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EESOLUTIONS  OF   EESPECT  TO   THE   MEM- 
ORY OF  W.  H.  L.  WALLACE. 


The  following  proceedings  are  published  by  request  of  the  bar 
attending  the  Supreme  Court  at  Ottawa : 

A  meeting  of  the  Members  of  the  Bar  was  held  at  the  Supreme 
Court  Room,  on  the  23rd  of  April,  1862. 

Hon.  N.  H.  Purple  was  called  to  the  Chair.  Hon.  Wm.  C. 
Goudy  was  appointed  Secretary. 

On  motion,  a  committee  of  seven  was  appointed  by  the  Chair  to 
report  resolutions  to  an  adjourned  meeting. 

The  Chair  appointed  Thomas  Hoyne,  B.  C.  Cook,  Geo.  Camp- 
bell, Ebenezer  Peck,  James  Roberts,  H.  M.  Wead,  and  W. 
W.  Orme. 

At  the  adjourned  meeting,  Mr.  Hoyne  reported  the  following 
resolutions  : 

Resolved,  That  in  the  recent  death  of  our  esteemed  friend  and  brother,  the 
late  W.  H.  L.  Wallace,  from  wounds  received  while  gallantly  leading  a 
division  at  the  battle  of  Pittsburgh  Landing,  the  Bar  of  Illinois,  in  common 
with  the  people  of  the  whole  State,  deplore  the  loss  of  a  soldier,  who,  as  well 
in  his  life,  as  by  the  manner  of  his  death  on  the  field,  has  sealed  by  his  blood 
this  new  testimony  of  the  ineradicable  devotion  which  the  people  of  Illinois 
are  manifesting  in  heroic  deeds  and  patriotic  sacrifices  to  that  form  of  free 
government  on  this  continent,  which  domestic  traitors  are  so  wickedly  at- 
tempting to  overthrow. 

Resolved,  That  while  as  citizens,  the  State  may  regret  the  loss  of  the  ex- 
perienced chief  who  could  successfully  inspire  by  his  personal  daring  and 
valor,  the  troops  committed  to  his  charge,  and  by  his  example  and  bravery 
command  success  in  the  desperate  charge  or  assault  of  battle, — and  while  to 
the  grateful  history  of  his  country  is  now  committed  that  fame,  which  to  re- 
mote ages  will  rank  his  name  with  the  other  heroic  defenders  and  founders 
of  the  Republic; — yet  the  Bar  of  Illinois  have  a  sadder  tribute  to  render  now 
to  his  memory,  by  an  expression  of  the  profound  grief  which  they  feel  at  this 
final  parting,  and  loss  of  a  friend  and  brother. 

Resolved,  That  they  knew  in  the  late  W.  H.  L.  Wallace,  one  who,  while 
possessing  all  the  virtues  that  adorn  a  private  life  of  exemplary  excellence,  in 
his  professional  character  he  was  also  a  man  without  spot  or  blemish.  Of  a 
persevering  industry,  a  very  high  order  of  legal  attainment,  and  the  very 
highest  order  of  intellectual  capacity,  he  seemed  above  all  to  shine  in  the  very 
spirit  of  intellectual,  moral  and  professional  rectitude.    This  was  "the  daily 
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beauty  of  his  life,"  which  never  ceased  to  distinguish  him  in  that  career  of 
professional  triumphs  which  had  placed  him  already  in  the  very  front  rank 
of  eminent  professional  men,  in  all  his  intercourse  with  his  brethren  of  this 
Bar  and  the  State.  As  brethren,  therefore,  of  the  profession  which  he  hon- 
ored in  his  life  as  well  as  by  his  glorious  death,  we  may  well  pause  as  we  now 
do,  in  the  midst  of  our  professional  and  other  avocations,  to  drop  a  tear  upon 
his  tomb,  and  inscribe  this  brief  tablet  by  recalling  a  few  of  the  many  vir- 
tues of  his  life. 

Resolved,  That  we  tender  our  deepest  sympathies  to  the  widow  and  family 
of  our  departed  brother.  In  their  bereavement  we  are  impressed  with  the 
conviction,  that  all  mere  words  are  inadequate  to  express  that  deep  sense  of 
affliction  which  the  loss  of  such  a  husband  must  have  caused  to  the  bereaved 
and  stricken  one.  We  humbly  commend  her  to  the  guardianship  and  care 
of  Him  from  whom  alone,  at  such  a  time,  can  come  the  only  solace  for  hearts 
so  afflicted.     He  only  can  "  temper  the  wind  to  the  shorn  lamb.1' 

Resolved,  That  Hon.  Norman  H.  Purple,  the  chairman  of  this  meeting, 
be  appointed  to  present  a  copy  of  these  Resolutions  to  the  Supreme  Court  of 
this  State,  at  its  present  session,  and  request  that  they  be  entered  of  record 
among  the  proceedings  of  said  Court. 

Resolved,  That  the  Secretary  of  this  meeting  furnish  a  copy  of  the  proceed- 
ings of  the  meeting,  and  that  they  be  presented  to  the  family  of  deceased. 

Friday,  April  25,  1862. 

The  above  resolutions  were  presented  to  the  Court  by  Hon.  N. 
H.  Purple,  who  made  the  following  remarks  : 
May  it  please  the  Court  : 

At  a  meeting  of  the  Members  of  the  Bar  of  the  State  of  Illinois, 
held  in  the  Court  House  of  the  Supreme  Court,  at  Ottawa,  on  the 
23rd  day  of  April,  A.  D.  1862,  for  the  purpose  of  testifying  their 
respect  for  the  memory  and  regret  at  the  untimely  decease  of  their 
late  friend  and  brother,  General  Wm.  H.  L.  Wallace,  the  fol- 
lowing resolutions  were  unanimously  adopted  : 

(  Here  Judge  Purple  read  the  resolutions  to  the  Court.) 

As  Chairman  of  this  meeting,  I  have  been  desired  to  present 
these  resolutions  to  this  Court,  with  the  request  that  they  may  be 
entered  upon  the  records  thereof. 

In  doing  this,  I  cannot  forbear  to  add  my  feeble  personal  testi- 
timony  to  the  intellectual  ability,  unflinching  integrity,  exalted 
patriotism,  and  sterling  moral  worth  of  our  deceased  friend.  It  has 
been  my  good  fortune  to  know  him  long  and  well.  We  have  often 
met,  both  here  and  in  other  courts  of  the  State.  As  lawyers  we 
have  often  had  contests,  but  collisions — never.  His  very  counten- 
ance was  to  me  a  sure  guaranty  of  honesty  and  truthfulness — an 
index  to  a  heart  that  knew  no  guile.  I  trusted  him  ever,  and, 
neither  professionally  nor  otherwise,  did  he  ever  deceive  me. 

I  never  inquired  where  he  was  born,  or  whence  he  came,  nor  knew 
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aught  of  his  parentage  or  ancestry  ;  but  I  loved  the  man  because  I 
knew  that  he  had  head,  and  soul,  and  intellect,  and  honor — because 
he  was,  in  all  respects,  a  man.  And  when  I  was  first  assured  of  his 
untimely  fate — selfish  as  it  may  appear — I  do  believe  that  I  felt 
more-  deeply  and  keenly  the  misfortune  that  I  had  lost  a  friend,  than 
that  the  country  had  lost  a  gallant  soldier,  and  a  brave,  meritorious 
and  most  accomplished  chieftain. 

I  felt  that  one  of  the  bright  lights  of  the  profession  to  which  I 
had  devoted  my  life,  was  at  once  extinguished  ;  that  a  link  in  the 
chain  that  had  bound  me  to  its  arduous  duties,  and  enlivened  its  dull 
routine,  had  been  severed  and  forever  broken. 

I  believe  that  these  feelings  and  sentiments  of  the  worth,  charac- 
ter and  virtue  of  the  deceased,  are  common  to  all,  and  find  an  echo 
in  the  hearts  of  all  who  have  enjoyed  the  pleasure  and  honor  of  his 
acquaintance  and  friendship  ;  and  that  the  grief  which,  in  the  reso- 
lutions just  read,  we  declare  that  we  feel,  is  as  real  and  profound  as 
the  language  of  the  resolutions  import. 

But  why  speak  of  our  sorrows  or  regret,  while  there  is  one,  at 
least,  who  knew  him  far  better  than  any  one  of  us,  to  whom  his  loss 
is  irreparable — one  whose  deep  anguish  and  unmitigated  grief  ap- 
proaches nearly  the  boundaries  of  despair  ? 

Yet  even  she  should  draw  consolation  from  the  reflection  that  he 
died  bravely  fighting  in  defense  of  his  country,  and  his  country's 
constitution  ;  that  during  his  whole  life  his  honor  has  remained  un- 
tarnished ;  that  victory,  though  dearly  bought,  finally  crowned  his 
dying  struggle ;  and  that  posterity  will  bless,  revere  and  honor  his 
name  forever. 

Valor  and  bravery  in  him  was  not  a  virtue — it  was  a  necessity — 
an  essential  part  of  his  moral  and  physical  constitution. 

When  his  country's  call  to  arms  was  sounded,  he  was  compelled 
to  go  ;  and  where  the  fight  raged  thickest  and  fiercest,  the  very  im- 
pulses of  his  nature  forced  him  to  be  foremost  in  the  conflict. 

But  he  sleeps  now,  the  sleep  that  knows  no  waking,  until  the 
trump  of  God  shall  call  him.  In  the  maturity  of  his  strong  intel- 
lect, in  the  full  vigor  of  his  manhood,  he  has  sacrificed  his  life  upon 
the  altar  of  his  country,  and  now  reposes  quietly  and  silently  in  his 
last  resting-place,  without  a  blot  upon  his  fair  fame,  or  a  stain  upon 

his  memory. 

"  So  sleep  the  brave  who  sink  to  rest, 
With  all  their  country's  honors  blest." 

Whereupon  Chief  Justice  Caton  responded : 
The  Court  receives  the  announcement  of  the  death  of  General 
Wallace  with  emotions,  for  the  expression  of  which  we  find  no 
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adequate  words.  In  his  death  the  Bar  has  lost  one  of  its  brightest 
ornaments,  the  court  one  of  its  safest  advisers,  and  our  country  one 
of  its  ablest  defenders.  His  whole  professional  life  has  been  passed 
amoug  us,  and  we  have  known  him  well.  All  your  words  of  encom- 
ium are  but  simple  justice,  and  we  know  they  proceed  from  the  deep- 
est convictions  of  their  truth.  All  his  instincts  were  those  of  a 
gentleman.  All  his  impulses  were  of  a  noble  and  lofty  character, 
his  sensibilities  refined  and  generous.  He  was  certainly  a  man  of  a 
very  high  order  of  talent,  and  he  was  a  very  excellent  lawyer.  By 
his  industry  he  studied  the  law  closely,  and  by  his  clear  judgment 
he  applied  it  properly.  He  did  honor  to  his  profession  ;  it  is  meet 
that  his  professional  brethren  should  honor  his  memory.  Scarcely 
a  year  ago  he  was  with  us,  engaged  in  a  lucrative  practice — the 
ornament  and  the  delight  of  a  large  circle  of  friends,  and  enjoying 
the  quiet  endearments  of  domestic  life,  loving  and  beloved  by  a 
family  worthy  of  him,  now  made  desolate.  At  the  very  first  call  of 
his  country  for  defenders,  he  abandoned  his  practice,  he  withdrew 
from  his  associates  and  friends  at  home,  and  tore  himself  from  the 
domestic  circle,  and  pledged  his  energies  and  his  life  to  the  vindica- 
tion of  his  country's  flag,  which  had  been  torn  down  and  dishonored 
by  rebel  hands  at  Sumter, — to  the  defense  of  that  constitution  and 
those  laws,  the  maintenance  of  which  is  indispensable  to  national 
greatness  and  happiness.     For  these  he  fought ;  for  these  he  died. 

For  myself,  I  may  say,  he  was  my  near  neighbor  and  my  dear 
friend.  He  honored  me  with  his  confidence,  and  disclosed  to  me 
fully  the  patriotic  impulses  which  led  him  to  abandon  all,  to  defend 
his  native  land.  If  he  was  an  able  lawyer,  so  was  he  an  able  com- 
mander. If  we  mourn  him  as  a  departed  friend  and  brother,  so 
does  the  country  mourn  him  as  one  of  her  ablest  generals  gone. 

With  the  glad  news  of  victory  came  the  sad  lament  of  his  death. 
Our  gladness  was  turned  to  mourning.  So  it  ever  is,  and  so 
must  it  ever  be,  in  this  sublunary  world.  With  all  our  joys  are 
mingled  strains  of  sorrow.  Happiness  unalloyed  is  reserved  for 
that  brighter  and  better  world,  promised  to  those  who  act  well  their 
part  on  earth,  into  the  full  fruition  of  which  those  who  knew  him 
best  doubt  not  he  is  accepted. 

The  resolutions  which  have  been  adopted  by  the  Bar,  will  be 
entered  upon  the  records  of  the  Court,  as  a  perpetual  memorial  of 
our  appreciation  of  the  worth  of  the  late  General  Wallace,  and 
the  clerk  will  furnish  a  copy  of  them,  and  a  copy  of  this  order,  to 
the  widow  and  family  of  the  deceased.  And  out  of  respect  to  his 
memory,  this  Court  will  now  adjourn. 
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The  Ohio  and  Mississippi  Kailroad  Company,  Ap- 
pellant, v.  James  McCutchin,  Appellee. 

ERROR  FROM  CLAY. 

The  case  of  Swingley  v.  Haynes,  22nd  Illinois,  216,  examined  and  approved. 

An  appeal  from  the  decision  of  a  justice  of  the  peace,  gives  the  appellate  court 
jurisdiction  of  the  party,  although  he  was  not  served  with  process  in  the  case 
appealed  from;  and  the  appellate  court  can  proceed  to  a  trial  on  the  merits. 

This  was  an  appeal  from  a  judgment  of  a  justice  of  the  peace 
in  Clay  county,  rendered  against  the  railroad  company  on 
the  16th  of  April,  1859.  Summons  was  issued,  and  the  return 
of  the  constable  thereon  showed  that  the  process  was  served 
on  "  Charles  Weir,  Station  Agent  of  the  Ohio  and  Missis- 
sippi Railroad  Company  at  Xenia,"  etc. 

At  the  October  term  of  the  Circuit  Court  of  Clay  county, 
the  defendant  below  filed  a  plea  in  abatement,  and  moved  to 
dismiss  the  cause.  The  motion  was  overruled,  and  cause  con- 
tinued. 

Note. — Mr.  Justice  Breese  did  not  take  any  part  in  the  decisions  of  this  term. 
His  absence  was  by  reason  of  a  severe  domestic  affliction. 
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At  the  March  special  term,  the  defendant  below  renewed 
the  motion  to  dismiss  the  cause,  on  plea  in  abatement  denying 
[  *10  ]  the  jurisdiction  of  the  justice.  The  order  overruling  the 
motion  at  October  term  was  set  aside. 

At  the  regular  May  term,  1860,  it  was  agreed  between  the 
parties  that  the  facts  averred  in  the  plea  of  abatement  were 
true;  that  Charles  "Weir  was  not  the  agent,  and  never  has 
been  the  agent  of  the  railroad  company  at  Xenia;  and  that 
no  service  had  been  had  upon  the  company.  Upon  this  agree- 
ment the  cause  was  tried  by  the  court  without  any  other  evi- 
dence, and  judgment  rendered  in  favor  of  the  plaintiff  below. 
Defendant  excepted,  and  appealed. 

The  errors  assigned  are,  that  the  court  erred  in  overruling  the 
motion  of  the  defendant  below  to  dismiss  the  cause  for  want  of 
jurisdiction  in  the  justice;  and  the  court  erred  in  rendering 
judgment  in  favor  of  the  plaintiff  below. 

W.  Homes,  and  Edwin  Beecher,  for  Appellant. 

J.  G.  Bowman,  for  Appellee. 

"Walker,  J.  "We  are  asked  in  this  case  to  review  the  grounds 
of  our  decision  in  the  case  of  Swingley  v.  ITaynes,  22  111.  216. 
Lest  we  may  in  that  case,  have  overlooked  some  rule  that  might 
have  induced  a  different  conclusion  from  that  announced,  we 
cheerfully  undertake  the  careful  reconsideration  of  the  question, 
and  have  given  to  it  such  thought  and  reflection  as  time  and  op- 
portunity have  permitted.  The  question  is,  whether  under  our 
statute,  the  Circuit  Court  acquired  jurisdiction  of  a  party,  not 
served  with  process  before  a  justice  of  the  peace,  but  who  ap- 
peals from  a  judgment  rendered  by  the  justice.  Or  must  there 
be  service  or  appearance  before  the  justice,  to  authorize  the  trial 
of  a  cause  taken  by  appeal  to  that  court?  That  a  judgment 
rendered  against  a  defendant  without  either  actual  or  construc- 
tive notice  or  appearance  is  void,  there  can  be  no  question. 
But  does  he,  by  presenting  an  appeal  from  such  a  judgment, 
confer  upon  the  Circuit  Court  jurisdiction  of  his  person,  and 
thereby  authorize  the  Circuit  Court  to  proceed  to  a  trial  on  the 
merits?  It  not,  what  is  his  standing  in  that  court?  He  is  there 
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for  some  purpose,  and  so  is  his  case.  He  cannot  say  he  is  not 
in  that  court,  after  he  has  brought  his  appeal.  Then  is  such 
an  appeal  only  a  writ  of  error,  or  is  it  an  appeal  for  all  pur- 
poses? 

From  the  sixty-sixth  and  sixty-seventh  sections  of  the  statute 
regulating  justices  of  the  peace  and  constables,  it  is  manifest 
that  the  design  of  the  General  Assembly  was  to  give  a  trial 
de  novo  on  the  merits  in  all  appeal  cases.  It  was  to  dispense 
with  all  technicalities,  and  to  afford  a  speedy  trial  on  the 
merits.  It  would  also  seem  that  it  was  designed  that  the  [  *11  ] 
Circuit  Court  should  not  be  a  court  for  the  correction  of  errors, 
appearing  on  the  records  of  judgments  of  justices  of  the 
peace.  From  all  the  legislation  in  reference  to  appeals  it  is 
the  manifest  design  to  give  a  new  trial  on  the  merits. 

But  it  is  supposed  that  the  case  of  Bines  v.  Proctor,  4  Scam. 
174,  the  first  case  that  arose  under  the  provision  of  these  sec- 
tions, announces  a  differeut  rule.  In  that  case,  the  question 
was,  whether  a  defect  in  a  justice's  summons,  which  omitted 
to  name  a  time  when  the  defendant  should  appear,  was  sub- 
ject to  exception  in  the  Circuit  Court  on  appeal,  and  it  was 
held  that  it  was  not.  This  seems  to  have  been  the  only  ques- 
tion properly  presented  to  the  court  in  that  case,  and  yet  the 
court  say,  that  by  this  enactment,  "  the  appellant  is  prevented 
from  excepting  in  the  Circuit  Court  to  any  proceeding  before 
the  justice,  except  such  as  are  not  only  wholly  without  authority 
of  law,  but  also,  had  without  notice  to,  or  the  knowledge  and 
consent  of  the  defendant."  "And  that  he  may  object  when 
no  summons  or  other  process  has  been  issued  against  him, 
where  there  has  been  no  service  of  the  summons,  or  other 
process  issued  by  the  justice,  upon  the  defendant,  and  no 
notice  to  him,  actual  or  constructive,  of  the  pendency  before 
the  justice,  of  the  suit  against  him,  in  which  the  judgment  has 
been  rendered."  It  now  seems  to  us,  that  what  is  there  said 
was  unnecessary  to  the  decision  of  any  question  in  that  case. 
It  in  effect  holds,  that  no  exception  can  be  taken  for  the  want 
of  a  summons. 

But  if  it  were  conceded,  that  in  the  case  of  Bines  v.  Proc- 
tor, it  was  designed  to  give  the  construction,  indicated  by  the 
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language  employed,  has  the  court  subsequently  acted  upon  it, 
as  the  proper  construction?  In  the  case  of  Rogers  v.  Blanch- 
ard,  2  Gil.  335,  it  was  held  that  when  the  justice's  jurisdic- 
tion is  doubtful,  as  to  amount,  that  it  is  the  duty  of  the  Circuit 
Court,  on  appeal  to  hear  the  evidence,  in  order  to  deter- 
mine the  question.  To  the  same  effect  are  the  cases  of  Bal- 
lard v.  McCarty,  11  111.  501,  and  Vaughn  v.  Thompson,  15 
111.  39.  These  decisions  are  strictly  in  accordance  with  the 
requirements  of  the  sixty-seventh  section.  It  provides  that  if 
it  appears  that  the  justice  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  suit,  it  shall  be  dismissed  at  the  costs  of  the 
plaintiff. 

The  statute  provides  that  upon  the  trial  of  all  appeals,  no 
exception  shall  be  taken  to  the  form  or  service  of  the  justice's 
summons;  but  the  court  shall  hear  and  determine  the  same  in 
a  summary  way  according  to  the  justice  of  the  case.  But  if 
[*12]  it  shall  appear  that  the  justice  had  no  jurisdiction  of  the 
subject  matter,  then  the  court  shall  dismiss  the  suit.  This  case 
was  an  appeal,  and  is  undeniably  embraced  within  the  statute, 
as  it  includes  all  appeals.  Being  an  appeal,  it  is  required  that 
the  court  should  hear  and  determine  it  in  a  summary  way 
according  to  the  justice  of  the  case.  Not  to  dismiss  it  if  there 
was  a  want  of  service,  but  only  when  the  justice  did  not  have 
jurisdiction  of  the  subject  matter  of  the  suit.  The  statute  has 
prohibited  exceptions  to  the  form  of  the  summons,  or  to  the  ser- 
vice. Now  to  permit  the  defendant  on  appeal  to  question  the 
sufficiency  of  the  service,  would  be  to  violate  the  terms  of  the 
statute.  The  language  of  the  act  does  not  refer  to  the  form  of 
the  service,  but  to  the  service  itself.  If  it  had  prohibited  an 
exception  to  the  form  of  the  service,  then  a  different  question 
would  have  been  presented.  But  the  legislature,  to  guard 
against  all  doubt,  has  prohibited  all  exception  to  any  pro- 
ceeding before  the  justice.  Now  this  service,  or  want  of  it,  was 
a  part  of  the  proceedings  before  the  justice,  and  is  manifestly 
embraced  within  the  prohibition.  How  language  more  com- 
prehensive or  unequivocal  could  have  been  employed  it  is  diffi- 
cult to  perceive,  unless  this  very  case  had  been  specified. 

It  is  however  urged  that  the  justice  of  the  peace  could  only 
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acquire  jurisdiction  of  the  subject  matter  by  service  of  the 
summons.  It  is  not  the  parties,  the  justice  of  the  peace,  the 
summons,  or  the  service,  which  confers  that  jurisdiction,  but  it 
is  the  statute.  It  has  provided  that  justices  of  the  peace  shall 
have  jurisdiction  to  hear  and  determine  certain  causes  of  action, 
which  are  specified.  This  jurisdiction  is  inherent  in  his  office, 
yet  he  is  unable  to  exercise  it  until  called  upon  to  adjudicate 
such  a  cause  of  action  between  the  proper  parties,  who  are 
properly  before  him.  Until  jurisdiction  over  the  person  has 
been  acquired,  he  cannot  exercise  his  jurisdiction  over  the  sub- 
ject matter. 

It  is  not  perceived  that  this  construction  can  work  any  pos- 
sible injury,  for  if  the  summons  was  served  upon  an  improper 
person,  and  the  knowledge  of  that  fact  did  not  come  to  the 
knowledge  of  the  defendant,  in  time  to  perfect  an  appeal, 
there  is  no  construction  that  could  be  given  which  would 
afford  any  relief.  When  there  is  such  a  service  and  an  appeal 
is  prosecuted,  no  reason  is  perceived  why  a  trial  on  the  merits 
should  not  be  had.  When  all  the  parties  are  in  the  Circuit 
Court,  and  when  a  full  and  fair  trial  may  be  had,  and  com- 
plete justice  done  between  the  parties,  why  send  them  back 
to  the  justice  of  the  peace,  unless  it  be  simply  to  afford  delay? 
If  the  judgment  appealed  from  is  unjust,  a  trial  on  the  [  *13  ] 
appeal  will  correct  it.  It  is  manifest  that  the  legislature  de- 
signed to  give  a  speedy  trial,  and  this  effectuates  the  object. 

After  giving  the  question  all  the  consideration  which  we 
have  been  able  to  bestow  upon  it,  we  can  perceive  no  sufficient 
reason  why  we  should  not  adhere  to  the  rule  announced  in 
the  case  of  Swingley  v.  Haines,  as  the  true  exposition  of  the 
intention  of  the  legislature.  The  judgment  of  the  court  be- 
lo-tf  must  therefore  be  affirmed. 

Judgment  affirmed. 
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Nathan  Horner,  and  Benjamin  Hypes,  Plaintiffs  in 
Error,  v.  Mary  C.  Starkey,  Administratrix  of  the 
Estate  of  William  C.  Starkey,  deceased,  Defendant 
in  Error. 

ERROR  TO  MONROE. 

If  the  maker  of  a  note  says  to  the  payee,  that  if  he  will  wait  awhile  he  will 
pay  the  note;  and  that  he  will  pay  when  he  "  makes  a  raise,"  not  being-  at 
the  time  in  a  condition  to  pay;  the  note  will  be  taken  out  of  the  statute  of 
limitations. 

The  plaintiffs  in  error  filed  the  two  notes  sued  on  in  this 
case,  in  the  County  Court  of  Monroe  county,  for  allowance  in 
the  case  of  the  decedent.  The  County  Court  refused  to  allow 
the  claim.  The  plaintiffs  in  error  took  an  appeal  to  the  Cir- 
cuit Court,  where  the  cause  was  tried  by  the  court  without  a 
jury,  Omelveny,  Judge,  presiding,  at  May  term,  1861,  the  court 
affirming  the  judgment  of  the  County  Court,  and  sustaining 
the  plea  of  the  statute  of  limitations  interposed  by  the  de- 
fendant. 

On  the  trial,  the  plaintiffs  introduced  a  promissory  note  un- 
der seal,  dated  November  14,  1838,  made  by  Wm.  A.  Strong 
and  Wm.  C.  Starkey,  for  the  payment  of  fifty-one  dollars  and 
seventeen  cents  one  day  after  date,  with  interest  at  twelve  per 
cent,  from  date,  and  payable  to  Horner  &  Hypes.  Also, 
another  promissory  note  under  seal,  dated  November  14,  1838, 
made  by  Wm.  C.  Starkey  and  Wm.  A.  Strong,  for  the  pay- 
ment of  twelve  dollars  and  sixty-eight  cents,  with  twelve  per 
cent,  interest  from  date,  and  payable  one  day  after  date  to 
Horner  &  Hypes. 

Henry  Horner,  for  plaintiffs,  testified  that  he  was  collecting 
agent  for  them,  and  as  such  handed  to,  or  sent  said  notes  to 
Thomas  Quick,  an  attorney  of  Monroe  county,  for  collection, 
in  the  year  1848  or  1849;  that  Starkey  left  Lebanon  and  re- 
[*14]  moved  to  Waterloo  in  1839,  and  Horner  &  Hypes  dis- 
solved partnership  in  1840,  and  that  in  these  notes  were  all  their 
accounts  against  Starkey. 
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Thomas  Quick  testified,  that  Horner  placed  in  his  hands 
evidences  of  indebtedness  against  Starkey  for  collection  in 
184S  or  1849.  Believed  they  were  sent  in  a  letter,  and  are 
the  ones  now  sued  on.  It  was  an  old  claim  of  about  the 
amount  of  these  notes,  sixty  dollars  and  interest.  In  1848 
witness  went,  saw  Starkey,  and  told  him  the  notes  were  placed 
in  his  hands  for  collection.  Starkey  said,  if  Hypes  would 
wait  awhile  he  would  pay  it  to  witness.  He  said,  I  am  not  in 
a  condition  now  to  pay  it,  but  say  to  Mr.  Hypes,  that  when  I 
make  a  raise  I'll  pay  it.  Witness  thinks  he  was  not  at  that 
time  able  to  pay  it.  Witness  told  Starkey  at  the  time  of  con- 
versation, the  amount  and  nature  of  the  indebtedness.  Wit- 
ness afterwards  sent  the  papers  back  to  Hypes,  with  a  state- 
ment of  what  Starkey  said. 

Plaintiffs  assign  for  error:  That  the  court  erred  in  finding 
for  defendant,  and  in  refusing  to  grant  a  new  trial. 

Wm.  H.  Underwood,  for  Plaintiffs  in  Error. 
Omelveny  &  Kennedy,  for  Defendant  in  Error. 

Caton,  C.  J.  Here  is  not  a  simple  admission  or  recognition 
of  the  existence  of  the  debt,  leaving  us  to  infer  a  promise  to 
pay,  in  order  to  take  it  out  of  the  statute  of  limitations,  but  we 
have  a  direct  promise  to  pay  it,  not  then,  it  is  true,  but  in  the 
future.  The  maker  of  the  notes  said,  if  the  payee  would  wait 
a  while  he  would  pay  them.  He  said  he  was  not  in  a  condition 
then  to  pay  them,  but  that  when  he  made  a  raise  he  would  do 
so.  This  the  defendant  insists  was  a  conditional  promise,  to 
be  performed  upon  the  happening  of  an  event,  which  is  not 
shown  to  have  transpired.  Much  as  we  are  disinclined  to  fritter 
away  this  statute  of  repose,  we  cannot  adopt  this,  as  the  mean- 
ing of  the  party.  If  his  language  is  properly  reported,  he 
meant  to  convey  the  idea  that  he  would  certainly  pay  the  debt, 
but  wanted  further  time  to  do  so.  The  idea  he  designed  to  con- 
vey was,  that  he  would  make  exertions,  and  as  soon  as  possible, 
would  pay  the  debt;  and  he  did  not  intend  to  convey  the  mean- 
ing, that  he  would  pay  only  upon  the  condition  that  his  circum- 
stances should  subsequently  so  improve,  as  to  place  in  his  hands 
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the  means  of  doing  so.  If  we  disapprove  of  the  rule  originally 
adopted  for  taking  cases  out  of  the  statute  of  limitations,  that  rule 
is  well  settled  now,  and  we  must  not  attempt  to  evade  it,  but 
[*15  ]  give  it  as  fair  an  application  as  if  it  met  with  our  cordial 
approbation. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Henry  B.  Lucas,  Plaintiff  in    Error,  v.  Daniel  E. 
Spencer  et  al.,  Defendants  in  Error. 

ERROR  TO  WASHINGTON.  • 

By  the  act  of  31st  January,  1857,  relating  to  interest,  a  forfeiture  of  all  in- 
terest, legal  or  illegal,  is  incurred  for  usury;  no  other  penalty  can  be  re- 
covered for  a  breach  of  the  law. 

Tf  a  party  has  had  an  opportunity,  which  he  has  neglected,  to  prevent  the 
recovery  of  a  judgment,  which  includes  usurious  interest,  he  cannot  relieve 
himself  by  a  resort  to  chancery. 

The  sixth  section  of  the  interest  law  of  1845,  only  applies  to  cases  where  the 
money  has  been  paid ;  and  not  as  a  defense  to  usury  due  and  unpaid. 

After  usurious  money  has  been  paid,  the  parties  are  not  competent  witnesses 
in  a  suit  to  recover  it  back. 

A  party  who  voluntarily  submits  to  a  default,  impliedly  admits  that  the  de- 
mand against  him  is  just. 

The  plaintiff  in  error,  who  was  complainant  in  the  court 
below,  filed  his  bill  in  the  Circuit  Court  of  Washington 
county  against  defendants  in  error,  in  the  Court  below, 
alleging  that  at  the  September  term,  1860,  of  the  Washing- 
ton Circuit  Court,  defendant,  Daniel  R.  Spencer,  recovered 
three  judgments,  by  default,  against  plaintiff  and  others,  to 
wit:  one  judgment  for  $276.77  and  costs,  against  plaintiff 
and  defendant,  William  M.  Logan;  one  other  judgment 
against  plaintiff  and  defendants,  Edmund  C.  Dew  and  Alex- 
ander P.  Shipley,  for  $1,222.75  and  costs  of  suit;  and  one 
judgment   against   plaintiff  alone,   for   $115.33.     Said    judg- 

20 


NOVEMBER   TERM,  1861.  15 

Lucas  v.  Spencer  et  al. 

ments  were  all  rendered  on  promissory  notes,  as  follows: 
the  first,  for  $235.25,  dated  February  25th,  1858,  payable 
one  day  after  date;  the  second,  for  $1,000,  payable  twelve 
months  after  date;  and  the  third,  for  $102.52,  payable  one 
day  after  date.  Since  the  making  of  the  $1,000  note,  plain- 
tiff has  paid  defendant  Spencer,  $675 ;  and  that  the  said  note 
was  executed  in  consideration  of  only  $925,  instead  of  $1,000. 
That  plaintiff  is  justly  entitled  to  a  credit  of  $675,  and  the  other 
two  notes  referred  to  were  executed  for  interest  on  the  $1,000  note, 
at  a  greater  rate  then  ten  per  cent,  per  annum.  That  there  is 
now  only  due  defendant  Spencer,  $175,  or  thereabouts,  [*16] 
balance  on  the  $1,000  note,  he  having  forfeited  all  claim  to 
interest.  Plaintiff  charges,  that  defendant  has  by  the 
law  of  the  land  not  only  forfeited  all  claim  to  interest 
on  the  $1,000  note,  for  money  loaned,  but  three  times 
the  interest  so  illegally  taken  and  received;  charges  further,  de- 
fendant Spencer  has  not  only  forfeited  all  claim  to  recover  on 
the  other  two  notes,  but  three  times  their  amount,  together  with 
all  interest  claimed  on  them.  Charges  that  the  judgments 
aforesaid  are  illegal,  unjust  and  inequitable,  there  not  being  one 
cent  due  said  defendant  Spencer,  after  deducting  the  credits  for 
the  cash  paid  and  the  forfeitures  aforesaid  claimed  by  plaintiff, 
but  that  plaintiff  has  a  right  to  recover  of  defendant  Spencer  a 
judgment  for  $1,000  at  least.  Plaintiff  further  charges,  that 
his  co-defendants  in  said  judgment  are  in  no  way  interested  in 
this  suit,  being  only  securities  of  plaintiff  on  said  notes,  and 
are  made  defendants  nominally,  because  defendant  Spencer  has 
caused  executions  to  be  issued  on  said  judgments.  That  in- 
junction was  prayed  against  defendants. 

Defendant  Spencer  then  filed  a  motion  in  writing  to  dismiss 
the  plaintiff's  bill  for  want  of  equity  on  the  face,  which  was 
allowed  by  the  court  and  the  bill  was  dismissed;  and  the  plain- 
tiff brings  this  cause  into  this  court  by  writ  of  error,  alleging 
that  the  court  below  erred  in  dismissing  said  bill. 

R.  S.  Nelson,  for  Plaintiff  in  Error. 

J.  II.  Gunn,  and  H.  K.  S.  Omelveny,  for  Defendants  in 
Error. 
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"Walker,  J.  We  are  of  the  opinion  that  this  decree  should 
be  affirmed.  The  bill  was  exhibited  in  the  court  below  for  the 
purpose  of  enjoining  the  collection  of  three  several  judgments, 
recovered  on  promissory  notes  given  by  plaintiff  in  error  and 
his  securities  to  Spencer.  The  bill  alleges  that  a  portion  of  the 
consideration  of  each  note  was  for  usurious  interest.  It  ap- 
pears from  the  copies  of  the  judgments  filed  with  the  bill  as 
exhibits,  that  the  defendants  in  each  case,  permitted  judgment 
to  go  by  default.  Spencer  appeared  to  this  suit  in  the  court 
below,  and  filed  a  motion  to  dissolve  the  injunction  and  dismiss 
the  bill  for  want  of  equity.  On  a  hearing  the  motion  was 
allowed,  and  a  decree  accordingly  entered.  From  that  decree 
complainant  prosecutes  this  writ  of  error. 

The  act  of  the  31st  January,  1857,  (Sess.  Laws,  p.  45,) 
regulating  the  rate  of  interest  in  this  State,  has  adopted 
[*T7]  six  per  cent,  per  annum,  unless  a  larger  rate  is  fixed  by 
agreement.  But  the  second  section  of  that  act  allows  the 
parties  to  agree  upon  any  rate  not  exceeding  ten  per  cent, 
per  annum.  The  third  section  provides  that  if  a  greater 
rate  than  ten  per  cent,  is  taken  or  reserved,  the  creditor 
shall  forfeit  the  whole  interest,  and  only  recover  the  prin- 
cipal sum  due.  And  the  fourth  section  repeals  all  other 
laws  imposing  penalties  for  receiving  or  contracting  for  a 
greater  rate  of  interest  than  is  allowed  by  law.  Under  this 
enactment,  there  can  be  no  pretense  that  a  penalty  can  be  re- 
covered for  a  violation  of  the  statute.  It  only  creates  a  forfei- 
ture of  all  the  interest,  legal  as  well  as  illegal,  which  has  accu- 
mulated on  the  debt.  And  it  repeals  the  penalty  imposed  by 
the  act  of  1845,  for  taking  or  reserving  a  greater  rate  of  inter- 
est than  is*  allowed  by  law.  This  then  disposes  of  the  ques- 
tion of  the  right  to  enforce  the  penalty  claimed  by  the  bill. 

It  is  however  urged  that  equity  will  interpose  to  prevent  the 
collection  of  the  usurious  interest  reserved  in  these  notes. 
The  reason  of  the  creation  of  courts  of  equity,  at  their  founda- 
tion, was  to  supply  the  deficiencies,  and  to  relieve  the  severi- 
ties of  the  law.  We  are  informed  by  Grotius,  that  equity  was 
for  "  the  correction  of  that  wherein  the  law,  (by  reason  of  its 
universality)  is  deficient."  This  being  the  object  and  scope  of 
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equity  jurisdiction,  courts  of  equity  have  at  all  times,  adhered 
to  this  as  the  general  rule.  Whilst  in  some  instances  courts 
of  law  have  acted  upon  equity  principles,  and  courts  of  chan- 
cery have  assumed  concurrent  jurisdiction  with  courts  of  law, 
for  the  purpose  of  affording  more  ample  relief,  to  prevent  a 
multiplicity  of  suits,  and  to  afford  relief  against  fraud,  accident 
or  mistake  in  the  recovery  of  judgments  at  law,  yet,  unless 
it  be  for  some  such  purpose,  they  never  assume  jurisdiction  to 
revise  judgments  at  law,  but  leave  the  party  to  his  legal 
remedy.  Where  the  party  has  had  the  opportunity  of  inter- 
posing his  defense  at  law,  and  his  remedy  in  that  forum  is 
complete,  and  he  from  carelessness  or  inattention  has  failed  to 
make  it,  courts  of  equity  never  afford  relief.  The  law  only 
favors  the  vigilant.  In  this  case  the  plaintiff  in  error  had 
ample  opportunity  and  means  to  make  his  defense  if  he  had 
any,  in  the  court  of  law,  yet  he  failed  to  appear  and  make  it, 
nor  does  he  give  any  reason  or  excuse  for  his  negligence.  It  is 
not  the  policy  of  the  law  to  permit  a  party  to  slumber  upon  his 
rights,  when  he  has  the  opportunity,  and  is  required  to  assert 
them  in  a  court  of  justice,  and  then  seek  them  in  another 
forum. 

But  it  is  supposed,  that,  whilst  such  is  the  general  rule,  the 
sixth  section  of  the  interest  law  of  1845,  has  conferred  the  juris- 
diction, and  afforded  the  means  of  obtaining  the  relief  at  [*18] 
any  time  by  bill.  That  section  gives  the  debtor,  who  has  paid  or 
delivered  a  greater  sum  or  value  than  is  allowed  to  be  reserved 
for  interest,  the  right  to  maintain  an  action  of  debt  or  a  bill  in 
chancery,  to  recover  it  from  the  creditor.  This  provision  by  is 
terms,  seems  to  apply  alone  to  cases  where  the  money  has  been 
paid,  and  not  as  a  defense  to  usury  due  and  unpaid.  The  whole 
policy  of  our  statutes  prior  to  the  passage  of  the  act  of  January 
31st,  1857,  has  been  that  the  defense  of  usury  should  be  made 
alone  by  plea,  as  authorized  by  the  fifth  section  of  that  act. 
Hadden  v.  Innes,  24  111.  381.  And  under  such  a  plea  the  plain- 
tiff in  error  could  have  had  the  benefit  of  a  discovery,  by  call- 
ing the  plaintiff  in  the  action  at  law  as  a  witness,  as  fully  as  by 
a  bill.  After  the  money  had  been  paid  however,  in  a  suit  to  re- 
cover it  back  the  parties  are  not  made  competent  witnesses,  and 
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it  was  to  give  tlie  benefit  of  a  discovery  that  a  recovery  was  au- 
thorized by  bill  in  chancery. 

In  any  point  of  view  the  defense  is  as  complete  at  law  as  in 
equity.  And  hence  the  General  Assembly  could  not  have  de- 
signed to  authorize  it  to  be  made  in  equity.  But  only  to  pre- 
vent a  resort  to  that  forum,  when  the  money  has  already  been 
paid,  for  a  recovery  of  it  from  the  creditor.  Again,  a  party  who 
voluntarily  permits  a  default  to  be  taken,  thereby  impliedly  ad- 
mits that  the  demand  is  just,  and  that  he  has  no  defense.  And 
unless  he  can  show  some  sufficient  reason  for  the  interposition 
of  the  chancellor,  he  cannot  be  heard  to  impugn  the  judgment 
at  law.  Inasmuch  as  there  is  no  pretense  that  the  principal  and 
legal  interest  was  paid,  or  any  portion  of  the  usury,  and  as  the 
plaintiff  in  error  had  an  opportunity  to  make  his  defense  at  law, 
we  can  perceive  no  reason  for  reversing  the  decree  of  the  court 
below,  and  it  must  be  affirmed. 

Decree  affirmed. 


Ninian  S.  Moore,  Plaintiff  in  Error,  v%  George  Goe- 
litz, Defendant  in  Error. 

ERROR  TO  MONROE. 

A  continuance  will  not  be  granted  because  a  witness  has  said  that  he  would 
be  present  at  the  trial  and  had  been  subpoenaed  by  the  opposite  party.  The 
party  desiring  the  testimony  of  the  witness,  should  secure  his  presence  at 
the  trial. 

This  was  an  action  of  trespass  by  Groelitz  against  Moore  for 
assault  and  battery,  tried  at  the  Monroe  Circuit  Court.  Pleas 
[*19]  of  the  general  issue  and  son  assault  demesne  were  filed, 
and  issue  joined.  At  the  October  term,  1859,  judgment  was 
rendered  in  favor  of  Goelitz  for  $600  and  costs.  The  case  is 
brought  here  by  writ  of  error. 

Before  the  trial,  Moore  applied  for  a  continuance,  and  filed 
an  affidavit,  setting  forth,  "That  Jacob  Lavo  was  a  material 
witness  for  him  on  the  trial  of  his  suit;  that  said  witness 
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resided  in  Georgetown,  St.  Clair  comity,  in  this  State,  and 
promised  the  affiant  to  be  present  at  the  term  of  court  to 
testify  in  said  case,  and  said  he  was  subpoenaed  for  plain- 
tiff, and  was  absent  against  his  (defendant's)  will  and  con- 
sent. That  defendant  expected  to  prove  by  said  absent  wit- 
ness, who  had  testified  before  a  justice  of  the  peace  in  said 
case,  that  said  witness  was  present  at  the  time  the  supposed 
trespass  sued  for  was  committed,  and  that  defendant  at  that 
time  used  no  more  force  than  was  necessary  for  the  defense  of 
his  person,  on  that  occasion."  Affiant  further  swore  that  the 
witnesses  who  saw  the  said  supposed  trespass,  differ  materially 
as  to  the  circumstances  attending  the  same,  and  affiant 
could  not  safely  proceed  to  trial  in  the  absence  of  said  wit- 
ness, and  this  affidavit  was  made  to  enable  affiant  to  have  a 
fair  trial  on  the  merits,  and  that  he  expected  to  procure  the 
attendance  of  said  absent  witness  at  the  next  term  of  said 
court. 

The  court  overruled  the  said  motion  for  a  continuance,  to 
which  Moore,  the  defendant  below,  at  the  time  excepted,  and 
assigns  said  decision  for  error. 

W.  H.  Underwood,  for  Plaintiff  in  Error. 

K.  S.  Nelson  and  Omelveny  &  Kennedy,  for  Defendant  in 
Error. 

Caton,  C.  J.  The  plaintiff  in  error  complains,  that  his 
motion  for  a  continuance  was  overruled.  The  feature  that 
distinguishes  this  case  from  that  of  Day  v.  Gelston,  22  111. 
102,  is,  that  here  the  witness  told  the  party,  that  he  was  sub- 
poenaed by  the  opposite  party,  as  a  witness  in  the  same  cause; 
while  in  that  case,  the  witness  merely  promised  to  attend 
without  a  subpoena.  We  there  held  that  if  a  party  would 
rely  upon  the  promise  of  the  witness  to  attend,  he  must  run 
the  hazard  of  having  the  promise  violated.  Nor  is  this  case 
any  better  for  the  party  complaining.  He  had  no  right  to  ap- 
propriate the  diligence  used  by  the  opposite  party,  to  his  own 
use.  He  knew  that  his  adversary  had  a  right  to  tell  the  wit- 
ness that  he  need  not  attend  in  obedience  to  the  subpoena,  and 
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[*20  ]  thus  relieve  him  from  his  obligation  to  obey  it.    Indeed, 
he  might  well  expect  if  the  party  who  subpoenaed  the  witness 
found  his  opponent  wanted  him  upon  the  trial,  that  he  would 
relieve  him  from  the  trouble  of  attending. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Andrew  J.  Bromley,  indicted  with  Dempsey  Abels, 
and  Smith  Sullivan,  Plaintiff  in  Error,  v.  The  Peo- 
ple, Defendants  in  Error. 

ERROR  TO  MARION. 
This  court  will  not  disturb  a  verdict,  which  the  evidence  justifies. 

At  the  July  special  term  of  Marion  Circuit  Court,  1861,  the 
plaintiff,  Andrew  J.  Bromley,  was  indicted  with  Dempsey  Abels 
and  Smith  Sullivan  for  larceny,  in  stealing  one  shoulder  of 
bacon,  of  the  value  of  two  dollars,  one  ham  of  bacon,  of  the 
value  of  two  dollars  and  fifty  cents,  and  eight  sides  of  bacon,  of 
the  value  of  three  dollars  each,  the  property  of  John  Wood. 
The  indictment  was  in  proper  form,  and  the  plaintiff  was  tried 
separately  before  Bryan,  Judge  and  a  jury. 

The  jury  found  the  defendant  guilty,  and  sentenced  him  to 
imprisonment  in  the  penitentiary  for  one  year;  whereupon  the 
defendant  moved  for  an  arrest  of  judgment  and  for  a  new  trial, 
for  several  reasons ;  but  the  ground  relied  upon  for  a  new  trial 
was,  that  the  verdict  was  contrary  to  the  law  and  evidence. 
The  court  overruled  the  motions  in  arrest  of  a  new  trial,  and 
rendered  judgment  upon  the  verdict  of  the  jury. 

R.  S.  Nelson,  for  Plaintiff  in  Error. 

T.  S.  Casey,  State's  Attorney  for  the  People. 

Caton,  C.  J.      The  only  point  relied  on  for  the  reversal  of 
this  judgment  is,  that  the  evidence  did  not  sustain  the  verdict. 
In  this  we  cannot  agree  with  the  counsel   for   the  prisoner. 
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That  a  larceny  was  committed  as  charged  in  the  indictment, 
is  not  questioned.  And  the  tracks  of  the  prisoner's  horses 
from  his  stable  to  the  place  where  the  meat  was  stolen,  and 
back  to  the  stable,  which  was  distinctly  proved,  would  seem 
to  leave  no  doubt,  that  the  meat  was  carried  away,  and  [  *21  ] 
to  the  premises  of  the  prisoner,  on  his  horses.  In  addition  to 
this,  a  portion  of  the  stolen  meat  was  found  on  the  prisoner's 
premises,  secreted  under  a  stack.  The  only  explanation  of  this, 
is  the  prisoner's  own  declaration,  that  the  other  prisoners  in- 
dicted with  him,  had  taken  his  horses  and  brought  away  the 
meat  without  his  knowledge,  and  the  testimony  of  one  or  two 
witnesses,  that  they  had  never  heard  anything  against  his 
character;  while  another  witness  had  heard  him  suspected  of 
counterfeiting.  Upon  this  evidence  the  jury  convicted  the 
prisoner,  and  we  think  they  were  justified  in  doing  so. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


William  Winkelman,  and  Nicholas  Kiser,  Plaintiffs 
in  Error,  v.  Mathias  Kiser,  for  the  use  of  Noah  B. 
Harlow,  Defendant  in  Error. 

ERROR  TO  MONROE. 

A  person  who  holds  the  beneficial  interest  in  a  mortgage  should  be  made  the 
complainant,  yet  when  the  use  is  declared  the  suit  need  not  be  dismissed  if 
the  bill  should  be  amended  by  striking  out  the  name  of  the  nominal  com- 
plainant; and  such  an  amendment  would  not  produce  injury. 

A  decree  should  not  be  pronounced  against  a  party  not  before  the  court. 

A  decree  should  not  be  entered  against  the  purchaser  of  mortgaged  premises, 
whether  he  be  or  not  a  purchaser  with  notice ;  the  decree  should  direct  a 
sale  of  the  premises  and  a  distribution  of  the  proceeds.  If  he  held  the 
equity  of  redemption,  the  sale  might  bar  it,  if  he  failed  to  redeem. 

This  was  a  suit  in  chancery,  brought  in  the  Monroe 
Circuit  Court,  at  the  May  term  thereof,  1861,  by  Mathias 
Kiser,  who  sued  for  the  use  of  Noah  B.  Harlow,  against  Nich- 
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olas  Kiser  and  William  Winkelman,  to  foreclose  a  mortgage, 
made  by  Nicholas  Kiser  to  Mathias  Kiser,  dated  September 
7th,  1858,  to  secure  to  said  Mathias  Kiser  the  payment  of  a 
certain  promissory  note  of  that  date.  Said  mortgage  conveyed 
certain  town  lots  in  the  town  of  Harrisonville  in  said  county. 
Winkelman  claims  said  lands  by  a  title  subsequent  to  said 
mortgage.  Said  bill  prays  for  a  foreclosure  and  sale  of  the 
premises  in  the  usual  form. 

Summons  was  issued  in  the  usual  way,  and  notice  given  by 
publication  to  said  Nicholas  Kiser,  he  being  a  non-resident  of 
this  State.  Summons  was  served  upon  Winkelman  and  the 
following  return  thereon  indorsed,  to  wit:  "  This  writ  executed 
[  *22  ]  by  leaving  copy  with  Winkelman,  and  by  reading  the 
same  to  the  above  named  Winkelman.  Kiser  not  found. 
March  15,  1861.     Wm.  Bourse,  Dep.  Sheriff." 

And  afterwards,  on  the  second  Monday  of  said  term  of  court, 
the  defendants  having  failed  to  appear  and  answer,  the  bill  was 
taken  as  confessed  against  them,  and  decree  rendered  by  said 
court  for  $173.10  in  favor  of  plaintiffs  below,  and  the  land  or- 
dered to  be  sold. 

William  Winkelman  brings  this  case  to  this  court,  and  as- 
signs for  error:  That  the  court  below  erred  in  rendering  a 
decree  against  defendants  without  their  appearance  or  their 
being  duly  served  with  process.  That  the  proceedings  are 
irregular  and  erroneous  in  this,  that  the  suit  should  have  been 
brought  in  the  name  of  the  party  for  whose  use  it  was  insti- 
tuted. 

W.  H.  Underwood,  for  Plaintiffs  in  Error. 

Omelveny  &  Kennedy,  for  Defendant  in  Error. 

Walker,  J.  It  is  urged  that  this  bill  was  improperly  ex- 
hibited in  the  name  of  Mathias  Kiser  for  the  use  of  Harlow. 
Whilst  it  is  true  that  the  person  holding  the  beneficial  interest 
should  be  made  the  complainant,  we  are  not  prepared  to  hold, 
that  when  the  use  is  declared,  that  the  suit  should  be  dismissed, 
if  the  bill  should  be  amended  by  striking  out  the  name  of  the 
nominal  complainant,  and  let  it  proceed  in  the  name  of  the 
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person  having  the  beneficial  interest.  To  permit  an  amend- 
ment to  that  extent,  at  any  stage  of  the  proceeding,  would  pro- 
duce no  injury  to  any  party  to  the  record. 

The  bill  alleges  that  Nicholas  Kiser  executed  the  note  and 
mortgage  to  Mathias  Kiser,  and  alleges  that  Harlow  claimed 
to  have  some  interest  in  the  mortgaged  premises.  Service  was 
only  had  upon  Harlow,  but  on  the  bill  being  taken  as  confessed, 
a  decree  for  the  payment  of  the  money  was  rendered  against 
both  defendants.  There  can  be  no  pretense  that  the  decree 
against  the  defendant  not  served  or  in  any  way  entering  his 
appearance,  was  authorized.  Until  he  was  in  court  in  some 
appropriate  mode  it  was  error  to  render  a  decree  against 
him.  It  was  also  error  to  render  a  decree  against  Harlow 
for  the  payment  of  the  money.  If  his  interest  was  subse- 
quently acquired  with  actual  or  constructive  notice,  it  would 
be  proper  to  order  the  premises  to  be  sold,  and  if  his  claim 
was  a  mortgage  or  deed  of  trust,  to  decree  his  payment  out 
of  any  surplus  remaining  after  satisfying  complainant's  de- 
mand. Or  if  he  had  become  the  owner  of  the  equity  of 
redemption,  to  order  the  sale  of  the  property,  and  if  he  '[*23  ] 
failed  to  redeem,  the  sale  would  bar  his  equity  of  redemption. 

The  decree  of  the  court  below  must  be  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


Robert  Moore,  and  Presley  P.  Hamilton,  Plaintiffs 
in  Error,  v.  John  Bracken,  Defendant  in  Error. 

ERROR  TO  MARION. 

It  is  erroneous  to  decree  a  sale  of  premises  in  thirty  days,  where  there  is  not 

any  redemption  from  the  sale. 
Tn  chancery  all  matters,  whether  of  discretion  or  of  positive  law,  are  subject 

to  review  in  a  superior  court.     A  bill  of  review  may  also  be  filed  in  the 

same  court  to  correct  an  error  in  the  original  decree. 
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Where  the  attorney  of  a  party  becomes  the  purchaser  at  a  forced  sale,  he 
stands  in  the  shoes  of  his  client;  and  though  the  attorney  designed  to  pur- 
chase for  his  own  benefit,  the  client  may  claim  the  purchase  for  himself. 

The  bill  in  this  cause,  filed  in  Marion  Circuit  Court,  for  re- 
view and  general  relief,  states  that  the  complainant  Bracken  is 
a  non-resident. 

That  on  the  27th  of  February,  1861,  defendant  Moore  filed 
his  petition  for  a  mechanics'  lien  in  said  court,  which  states 
that  on  the  12th  of  October,  1860,  said  Bracken  contracted  with 
him  ( Moore )  to  pay  him  $377,  if  he  would  by  the  first  of  'No- 
vember, 1860,  erect  a  house,  of  certain  dimensions  stated,  one 
story  high,  or,  if  two  stories  high,  to  be  paid  for  additional  in 
proportion.  Said  $377  to  be  paid  when  the  work  was  com- 
pleted according  to  contract.  The  building  to  be  erected  on  a 
piece  of  ground  known  as  lots  91,  92,  69,  and  70,  in  block  6,  in 
Urial  Mills'  Addition  to  Salem,  more  fully  described  as  follows, 
etc. ;  which  real  estate  said  Bracken  purchased,  and  held  a  title 
bond  for,  from  one  Urial  Mills. 

That  Moore,  pursuant  to  said  contract,  did  erect  said  house, 
and  finish  and  deliver  it  to  Bracken  before  the  1st  of  Novem- 
ber, 1860. 

That  Moore  did,  in  addition  to  said  contract,  at  Bracken's 
request,  make  and  deliver  certain  parts  of  work  in  and  about 
said  house  over  and  above  the  original  contract,  which  are  set 
out  in  petition,  which  additional  work  amounted  to  $92,  which 
amount  Bracken,  on  the  5th  of  January,  1861,  promised  to  pay. 

That  Bracken  paid  on  said  contract  and  extra  work,  at  various 
[*24]  times  before  said  5th  of  January,  1861,  about  $300,  leav- 
ing, on  said  day,  due  on  said  contract  and  extra  work,  $169,  and 
being  so  indebted,  Bracken  on  said  day  promised  to  pay  same, 
which  he  has  failed  to  pay. 

Prays  that  Bracken  be  made  defendant;  that  summons  issue; 
that  he  make  answer;  that  on  final  hearing,  plaintiff  Moore  be 
decreed  to  have  a  valid  and  subsisting  mechanics'  lien  on  said 
house  and  lot;  that  same  be  ordered  to  be  sold  for  cash,  the 
proceeds  to  be  applied  in  payment  of  amount  due  plaintiff;  and 
for  further  relief. 

The  bill  then  sets  out  the  decree  thereon,  of  March  27th,  1861, 
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which  states,  that  defendant  Bracken  made  default  to  answer  as 
ruled.  That  the  suit  being  on  an  account,  a  jury  was  called  to 
assess  damages.  That  the  jury  assessed  the  same  at  $171.11. 
Decree — That  defendant  pay  said  $171.11  and  costs  in  thirty 
days.  In  default  of  which,  that  James  S.  Martin,  master  in 
chancery,  sell  the  premises  in  petition  described,  ( the  description 
is  given  at  length  as  in  petition,)  at  public  auction  to  the  highest 
and  best  bidder  for  cash,  first  advertising  according  to  law.  Sale 
to  be  at  south  door  of  court  house  in  Salem.  That  master  exe- 
cute conveyance  to  the  purchaser.  Said  sale  to  be  for  judgment 
of  the  damages  and  costs  .in  the  first  place,  the  overplus  to  be 
paid  to  Bracken.  That  master  report;  and  cause  continued  for 
report. 

The  bill  then  states,  that  on  the  23rd  of  May,  1861,  the  mas- 
ter published  a  notice  of  sale,  which  notice  is  set  out,  and  states, 
that  pursuant  to  said  decree,  he  ( the  master  )  would  sell,  on  the 
14th  of  June  then  next,  lots,  91,  92,  69  and  70,  in  block  6,  in 
U.  Mills'  Addition  to  Salem,  with  the  buildings  thereon.  Sale 
for  cash.     Purchaser  to  get  deeds. 

The  bill  states,  that  said  master  did,  on  said  14th  June,  1861, 
sell  said  premises  en  rn,asse,  without  offering  to  sell  them  sep- 
arately. That  defendant,  P.  P.  Hamilton,  one  of  the  attorneys 
in  said  cause  for  said  Moore,  bought  said  four  lots  with  the  im- 
provements, for  $193. 

That  said  house  is  on  but  one  of  said  lots,  and  the  said  house 
is  worth  in  cash,  $800.  That  Bracken  paid  said  Moore  $300 
for  same,  and  about  $200  to  others  for  work  and  labor  done  and 
materials  purchased. 

That  he  (  Bracken  )  did  not  appear  and  defend  said  suit,  at 
March  term,  1861,  because  that  shortly  before  said  term,  it 
was  understood  and  agreed  between  him,  Moore  and  said 
Hamilton,  that  Moore  should  have  a  lien  for  balance  on  said 
contract,  of  $97.  That  Moore  would  give  time  to  pay  same, 
and  not  force  sale  for  a  reasonable  time,  on  pretense  of  friend- 
ship, and  assurances  that  no  advantage  would  be  taken.  That 
Bracken  would  save  expense  of  attorney  to  defend  him — [  *25  ] 
otherwise  he  would  have  defended  said  suit. 

That  immediately  after  said  sale,  said  Hamilton  took  forcible 
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possession  of  said  premises,  evicted  the  tenant,  and  deprived 
Bracken  of  the  use  and  rents  thereof,  worth  from  $4  to  $10 
per  month. 

The  bill  states  errors  in  the  record  and  decree  in  said  origi- 
nal suit,  as  follows: 

It  does  not  appear  what  estate  Bracken  had  in  the  premises 
ordered  to  be  sold. 

The  judgment  is  for  $171,  while  the  pleading  shows  only 
$77  due  on  the  contract. 

The  decree  limits  the  time  of  payment  to  thirty  days. 

The  decree  ordered  sale  of  four  lots  without  limitation,  and 
accordingly  the  sale  was  en  masse. 

The  premises  were  sold  to  the  plaintiff's  attorney  in  the 
cause,  who  knew  all  the  errors  in  decree. 

The  bill  prays,  that  Moore  &  Hamilton  be  parties ;  that  sum- 
mons issue;  that  they  answer;  that  on  final  hearing  the  decree 
in  said  mechanics'  lien  suit  be  set  aside;  that  the  complainant 
Bracken  be  allowed  to  defend  same;  that  Hamilton  be  decreed 
to  pay  rent  for  the  time  he  held  said  premises,  and  be  decreed 
to  surrender  possession  to  complainant;  and  for  further  relief. 

Decree  of  August  term,  1861,  is  set  out,  which  shows  that 
on  the  19th  of  August,  1861,  defendant  Moore  appeared,  by  de- 
fendant Hamilton,  his  attorney.  That  on  the  30th  of  August, 
1861,  demurrer  was  argued  and  overruled  in  all  particulars  ex- 
cept that  the  bill  herein  be  verified  by  oath  or  affidavit.  De- 
fendants except,  and  stand  by  their  demurrer,  which  is  still  on 
file. 

That  on  the  31st  of  August,  in  said  August  term,  came  com- 
plainant, by  his  solicitor,  and  amended  his  bill  by  attaching 
affidavit.  Defendants  ruled  to  answer,  etc.,  to  amended  bill  by 
8  o'clock  in  the  evening.  That  at  8  o'clock  p.  m.  cause  called. 
Defendants  failed  to  answer,  and  bill  taken  for  confessed  by 
them.  Court  hears  the  cause  on  bill  as  confessed,  and  finds  ap^ 
parent  error  on  the  face  of  the  decree  on  mechanics'  lien  in  two 
particulars:  In  not  giving  longer  time  to  pay  the  debt;  and  in 
ordering  sale  of  all  the  premises  when  a  part  would  have  paid 
the  debt  and  discharged  the  lien. 

Decree  that  said  decree  on  mechanics'  lien  be  set  aside; 
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that  the  sale  be  set  aside;  that  defendant  Hamilton  surrender 
the  premises  sold,  which  are  described  as  in  said  bill  for  me- 
chanics' lien.  The  parties  consent  that  the  said  demurrer  be 
considered  as  refiled  to  said  amended  bill — be  overruled — 
defendants  stand  thereby — and  that  the  decree  be  con-  [*26] 
sidered  as  amended  in  these  respects  and  join  in  error.  The 
said  appellants,  Moore  and  Hamilton,  assign  for  error  in  said 
decree  as  follows: 

The  court  erred  in  overruling  the  demurrer,  to  bill  of  review. 

The  court  erred  on  bill  of  review  in  allowing  the  bill  to  be 
sworn  to,  after  its  filing  and  argument  on  demurrer. 

The  court  erred  in  admitting  bill  of  review  to  be  sworn  to  on 
affidavit  of  attorney  in  the  form  filed.  The  bill  should  have 
been  dismissed. 

The  court  erred  in  assigning  two  insufficient  reasons  for  error 
as  the  basis  of  its  decree  on  bill  of  review. 

The  court  erred  in  setting  aside  the  original  decree  and  sale. 

The  court  erred  in  overlooking  the  fundamental  principles 
regulating  bills  of  review,  to-wit,  error  in  original  decree  or 
newly  discovered  facts,  not  known  on  original  hearing.  After 
decree  pro  confesso  in  original  suit,  Bracken  should  not  be  al- 
lowed to  defend  on  insufficient  cause  shown. 

The  court  erred  in  overlooking  and  setting  aside  the  sound 
discretion  of  the  chancellor  in  original  decree. 

The  court  erred  in  making  no  provision  for  repayment  of 
purchase  money  to  Hamilton.  It  does  not  do  equity,  and  has 
not  decreed  a  resale. 

The  court  erred  in  divesting  Moore  of  his  equity  without 
making  Bracken  in  equity  respond  to  him  by  payment. 

The  court  erred  in  not  declaring  to  whom  Hamilton  should 
surrender  his  possession. 

The  decree  makes  no  provision  for  costs. 

P.  P.  Hamilton,  for  self  and  Moore,  Plaintiffs  in  Error. 
E.  Beechjer,  for  Defendant  in  Error. 

Caton,  0.  J.     We  now  decide  directly,  what  we   have  on  a 
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former  occasion  intimated,  that  it  was  error  to  order  a  sale  of 
the  premises  within  thirty  days  after  the  decree,  where,  as  in 
this  case,  there  is  no  redemption  from  the  sale.  In  most 
cases,  upon  judgments  at  law  or  decrees  in  chancery,  the 
debtor  is  allowed  twelve  months  within  which  to  redeem  after 
the  sale,  and  his  judgment  creditor  three  months  longer.  In 
this  particular  case,  and  it  may  be  the  only  case  in  this  State, 
the  law  has  made  no  provision  for  redemption,  but  the  sale  is 
absolute.  It  is  discretionary  in  the  court,  no  doubt,  to  fix 
the  time  for  the  sale,  and  were  it  in  a  proceeding  at  law,  we 
might  not  have  power  to  review  the  exercise  of  that  discretion, 
[  *27  ]  but  in  chancery,  all  matters,  whether  of  discretion  or 
positive  law,  are  subject  to  review  in  a  superior  court.  Or  the 
party  may  file  his  bill  of  review  to  correct  the  error  in  the  origi- 
nal decree,  as  was  done  in  this  case. 

As  the  solicitor  of  the  complainant  in  the  original  bill  was 
the  purchaser,  there  is  no  question  about  the  intervening 
rights  of  third  persons  or  innocent  purchasers.  When  the 
attorney  or  solicitor  of  a  party  becomes  the  purchaser,  he  oc- 
cupies the  position  of  the  party  himself,  and  although  he  may 
design  the  purchase  for  himself,  the  client  may  claim  it  to  his 
own  use. 

The  Circuit  Court  properly  overruled  the  demurrer  to  the  bill 
of  review,  and  the  party  standing  by  the  demurrer,  the  decree 
was  properly  entered  and  must  be  affirmed. 

Decree  affirmed. 


The  People  of  the  State  of  Illinois,  who  sue  for 
the  use  of  Titus  Buffington,  Treasurer  of  Schools  of 
Township  Two  South,  Range  Seven  East,  etc., 
Plaintiffs  in  Error,  v.  Henry  A.  Organ  et  al.,  De- 
fendants in  Error. 

ERROR  TO  CLAY. 

Where  it  appears  that  the  treasurer  of  schools,  the  obligor  of  a  bond,  pre- 
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sented  it  signed  and  sealed  in  blank  for  approval,  the  penalty  not  being  ex- 
pressed, but  was  afterwards  inserted  in  his  presence  and  with  his  approval , 
but  in  the  absence  of  his  sureties ;  Held,  that  while  he  was  estopped  by  his 
consent,  his  sureties  were  not  holden. 

An  executed  deed  may  be  avoided  by  erasure,  interlineation  or  other  material 
alteration;  or  by  an  intentional  destruction  of  the  seal. 

A  deed  signed  and  sealed  in  blank,  with  verbal  authority  to  fill  the  blank, 
will  be  void,  unless  it  has  been  subsequently  acknowledged  or  adopted  by 
the  party  executing  it. 

In  debt,  recovery  must  be  had  against  all  or  none  of  the  defendants. 

This  was  an  action  of  debt  brought  by  plaintiffs  against  de- 
fendants in  the  Wayne  Circuit  Court,  on  the  official  bond  of 
defendant  Organ,  as  collector  of  Wayne  county  for  the  year 
1859.     The  venue  was  subsequently  changed  to  Clay  county. 

The  declaration  is  in  the  usual  form  against  Organ  as  prin- 
cipal, and  the  other  defendants  as  his  securities,  and  alleges  the 
non-payment  of  certain  moneys  belonging  to  the  school  fund. 

The  plea  of  all  but  two  of  the  defendants  denies  the  execution 
of  the  bond,  and  is  verified  by  the  affidavits  of  the  de-  [  *28  ] 
fendants. 

A  certified  copy  of  the  bond  sued  on  was  read  on  trial,  and 
contains  the  usual  conditions.  This  bond  purports  to  be  in  the 
sum  of  forty  thousand  dollars. 

It  was  agreed  by  the  parties,  that  the  plea  denying  the  execu- 
tion of  the  bond  sued  on,  should  be  considered  on  file  for  all  the 
defendants. 

S.  J.  R.  Wilson,  being  sworn,  said,  that  at  the  date  of  the 
bond  sued  on,  he  was  judge  of  the  County  Court  of  Wayne 
county,  Illinois.  That  said  defendant  Organ,  as  collector  of 
said  county  for  the  year  1859,  presented  to  said  County  Court, 
at  its  November  term,  1859,  the  bond  sued  on  in  the  case,  for 
approval.  That  when  said  bond  was  presented  to  said  court, 
there  was  no  amount  stated  as  the  penalty  therein,  but  it  was, 
as  to  the  amount  for  which  the  bond  was  given,  a  blank. 
That  he,  as  one  of  the  court,  insisted  that  the  bond  was  invalid, 
unless  the  securities  would  appear  and  acknowledge  their  signa- 
tures after  the  blank  was  filled  up;  but  as  they  had  no  trouble 
the  former  year  with  said  Organ  as  collector,  they  finally  agreed 
to  receive  it.     That  the  sum  of  forty  thousand  dollars  was  then 
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inserted  in  said  bond  as  the  penalty.  That  none  of  the  securities 
to  said  bond  were  present  when  the  same  was  filled  up,  nor  was 
any  authority  produced  authorizing  any  one  to  fill  it  up,  nor 
does  he  know  of  any  such  authority  having  been  given  to  any 
one.  That  at  that  time  the  tax  books  had  not  been  made  out, 
and  they  could  not  ascertain  the  amount  for  which  it  ought  to  be 
taken,  but  insisted  that  it  ought  to  be  for  more  than  the  amount 
for  which  it  was  finally  filled  up. 

Thomas  M.  Scott,  being  sworn,  said,  he  was  also  a  member 
of  said  court.  He  confirms  the  foregoing  statement  of  Judge 
Wilson.  He  further  says  that  he  also  objected  to  receiving 
said  bond,  but  finally  consented  to  accept  it  for  the  reason 
stated. 

It  was  admitted  by  the  parties  defendants,  that  the  signatures 
to  the  bond  were  genuine,  but  insisted  that  when  such  signa- 
tures were  written,  the  bond  was  blank. 

The  plaintiffs  also  introduced  a  certificate  of  the  clerk  of  the 
county  Court  of  said  county  of  Wayne,  showing  that  there  was 
due  from  said  collector  to  said  township,  (for  whose  use  this  suit 
is  brought,)  the  sum  of  $25  belonging  to  district  No.  3,  and 
$60  to  district  No.  2. 

It  was  also  agreed  by  the  parties  that  all  objections  which 
could  have  been  legally  taken  to  the  introduction  of  any  of 
[  *29  ]  the  foregoing  evidence,  should  be  considered  as  having 
been  made  at  the  time,  and  that  the  parties  should  be  entitled 
to  the  same  benefit  therefrom  as  if  the  same  had  been  formally 
objected  to,  and  objections  overruled  by  the  court  and  excep- 
tions taken  thereto. 

This  was  all  the*  evidence  in  the  cause ;  and  the  court,  Allen, 
Judge,  presiding,  (a  jury  having  been  waived  by  the  parties,) 
thereupon  gave  judgment  for  the  defendants  for  costs.  To 
which  opinion  of  the  court  the  plaintiffs  at  the  time,  by  their 
counsel,  excepted. 

Hanna,  Whiting  &  Cooper,  for  Plaintiffs  in  Error. 

E.  Beecher,  for  Defendants  in  Error. 

Walker,  J.     It  appears  that  Or^an,  the  principal  obligor  in 
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this  bond,  presented  it,  signed  and  sealed,  in  blank  for  approval. 
The  penalty  was  not  then  inserted,  and  some  question  arose  as 
to  the  legality  of  filling  in  the  amount  in  the  absence  of  the  se- 
curities, and  without  competent  authority  for  the  purpose.  It 
was,  however,  finally  agreed  that  the  amount  should  be  inserted 
in  the  bond,  which  was  done.  Organ  seems  to  have  been  pres- 
ent, and  it  was  done  at  his  request,  with  his  approbation  and 
consent.  He  cannot  therefore  be  heard  to  object  to  the 
validity  of  the  bond.  Whether  it  was,  after  the  blank  was  filled, 
binding  upon  his  sureties,  can  make  no  difference,  as  what  he 
did  at  the  time  amounts  to  a  re-delivery  by  him,  after  the 
blank  was  filled. 

But  the  question  is  still  presented,  whether  the  filling  the 
blank  with  the  amount  of  the  penalty,  after  the  sureties  had 
executed  it,  without  their  knowledge  or  consent,  rendered  it  void 
as  to  them.  Cases  may  no  doubt  be  found  which  hold  that  the 
filling  a  blank  promissory  note  under  seal,  with  the  amount 
agreed  upon,  does  not  release  the  indorser.  And  that  such  is 
the  case  with  commercial  paper  generally,  is  certainly  true. 
But  such  cases  are  exceptions  to,  and  not  the  rule.  After  a 
deed  has  been  executed,  it  may  be  avoided  by  erasure,  interlinea- 
tion or  other  alteration  in  a  material  part;  or  by  an  intentional 
breaking  or  defacing  of  the  seal  by  the  obligee.  A  deed  to  be 
binding  must  be  in  writing,  signed,  sealed  and  delivered  by  the 
parties.  It  has  been  held  that  a  paper  signed  and  sealed  in 
blank,  with  verbal  authority  to  fill  the  blank,  which  is  afterwards 
done,  is  void  as  to  the  parties  so  signing  and  sealing  unless  they 
afterwards  deliver,  or  acknowledge  or  adopt  it.  Gilbert  v.  An- 
thony, 1  Yerg.  69;  Wayne  v.  Govenor,  ib.  149;  Myers  v.  Mc- 
Clanahan,  6  Gill  &  John.  250;  Parminter  v.  Mc-  [*30] 
Daniel,  1  Hill,  267;  Boyd  v.  Boyd,  2  JST.  &  M.  125;  United 
States  v.Nelson,  2  Brock,  64;  Ay  res  v.  Harness,  1  Ham.  368; 
McKee  v.  Hicks,  2  Dev.  379. 

It  is  believed  that  these  decisions  fully  accord  with  the  rule 
announced  by  the  British  courts.  And  it  is  for  the  plain  reason 
that  after  the  blank  has  been  filled  up,  the  deed  ceases  to  be 
that  which  the  parties  executed.  It  is  then  of  a  different  tenor, 
and  is  another  instrument,  as  much  so  as  if  it  was  executed  in 
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a  penalty  for  one  sum,  and  was  changed  to  a  different  and  larger 
sum.  And  without  consent,  re-deli  very,  or  a  subsequent  ratifi- 
cation, no  one  would  suppose  that  such  an  alteration  could  be 
made  without  releasing  the  parties.  In  this  case,  there  is  no 
evidence  that  the  sureties  consented  to  the  change,  re-delivered 
the  bond,  or  in  any  manner  ratified  the  act  done.  And  these 
cases  held,  that  even  if  they  had  agreed  that  the  blank  might 
be  filled  after  they  had  executed  the  bond,  still  they  would  not 
be  bound,  unless  they  had  been  present  and  consented,  or  had 
adopted  the  act  by  a  subsequent  delivery,  or  by  a  ratification  of 
the  change.  As  the  plaintiff  must  however  recover  against  all 
of  the  defendants  sued  upon  a  contract,  or  against  none,  the 
court  below  decided  correctly  in  rendering  judgment  for  costs 
in  favor  of  the  defendants,  which  is  affirmed. 

Judgment  affirmed. 


The  Ohio  and  Mississippi  Kailroad  Company,  Ap- 
pellant, v.  Milly  Meisenheimer,  Appellee. 

appeal  from  clay. 

A-  party  who  sues  a  railroad  company,  under  the  statute,  for  injuries  to  cattle, 
resulting  from  omission  to  fence  a  road,  should  show  that  the  road  had 
been  opened  more  than  six  months  prior  to  the  injury  complained  of. 

This  was  an  action  brought  before  a  justice  of  the  peace  in 
Clay  county,  and  taken  by  appeal  to  the  Circuit  Court,  where 
a  judgment  was  obtained  by  Meisenheimer  against  the  railroad 
company  for  eighty  dollars,  the  value  of  a  horse  killed  at  a  road 
crossing.  There  was  entire  absence  of  proof,  in  reference  to 
the  time  when  the  railroad  was  opened  for  use. 

William  Homes,  for  Appellant. 

W.  B.  Cooper,  for  Appellee. 

[*31]      Caton,  C.  J.     The  plaintiff   relies  upon  the  statute 
requiring  railroad  companies  to  fence  certain  portions  of  their 
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road  within  six  months  after  the  road  is  open,  and  it  is  not  pre- 
tended that  unless  he  made  out  a  case  under  this  statute,  the 
action  could  be  sustained.  This  he  undoubtedly  failed  to  do. 
He  did  not  show  that  the  road  had  been  opened  for  six  months 
before  the  casualty  of  which  the  plaintiff  complained.  This 
was  indispensable.  The  proof,  too,  that  the  damage  was  done 
on  the  defendant's  road,  was  very  slight  if  not  totally  deficient. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  M.  Morgan  et  al.,  Plaintiffs  in  Error,  v.  Charles 
B.  Fallenstein  et  al,  Defendants  in  Error. 

ERROR  TO  JACKSON. 

Parol  evidence  is  admissible,  to  show  that  the  consideration  of  a  note  has 
wholly  or  partially  failed. 

The  record  in  this  case  shows  that  an  action  of  assumpsit  was 
brought  in  the  Jackson  Circuit  Court,  at  May  term,  1860,  by 
the  appellees  against  the  appellants.  The  declaration  counts 
first  upon  a  promissory  note  for  $886.55,  with  the  usual  money 
counts  added. 

The  defendants  pleaded  first  the  general  issue,  and  secondly, 
a  plea  of  partial  failure  of  consideration  to  the  first  count;  the 
second  plea  alleging  that  the  "sum  of  fifty-nine  dollars  was  in- 
cluded in  said  note,  and  in  consideration  of  the  agreement  and 
promise  of  the  said  plaintiff  at  the  time  of  making  said  note, 
and  contemporaneously  therewith,  that  they,  the  said  plaintiffs, 
would  not  institute  a  suit  upon  said  note,  or  attempt  by  legal 
process  to  collect  it  of  said  defendants,  or  demand  payment 
thereof  of  them,  until  after  the  first  day  of  June,  1860,  and 
which  said  time  has  not  yet  elapsed,  and  plaintiffs  have  instituted 
this  suit  and  demanded  payment  of  the  said  sum  of  $59  before 
the  said  first  day  of  June,  1860,  by  means  whereof,  the  con- 
sideration of  the  said  note  has  failed,  and  this  they  are  ready  to 
verify;  wherefore  they  pray  judgment,"  etc. 
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To  this  second  plea  a  general  demurrer  was  filed,  and  the 
court  sustained  the  demurrer.  A  trial  was  then  had  upon  the 
general  issue,  and  the  jury  returned  a  verdict  against  the  ap- 
pellants, for  $897.62.  Motion  for  new  trial  was  overruled  by 
[*32]  the  court,  and  judgment  was  rendered  upon  the  verdict 
of  the  jury.  From  this  judgment,  Morgan  and  Hundley  ap- 
pealed to  this  court. 

The  errors  assigned  are:  That  the  court  erred  in  sustaining 
demurrer  to  second  plea.  That  the  court  erred  in  overruling 
motion  for  new  trial,  and  entering  judgment  upon  the  verdict. 

William  J.  Allen,  for  Appellants. 

C.  S.  Ward,  for  Appellees. 

Caton,  C.  J.  The  second  plea  to  which  the  court  sustained 
a  demurrer,  presents  precisely  the  same  question  that  was  de- 
cided in  Hill  v.  lenders,  19  111.  163.  It  may  be  that,  strictly 
speaking,  the  agreement  to  pay  the  money  mentioned  in  the 
note  at  the  time  there  stated,  and  the  agreement  not  to  enforce 
the  payment  of  that  amount  till  after  the  first  of  June,  1861, 
all  being  made  at  the  same  time,  constituted  but  one  agreement, 
only  that  part  of  it  which  is  embodied  in  the  note  being  reduced 
to  writing,  the  rest  being  allowed  to  rest  in  parol,  and  that  by 
the  general  rule  of  law,  this  latter  part  which  was  not  embraced 
in  the  writing,  could  not  be  shown  by  parol.  If  that  rule  is  to 
be  applied  in  this  case,  then  it  must  in  all  similar  cases,  and  it 
would  be  impossible  in  any  case  to  show  a  total  or  partial  fail- 
ure of  consideration  of  a  note  by  parol,  for  the  consideration  of 
a  note  must  necessarily  form  a  part  of  the  agreement  in  pursu- 
ance of  which  the  note  is  given,  and  when  the  note  is  given,  that 
part  of  the  agreement  which  constitutes  the  consideration,  is 
never  reduced  to  writing,  and  it  must  be  shown  by  parol  if  it  is 
ever  shown.  If  I  agree  with  you  to  deliver  you  my  horse  to- 
morrow, and  you  give  me  your  note  for  one  hundred  dollars  in 
consideration  thereof,  here  only  one  part  of  the  agreement  is  re- 
duced to  writing  by  the  execution  and  delivery  of  the  note,  and 
that  portion  which  required  me  to  deliver  the  horse  to-morrow, 
is  left  in  parol.  Shall  it  be  said  that  when  I  refuse  to  deliver  the 
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horse,  I  may  turn  round  and  say,  you  shall  never  prove  it  be- 
cause that  portion  of  the  agreement  was  not  put  into  the  writ- 
ing? The  truth  is,  that  even  the  common  law  made  an  exception 
to  that  rule  of  evidence,  in  cases  where  notes  or  other  instru- 
ments for  the  absolute  payment  of  money  are  given.  It  has  al- 
ways been  admissible  to  show  by  parol,  the  consideration  upon 
which  such  instruments  were  executed.  But  whatever  may 
have  been  the  rule  of  the  common  law,  our  statute  has  ex- 
pressly provided  for  this  defense,  and  necessarily,  to  give 
effect  to  the  statute,  parol  evidence  must  be  admitted  to 
show  what  that  consideration  was,  as  well  as  to  show  [*33] 
that  that  consideration  has  failed.  The  statute  has  made  no 
exception,  and  we  can  make  none.  A  note  or  bond  to  pay 
money,  is  necessarily  but  a  part  of  the  agreement  between  the 
parties,  leaving  out  as  it  does  all  that  portion  of  the  agreement 
which  induced  the  undertaking  to  pay  the  money,  and  if  this 
part  could  not  be  shown  by  parol,  there  must  ever  be  a  liability 
to  a  failure  of  justice.  Nor  is  the  exception  to  the  general  rule 
upon  which  the  counsel  here  rely,  confined  to  showing  by  parol 
a  failure  of  consideration.  Usury,  and,  in  fine,  any  other  de- 
fense arising  out  of  the  original  agreement  upon  which  the  note 
was  given,  or  of  which  the  note  constitutes  a  part,  may  be 
shown  by  parol  in  order  to  establish  a  defense  to  the  note. 

The  demurrer  to  the  plea   should  have    been  overruled,  and 
the  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Eachel  Ann  Holliday  et  al.,  Plaintiffs  in  Error,  v. 
Kobeet  Dixon,  Jr.,  Defendant  in  Error. 

ERROR  TO  PERRY. 

Held,  that  the  following  words  of  devise  in  a  will  gave  the  devisee  an  estate 
of  inheritance:  "  I  will  and  bequeath  to  my  oldest  daughter,  Margaret  Jane 
Elizabeth  Holliday,  eighty  acres  of  land  where  my  house  and  well  stands, 
never  to  to  her  and  and  heirs  forever,  never  to  be  mortgaged  nor  sold 
forever." 

In  construing  wills,  the  court  will  gather  the  meaning  of  the  testator  from 
the  language  used,  if  it  be  possible  to  do  so. 
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Robert  Dixon,  Junior,  the  plaintiff  in  the  court  below,  and 
defendant  in  error,  at  the  April  term  of  the  Perry  Circuit 
Court,  1860,  filed  his  petition  in  the  Circuit  Court  of  Perry 
county,  setting  forth  that  he  was  the  husband  of  Margaret 
Jane  Elizabeth  Holliday,  eldest  daughter  of  Matthew  Holliday 
deceased,  and  that  on  the  2nd  December,  1848,  said  Holliday, 
being  seized  in  fee  of  the  following  described  real  estate,  viz., 
east  half  north-west  quarter  section  21,  town  4  south,  range 
4  west,  3rd  principal  meridian,  in  said  county  of  Perry,  made 
his  will,  in  substance  as  follows :  "  I  will  and  bequeath  to  my 
oldest  daughter,  Margaret  Jane  Elizabeth  Holliday,  the  eighty 
acres  of  land  where  my  house  and  well  stands,  never  to  her 
and  her  heirs  forever  never  to  he  mortgaged  and  sold  forever /" 
that  on  the  1st  April,  1859,  petitioner  intermarried  with  the 
said  Margaret  Jane  Elizabeth  Holliday,  deceased,  and  lived 
[  *34  ]  with  her  as  her  lawful  husband  until  she  died,  which  was 
on  the  11th  July,  1860;  that  there  was  no  issue  of  the  mar- 
riage born  alive;  and  the  defendants  in  the  court  below  were 
brothers  and  sisters  of  his  said  wife,  and  her  only  surviving 
heirs-at-law,  and  as  such  interested  in  said  estate,  and  that  the 
defendants  in  the  court  below  are  minor  children  of  the  said 
Matthew  Holliday,  deceased,  by  a  second  wife,  excepting  the 
defendant  Samuel,  who  is  their  lawful  guardian. 

The  petitioner  claims  by  his  petition  that  he  is  entitled  by 
law  to  one  undivided  half  of  the  above  described  eighty  acre 
tract  of  land,  (it  being  the  same  eighty  acre  tract  in  the  will 
referred  to,)  as  heir  by  statute  of  his  said  wife,  the  fee  simple 
therein  being  by  the  terms  of  said  Matthew's  will  devised  to 
said  Margaret  Jane  Elizabeth,  the  wife  of  petitioner,  as  above 
stated,  and  prayed  a  partition  thereof  accordingly. 

At  the  September  term,  1860,  of  the  Perry  Circuit  Court, 
a  final  decree  for  the  partition  of  the  premises  was  entered 
according  to  the  prayer  of  the  petitioner,  and  partition  made 
by  commissioners,  who,  at  the  April  term,  1861,  of  said  court, 
made  their  final  report,  which  was  filed  and  approved  by  the 
court,  but  excepted  to  at  the  same  term  by  plaintiff  in  error. 

The  defendants  in  the  court  below  bring  the  cause  by  writ  of 
error  into  this  court. 
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E.  Beeciier,  and  R.  S.  Nelson,  for  Plaintiffs  in  Error. 

Marshall  &  Wall,  for  Defendant  in  Error. 

Caton,  C.  J.  The  clause  of  the  will  upon  the  construction 
of  which  this  clause  depends,  is  this:  "I  will  bequeath  to  my 
eldest  daughter,  Margaret  Jane  Elizabeth  Holliday,  eighty  acres 
of  land,  where  my  house  and  well  stands,  never  to  to  her  and 
and  heirs  forever,  never  to  be  mortgaged  nor  sold  forever."  It 
is  insisted  by  the  appellant  that  it  was  the  intention  of  the  tes- 
tator to  create  a  life  estate  only  in  his  daughter,  and  to  forbid  her 
heirs  from  inheriting  the  estate,  upon  her  decease.  It  may  be 
remarked  that  as  the  will  was  executed  by  the  testator  by  affix- 
ing his  mark,  it  must  have  been  written  by  another,  and  that  he 
must  have  been  illiterate,  or  very  careless,  or  both.  Evidently 
here  are  words  inserted,  not  designed  to  be  used,  and  others 
which  were  intended  are  omitted.  Still  we  must  gather  the 
meaning  of  the  testator  from  the  language  used,  if  that 
be  possible.  There  is  one  thing  which  may  be  safely  as- 
sumed in  the  beginning,  and  that  is,  the  testator  intended 
to  make  some  provision  for  his  daughter  Margaret,  out  of 
the  premises  described,  and  the  only  question  is,  what  was 
the  extent  of  that  provision?  What  estate  in  the  land  did  [*35] 
he  design  to  create  in  her?  It  is  admitted  on  all  hands  that 
he  intended  to  create  in  her  either  a  life  estate  or  an  estate  of 
inheritance.  The  appellant  insists  that  it  was  the  former.  By 
the  will  the  testator  first  gives  the  land  to  her,  and  then  speci- 
fies the  estate,  thus — "  never  to  to  her  and  and  heirs  forever,  never 
to  be  mortgaged  nor  sold  forever."  ISTow  here  are  two  qualify- 
ing words  of  opposite  meaning,  one  of  limitation  and  the 
other  of  extension,  both  of  which  cannot  stand,  and  we  must 
determine  which  to  reject,  in  order  to  arrive  at  the  meaning  of 
the  testator.  These  words  are  "  never"  and  "forever."  If  we 
give  effect  to  the  former  and  reject  the  latter,  we  not  only  de- 
feat the  estate  in  the  heirs  but  in  the  devisee  also.  The  neo-a- 
tion  or  prohibition  expressed  by  the  word  never  applies  as  much 
to  the  estate  created  in  her  as  in  her  heirs.  It  is  never  to  her 
as  well  as  never  to  her  heirs.  This  was  manifestly  not  the  in- 
tention of  the  testator,  unless  we  conclude  that  he  meant  noth- 
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ing  by  this  second  clause  of  the  will  —  that  he  intended  to 
give  nothing  whatever  to  his  eldest  daughter.  But  this  is  not 
contended.  All  admit  that  he  meant  to  give  her  some  estate 
in  this  land.  So  that  we  are  obliged,  in  order  to  give  effect 
to  the  acknowledged  intent  of  the  testator,  to  strike  out 
the  word  never  where  it  first  occurs,  as  having  been  in- 
serted by  mistake.  And  when  once  stricken  out  so  as 
to  allow  her  to  take  the  devise,  we  have  no  warrant  by 
any  intimation  of  the  intention  or  desire  of  the  testator,  to 
insert  the  word  in  another  place  for  the  purpose  of  excluding 
her  heirs.  On  the  contrary  the  word  forever  following  the 
word  heirs,  shows  an  intention,  that  not  only  she  but  her  heirs 
should  take  an  estate  of  unlimited  duration,  restricted  only  by 
the  words  which  follow,  that  they  should  never  mortgage  or 
sell  it. 

We  have  no  doubt  that  this  was  the  intention  of  the  testator, 
and  the  decree  must  be  affirmed. 

Judgment  affirmed. 


William  Stephens  et  al.,  Plaintiffs  in  Error,  v.  Thomas 
Cross,  and  Richard  Brown,  Defendants  in  Error. 

ERROR  TO  PERRY. 

Upon  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  should  try  the 
cause  de  novo,  and  it  is  error  to  dismiss  the  suit  because  the  justice  rendered 
judgment  against  two  defendants  when  he  had  only  obtained  jurisdiction 
over  the  person  of  one  of  them.  , 

f  *36  ]  If  a  justice  of  the  peace  renders  judgment  against  two  defendants 
when  only  one  has  been  brought  into  court,  and  the  defendant  who  was 
served  appeals  the  case  and  fails  to  prosecute  his  appeal,  the  Circuit  Court 
may  affirm  the  judgment  as  to  him,  and  reverse  it  as  to  the  other  who  has 
not  been  served. 

The  plaintiffs  in  error  commenced  a  suit  before  a  justice 
of  the  peace  in  Perry  county,  on  an  account  under  $100  against 
the  defendant  in  error  and  Richard  Brown,  which  account  was 
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for  goods  sold  by  the  plain  tiffs  to  the  said  Cross  and  Brown 
as  partners. 

The  defendant  in  error  was  regularly  served  with  process  in 
the  suit  so  commenced  before  the  justice,  but  although  both 
defendants  were  named  in  the  summons,  and  the  summons  was 
regular  in  form,  Brown  was  not  served  with  process,  nor  did 
he  appear  or^in  anywise  waive  the  service  of  the  process  or 
confess  judgment,  but  the  justice  on  the  day  of  trial  rendered 
judgment  against  the  defendant  in  error  and  Brown. 

The  defendant  appealed  to  the  Circuit  Court  of  Perry  coun- 
ty, Brown  not  joining  in  the  appeal,  and  on  motion  of  defend- 
ant in  error,  the  suit  before  the  justice  was  dismissed  as  to  both 
the  defendant  in  error,  and  Brown,  his  co-defendant  before  the 
justice. 

The  plaintiffs  in  error  bring  the  case  by  writ  of  error  into 
this  court,  and  seek  to  reverse  the  judgment  of  the  Circuit 
Court  of  Perry  county,  because  they  say  that  the  said  court 
erred  in  dismissing  the  suit  before  the  justice  on  the  motion  of 
the  defendant  in  error. 

This  cause  was  submitted  ex  parte.  | 

P.  S.  Nelson,  for  Plaintiffs  in  Error. 

Walker,  J.  Plaintiffs  in  error  instituted  a  suit  before  a  jus- 
tice of  the  peace  of  Perry  county,  on  an  account  against  defend- 
ant in  error,  and  Pichard  Brown,  as  partners.  The  summons 
was  regularly  served  on  defendant  in  error,  but  Brown  was  not 
served,  nor  did  he  enter  his  appearance  before  the  justice  of  the 
peace.  The  plaintiffs  in  error  proceeded  to  trial,  and  recovered 
a  judgment  against  both  defendants.  An  appeal  was  prosecuted 
to  the  Circuit  Court,  and  on  motion  of  defendants  in  error  the 
suit  was  dismissed.  The  plaintiffs  prosecute  this  writ  of  error 
to  reverse  that  judgment. 

The  2Cth  section  of  the  act  regulating  the  duties  of  justices 
of  the  peace  and  constables,  authorized  the  rendition  of  judg- 
ment against  such  defendants  as  have  been  served  with  pro- 
cess. It  provides,  that,  "  Where  there  are  several  joint  debtors, 
and  all  cannot  be  served  with  process,  the  justice  may  render 
judgment  against  such  as  are  served  with  process."     From  this 
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[*3'7]  provision  it  is  perfectly  manifest,  that  the  justice  of  the 
peace  had  power  to  proceed  to  trial  and  render  judgment  against 
defendant  Cross,  but  had  no  power,  unless  Brown  had  entered 
his  appearance,  to  render  judgment  against  him.  As  to  him 
there  was  no  jurisdiction.  But  the  66th  section  of  the  same  act 
provides,  that  on  the  trial  of  appeals  in  the  Circuit  Court,  no 
exception  shall  be  taken  to  the  form  or  service  of  the  summons, 
nor  to  any  proceeding  before  that  officer;  but  the  court  shall 
hear  and  determine  the  same,  in  a  summary  manner,  according 
to  the  justice  of  the  case. 

This  latter  section  has  expressly  prohibited  the  allowance  of 
any  exception  to  the  proceedings  before  the  justice.  It  has  re- 
quired a  trial  de  novo.  And  in  this  case,  notwithstanding  the 
justice  of  the  peace  erred  in  rendering  judgment  against  Brown, 
he  had  jurisdiction  of  Cross,  and  by  his  appeal  the  Circuit 
court  acquired  the  same  jurisdiction  which  the  justice  had,  and 
as  required  by  the  66th  section  of  the  statute  aforesaid,  should 
have  heard  the  cause  and  rendered  judgment  on  the  merits. 
The  court  below  erred  in  allowing  exception  to  the  judgment 
of  the  justice,  and  in  dismissing  the  suit.  The  trial  should  have 
been  had  against  Cross.  Or  if  the  defendant  had  failed  to 
prosecute  his  appeal,  and  the  court  had  not  acquired  jurisdic- 
tion of  the  person  of  Brown,  the  judgment  might  have  been 
affirmed  as  to  Cross,  and  reversed  as  to  the  other  defendant. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


W.  W.  Willard,  Appellant,  v.  James  Bassett,  Ad- 
ministrator de  bonis  non  of  the  Estate  of  1ST.  C.  Mer- 
rill, deceased,  Appellee. 

APPEAL  FROM  MARION. 

An  attorney,  who  is  an  administrator,  is  not  entitled  to  an  allowance  against 
the  estate  for  professional  services  he  may  have  rendered  it.     If  he  perform 
such  services,  they  will  be  regarded  as  a  gratuity. 
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The  appellant,  who  was  an  attorney  at  law,  and  Minerva 
Merrill,  the  widow  of  the  decedent,  took  out  letters  of  admin- 
istration on  the  estate  of  N".  C.  Merrill,  deceased.  They  sub- 
sequently resigned,  and  the  appellee  was  appointed  administra- 
tor de  bonis  non. 

The  appellant  presented  an  account  for  $218,  against  the 
estate,  nearly  all  of  which  was  for  legal  services  rendered  [*38  ] 
by  him,  while  administrator,  in  cases  in  which  the  estate  was 
interested  as  plaintiff  or  defendant.  The  County  Court  re- 
fused to  allow  this  account,  but  finally  allowed  Willard  and 
Minerva  Merrill,  the  administratrix,  the  sum  of  one  hundred 
and  fifty  dollars  for  their  services,  which  was  about  sixty-three 
dollars  above  the  regular  per  cent,  to  which  they  would  be 
entitled;  this  sum,  however,  was  not  apportioned  between 
them. 

Willard  appealed  from  this  order  to  the  Circuit  Court  of 
Marion  county,  and  the  cause  was  submitted,  by  consent,  to 
Omelveny,  Judge,  upon  an  agreed  statement  of  facts. 

The  Circuit  Court  affirmed  the  judgment  of  the  County 
Court,  but  ordered  the  cause  to  be  remanded  in  order  that  the 
amount  allowed  might  be  apportioned  between  Willard  and 
the  administratrix,  according  to  their  respective  services. 

Willard,  the  appellant,  brings  the  cause  to  this  court,  and 
assigns  for  error,  that  the  Circuit  Court  erred  in  affirming  the 
decision  of  the  County  Court,  and  in  remanding  the  cause 
back  to  the  County  Court  to  amend  its  order  and  judgment 
by  apportioning  the  judgment  between  the  administrators— 
and  in  refusing  to  allow  the  appellant  his  fees  for  services 
rendered  as  attorney  for  the  estate. 

W.  Stoker,  for  Appellant. 

James  Bassett,  pro  se. 

Caton,  C.  J.  The  only  question  in  this  case  is,  whether  an 
attorney  of  this  court,  who  is  an  administrator,  is  entitled  to 
an  allowance  against  the  estate,  for  professional  services,  in 
cases  which  he  prosecutes  or  defends  as  such  administrator. 
The  authorities  are  uniform  that  this    should   not  be  allowed, 
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and  every  principle  of  sound  policy  forbids  it.  The  law  cannot 
permit  the  idea  that  a  person  can  take  the  office  of  executor 
or  administrator  as  a  business,  or  as  a  means  of  making 
money.  It  must  ever  associate  with  that  place,  to  a  certain 
extent,  the  idea  of  benevolence  or  philanthropy.  We  must 
ever  assume  that  whoever  takes  such  a  position  is  actuated  by 
an  impulse  of  generosity  and  a  desire  to  do  good  to  others, 
rather  than  to  make  it  a  source  of  profit  to  himself.  He  must 
not  be  expected  to  suffer  loss  in  the  discharge  of  his  duties, 
hence  he  must  be  allowed  his  necessary  disbursements,  and  a 
reasonable  compensation  for  the  time  and  trouble  bestowed 
upon  the  business  of  the  estate.  But  beyond  this  the  court 
should  never  go.  If  he  chooses  to  exercise  his  professional 
[  *39  ]  skill  as  a  lawyer  in  the  business  of  the  estate,  that  must  be 
considered  a  gratuity.  To  allow  him  to  become  his  own  client 
and  charge  for  professional  services  in  his  own  cause,  although 
in  a  representative  or  trust  capacity,  would  be  holding  out  in- 
ducements for  professional  men  to  seek  such  representative 
places  to  increase  their  professional  business,  which  would  lead 
to  most  pernicious  results.  This  is  forbidden  by  every  sound 
principle  of  professional  morality  as  well  as  by  the  policy  of 
the  law. 

We  think  the  decision  of  the  court  below  was  proper,  and  it 
must  be  affirmed. 

Judgment  affirmed. 


Charles  Henckler,  impleaded,  etc.,  Appellant,  v.  The 
County  Court  op  Monroe  County,  for  the  use  of 
John  E.  Schuetze,  and  Charles  F.  Eggers,  Appellee. 

APPEAL  FROM  MONROE. 

The  statute  has  not  made  it  the  duty  of  a  constable  to  collect  money  except 
by  virtue  of  process ;  and  an  action  will  not  lie  upon  his  bond  for  money  col- 
lected by  him  without  process  for  that  purpose. 

The  Circuit  Court  should  not,  in  cases  of  appeal  from  a  justice  of  the  peace, 
authorize  an  amendment  of  the  summons,  by  changing  the  names  of  parties. 
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This  was  an  appeal  from  a  justice  of  the  peace,  tried  in  the 
Monroe  Circuit  Court,  at  the  May  term  thereof,  1861.  The  suit 
was  upon  a  constable's  bond  against  Scheuermann  and  the  others 
as  his  securities.  The  case  was  tried  by  the  court  by  consent, 
and  judgment  was  rendered  for  plaintiffs  below  for  the  sum  of 
one  thousand  dollars  debt,  and  forty-three  dollars  and  fifty-five 
cents  damages,  to  be  satisfied  upon  the  payment  of  said  dama- 
ges and  costs. 

Before  the  trial  of  the  case,  plaintiffs  asked  and  obtained  leave 
of  the  Circuit  Court  to  change  the  name  of  the  plaintiffs  so  as 
to  read:  County  Court  of  Monroe  county  for  the  use  of  said 
plain  tiffs  below,  to  which  the  defendants  below  excepted. 

Plaintiffs  below  proved  that  the  account  sued  on  was  pre- 
sented by  witness  to  George  Scheuermann,  who  acknowledged 
that  the  same  was  correct,  except  that  the  interest  was  too 
much.  (Interest  was  computed  at  ten  per  cent.)  This  was 
before  suit  was  brought  before  the  justice  of  the  peace.  Wit- 
ness further  stated,  that  said  sum  was  collected  by  Scheuermann 
in  1856,  on  an  account  of  Schuetze,  and  Eggers  against  Dr. 
Hoffmann,  and  witness  thought  it  was  collected  without  [*40] 
suit,  and  that  said  Scheuermann  was  constable  when  he  received 
and  collected  said  accounts.  This  was  all  the  evidence  in  the 
case,  on  which  evidence  the  court  found  for  the  plaintiffs  below. 
Motion  for  new  trial  was  then  made  because  the  verdict  was 
contrary  to  law  and  evidence,  which  motion  was  overruled  by 
the  court. 

Charles  Henckler,  one  of  the  defendants  below,  appealed  to 
this  court,  and  assigns  for  error:  That  the  court  below  erred  in 
allowing  the  name  of  the  plaintiffs'  parties  to  be  changed.  That 
the  court  below  erred  in  finding  for  plaintiffs  below,  and  in  re- 
fusing a  new  trial. 

W.  H.  Underwood,  for  Appellant. 
Omelveny  &  Kennedy,  for  Appellee. 

Walker,  J.     This  was  an  action  before  a  justice  of  the  peace 
on  a  constable's  bond.     It  was  #  removed  by  appeal  to  the  Cir- 
cuit Court,  where  a  trial  was  had,  resulting  in  a  judgment  against 
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the  constable  and  his  sureties,  for  the  amount  of  the  penalty  as 
debt  and  forty-three  dollars  and  fifty-five  cents  damages,  and 
the  costs  of  suit.  The  evidence  discloses  the  fact,  that  Scheuer- 
mann as  constable  received  a  claim  due  Schuetze  and  Eaters 

go 

against  Dr.  Hoffman,  which  was  collected  without  suit.  This 
presents  the  question  whether  the  sureties  on  a  constable's  bond 
are  liable  for  money  received  on  claims  placed  in  his  hand  for 
collection,  when  suit  has  not  been  instituted.  Does  the  statute 
impose  that  as  a  duty  upon  that  officer  except  upon  process?  If 
it  does,  then  it  is  an  official  act,  for  which  his  sureties  are  un- 
questionably responsible. 

No  reference  has  been  made  to  any  such  statute,  nor  have 
we  been  able  to  find  any  such  duty  imposed.  When  a  sum- 
mons is  placed  in  his  hands,  the  statute  has  authorized  the 
defendant  to  pay  the  amount  indorsed  thereon  with  the  costs, 
in  discharge  of  the  claim.  The  constable  is  also  by  the  com- 
mand of  an  execution  required  to  levy  the  amount  of  the 
judgment  and  costs.  Money  thus  received,  is  in  his  official  char- 
acter, and  a  failure  to  pay  it  to  the  plaintiff  or  justice  of  the 
peace  would  be  a  breach  of  duty,  against  which  his  sureties 
have  undertaken.  On  the  contrary,  the  statute  has  made  the 
justice  of  the  peace  a  collecting  officer,  independent  of  legal 
process,  and  with  him  and  his  sureties  it  is  otherwise.  But 
the  statute  having  failed  to  impose  such  a  duty  upon  a  con- 
stable, and  as  he  derives  all  of  his  authority  from  it,  the  lia- 
bility of  his  sureties  can  be  no  more  extensive  than  his  duties. 
['HI  ]  They  cannot  be  held  liable  for  this  or  any  other  unofficial 
act.  If  a  claim  be  placed  in  his  hands  for  collection,  and  he 
receives  the  money  without  process,  and  fails  to  account  for  it, 
the  creditor  must  look  alone  to  the  constable  for  its  payment, 
as  to  any  other  agent. 

Again,  the  court  erred  in  permitting  an  amendment  of  the 
summons,  by  authorizing  a  change  in  the  parties  to  the  suit. 
Lake  v.  Moss,  11  111.  589.  Unless  there  was  something  in  the 
record  bv  which  to  amend,  the  names  of  the  plaintiffs  could  not 
be  changed.  To  this  effect  is  the  uniform  current  of  adjudged 
cases. 

The  Circuit  Court  therefore  efred  in  rendering  judgment  in 
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favor  of  the  appellees,  and  it  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  Ohio  and  Mississippi  Kailroad  Company,  Ap- 
pellant, v.  Levi  H.  Jones,  Appellee. 

appeal  from  clay. 

Before  a  party  can  recover  for  injury  to  property,  he  must  show  that  he  is 
either  the  absolute  or  qualified  owner  of  it. 

In  an  action  against  a  railroad  corporation  resulting1  from  injuries  to  prop- 
erty, because  of  an  omission  to  fence  its  road,  it  should  appear  that  the 
road  has  been  open  for  use  for  six  months  prior  to  the  injury. 

This  was  an  action  on  the  case  against  the  Ohio  and  Missis- 
sippi Kailroad  Company,  to  recover  the  value  of  certain  horses 
killed  on  the  road  of  the  company.  The  declaration  contained 
four  counts  inartificially  drawn.  There  was  a  plea  of  the  gen- 
eral issue,  and  a  recovery  by  the  plaintiff  below. 

The  cause  was  tried  before  Kitchell,  Judge,  and  a  jury,  at 
October  term,  1860,  of  the  Clay  Circuit  Court. 

W.  Homes,  for  Appellant. 

"W".  B.  Cooper,  for  Appellee. 

Walker,  J.  To  authorize  a  party  to  recover  for  an  injury 
to  property,  he  must  show  that  he  is  the  absolute  or  qualified 
owner.  Unless  he  shows  himself  to  be  owner  of  the  property, 
no  injury  appears  to  have  been  inflicted,  and  he  cannot  recover. 
In  this  case  we  have  examined  the  record  with  care,  and  have 
been  unable  to  find  any  evidence  which  tends  in  the  slightest 
degree  to  prove  that  appellee  was  the  owner  or  had  the  [  *42  ] 
possession  of  the  property,  for  the  injury  to  which  a  recovery 
is  sought  in  this  case.  If  he  was  the  owner,  it  was  an  affirma- 
tive fact  easy  of  proof  by  possession  at  least,  and  in  its  absence 
a  jury  had  no  right  to  assume  the  fact.     It  was   an  essential 
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fact,  the  proof  of  which  is  absolutely  indispensable  to  a  recov- 
ery. For  the  want  of  this  evidence  the  verdict  of  the  jury  was 
not  warranted,  and  should  have  been  in  favor  of  appellant. 

Again,  by  the  second  instruction  the  court  fails  to  inform  the 
jury  that  the  company  were  not  bound  to  fence  their  road  until 
it  has  been  open  for  use  six  months.  Although  the  company 
may  have  failed  to  fence  their  track  as  specified  by  the  act,  still 
if  it  had  not  been  open  for  use  for  that  period,  it  would  not  be 
liable  for  injury  to  animals  for  merely  not  fencing.  This  was 
a  fact  essential  to  a  recovery  under  the  statute,  and  one  upon 
which  the  jury  should  pass,  and  the  question  whether  the  road 
had  been  in  use  for  that  period,  should  have  been  submitted  by 
instruction,  and  in  this  the  court  erred. 

It  is  a  matter  of  regret  that  we  feel  ourselves  compelled  to 
reverse  a  judgment  on  purely  technical  grounds;  but  we  are 
equally  powerless,  either  to  supply  evidence  which  has  no 
doubt  been  omitted  in  preparing  the  bill  of  exceptions,  as  to 
amend  an  instruction  so  as  to  conform  to  the  requirements  of 
the  law  arising  upon  the  evidence.  We  can  only  decide  upon 
the  record  presented,  and  leave  parties  to  seek  their  rights 
by  a  further  trial,  in  the  court  below.  For  the  errors  above  in- 
dicated the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Nathan  H.  Farnsworth,  Plaintiff  in  Error,  v.  Milton 
M.  Agnew,  Defendant  in  Error. 

ERROR  TO  MONROE. 

An  action  of  ejectment  is  within  the  purview  of  the  statute  requiring-  security 
for  costs;  and  if  the  plaintiff  is  a  non-resident  he  must  give  security  for 
costs  before  instituting  suit;  which  is  commenced  by  serving  the  declara- 
tion and  notice. 

If  it  appears  from  the  bill  of  exceptions  that  a  plaintiff  in  ejectment  was  a 
non-resident  at  the  time  of  the  service  of  the  declaration  and  notice, 
although  the  affidavit  of  the  defendant  to  that  fact  is  not  saved  in  the  bill 
of  exceptions,  the  judgment  dismissing  the  action  for  want  of  security  will 
be  upheld. 
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This  was  an  action  of  ejectment,  in  the  Monroe  Circuit 
Court,  to  recover  certain  land  lying  in  that  county.  The 
plaintiff  in  error  filed  his  declaration,  with  the  usual  no-  [*43] 
tice,  on  the  12th  day  of  April,  1858,  and  also  a  bond  for  costs 
in  the  usual  form.  On  the  same  day  plaintiff  moved  for  a  rule 
on  defendant  to  plead  in  twenty  days,  and  defendant  entered 
a  cross-motion  to  dismiss  said  suit  for  want  of  a  bond  for  costs. 
On  these  motions  an  affidavit,  by  Morrison,  defendant's  attor- 
ney, was  presented  to  the  court,  and  then  amended  by  striking 
out  certain  words,  being  in  effect  that  the  bond  for  costs  was 
indorsed  on  the  original  declaration  filed,  and  not  on  the  copy 
served  on  defendant.  That  affiant  told  plaintiff's  attorney  on 
the  first  day  of  the  term,  that  he  did  not  believe  that  said 
bond  for  costs  was  put  on  the  declaration  when  it  was  served, 
and  was  informed  by  said  attorney  that  it  was  not  written  on 
it  at  the  time  of  service,  but  was  put  on  as  soon  as  he  ascer- 
tained plaintiff  was  a  non-resident.  George  Abbott  presented 
an  affidavit  that  the  bond  for  costs  was  filed  with  the  declara- 
tion. This  was  all  the  evidence;  and  judgment  was  rendered 
against  said  plaintiff  for  costs,  and  said  suit  dismissed;  to 
which  decision  of  the  court,  plaintiff  below  at  the  time  ex- 
cepted, and  appealed  to  this  court,  assigning  for  error  that  the 
court  below  erred  in  dismissing  said  suit. 

W.  H.  Underwood,  for  Plaintiff  in  Error. 
Omelveny  &  Kennedy,  for  Defendant  in  Error. 

Walker,  J.  The  bond  for  costs  in  this  case  was  not  filed, 
until  after  the  service  of  the  declaration  and  notice  on  de- 
fendant in  error.  A  motion  was  entered  to  dismiss  the  suit 
for  want  of  such  a  bond  filed  before  suit  was  instituted,  which 
motion  was  allowed  and  the  suit  dismissed,  which  is  assigned 
for  error.  The  first  section  of  the  cost  act,  requires,  that  in 
all  cases  of  law  or  equity  where  the  plaintiff  or  person  for 
whose  use  an  action  is  commenced,  shall  not  be  a  resident  of 
this  State,  the  plaintiff  or  person  for  whose  use  the  action  is  to 
be  commenced,  shall,  before  he  institutes  such  suit,  file  or  cause 
to  be  filed  with  the  clerk  of  the  Circuit  or  Supreme  Court  in 
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which  the  action  is  to  be  commenced,  an  instrument  in  writing 
of  some  responsible  person,  a  resident  of  the  State,  to  be  ap- 
proved by  the  clerk,  whereby  such  person  shall  acknowledge 
himself  bound  to  pay  or  cause  to  be  paid  all  costs  which  may 
accrue  to  the  opposite  party  or  to  any  of  the  officers  of  the 
court.  That  this  is  an  action  contemplated  by  the  statute  is 
undeniably  true.  And  if  the  plaintiff  was  a  non-resident  of 
the  State  when  it  was  commenced,  he  was  bound  to  conform  to 
[  *44 ]  this  requirement,  by  filing  such  an  instrument  before 
suit  was  commenced. 

But  as  there  is  no  process  issued  by  the  clerk,  to  be  served 
upon  the  defendant,  as  in  other  cases,  the  question  arises, 
when  is  an  action  of  ejectment  commenced?  By  the  fifth 
section  of  the  chapter  regulating  that  proceeding,  it  is  pro- 
vided that  "  the  action  shall  be  commenced  by  the  service  of 
a  declaration,  in  which  the  name  of  the  real  claimants  shall 
be  inserted  as  plaintiffs."  The  tenth  section,  provides  that  a 
written  notice  shall  be  annexed  to  the  declaration,  directed  to 
the  defendant.  The  eleventh  section  requires  the  service  to 
be  made  upon  the  defendant  by  delivering  a  copy  of  the  dec- 
laration and  notice,  etc.  Now  there  seems  to  be  no  question 
that  when  a  copy  of  the  declaration  and  notice  shall  be  served 
as  required,  that  the  suit  is  commenced.  And  if  so,  the  first 
section  of  the  cost  act  is  imperative  that  the  bond  for  costs 
must  be  filed  before  that  time,  or  the  suit  may  be  dismissed 
on  motion  of  the  defendant.  If  the  plaintiff  in  this  case  was 
a  non-resident,  then  this  suit  was  properly  dismissed,  as  the 
bond  was  not  filed  in  time. 

It  is,  however,  urged,  that  the  affidavit  that  plaintiff  was 
a  non-resident  when  suit  was  commenced  not  being  embodied 
in  the  bill  of  exceptions,  is  no  part  of  the  record.  This  is 
certainly  true  as  has  been  uniformly  held  by  this  court.  And 
unless  there  is  something  otherwise  appearing  in  the  record 
from  which  it  may  be  inferred,  the  court  erred  in  dismissing 
the  suit.  It  appears  that  the  defendant  entered  a  motion  to 
dismiss  because  the  plaintiff  was  a  non-resident  and  had  not 
filed  a  bond  for  costs  before  the  suit  was  commenced.  To 
this  motion  plaintiff's  attorney  filed  his  affidavit  which  is  em- 
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bodied  in  the  bill  of  exceptions,  alleging  that  the  bond  for 
costs  was  filed  with  the  original  declaration,  as  an  answer  to 
the  motion  to  dismiss.  It  also  appears  from  the  bill  of  ex- 
ceptions that  plaintiff's  attorney  informed  defendant's  attorney 
that  the  bond  was  written  upon  the  declaration  before  it  was 
filed  and  as  soon  as  he  ascertained  that  plaintiff  was  a  non- 
resident. From  this  it  appears  that  plaintiff  was  admitted  to 
be  a  non-resident,  and  there  is  nothing  which  rebuts  that  ad- 
mission. This  is  sufficient  to  warrant  the  conclusion  that  he 
was  not  a  resident  of  the  State.  The  court  below  therefore 
did  right  in  dismissing  the  suit,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Isham  E.  Wallace,  Plaintiff  in  Error,  v.  The  [  *45  ] 
People,  Defendants  in  Error. 

ERROR  TO  MONROE. 

An  indictment  upon  a  lost  paper,  which  it  is  averred  was  a  forgery,  should 
set  out  the  substance  and  effect  of  the  instrument;  that  the  court  may  see 
that  it  was  such  an  instrument,  that  the  forgery  of  it  would  constitute  a 
crime. 

Wallace  was  indicted  for  forgery  in  the  Monroe  Circuit 
Court,  at  May  term,  1861. 

The  indictment  avers,  that  Wallace,  on  the  thirtieth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty,  at  and  in  the  county  of  Monroe  aforesaid,  un- 
lawfully, willfully,  knowingly,  falsely  and  feloniously,  did  then 
and  there  forge  a  certain  certificate,  purporting  to  be  a  certifi- 
cate of  qualification,  purporting  to  be  issued  by  John  II. 
Breemer,  school  commissioner  of  Monroe  county  aforesaid,  to 
him  the  said  Isham  E.  Wallace;  which  said  false,  forged  and 
fraudulent  certificate  purported  to  authorize  said  Isham  E. 
Wallace  to  keep  a  school  in  any  of  the  school  districts  and  draw 
the  public  school  funds,  in  any  school  district  in  said  county  of 
Monroe,  in  which  he,  the  said  Isham  E.  Wallace,   should  be 

55 


45  MOUNT  YEKNON 


Wallace  v.  People. 


employed  by  the  school  directors  of  any  school  district,  for  the 
space  of  two  years  from  the  date  of  said  forged  certificate;  the 
date  of  which  said  forged  certificate  is  some  day  in  the  month 
of  September  aforesaid;  the  said  date  and  substance  of  which 
said  forged  certificate  is  unknown  to  the  jurors  aforesaid,  the 
said  forged  certificate  being  lost;  with  intent  thereby  then  and 
there  unlawfully,  willfully,  knowingly  and  feloniously,  to  cheat 
and  defraud  William  Rush,  etc.,  school  directors  of  school  dis- 
trict number  six,  in  township  number  four,  etc.,  in  said  county, 
etc.,  contrary  to  the  form  of  the  statute,  etc. 

Wallace  was  tried,  convicted  and  sentenced  to  the  peniten- 
tiary for  one  year.  Motions  for  a  new  trial,  and  in  arrest  of 
judgment  were  overruled.  Thereupon  Wallace  sued  out  this 
writ  of  error. 

H.  K.  S.  Omelveny,  and  W.  H.  Underwood,  for  Plaintiff  in 
Error. 

T.  S.  Casey,  District  Attorney,  for  The  People. 

Caton,  0.  J.  This  indictment  was  undoubtedly  insufficient 
[*46]  and  should  have  been  quashed.  It  was  designed  to  be 
upon  a  forged  certificate  of  qualification  to  teach  a  common 
school,  by  the  school  commissioner  of  Monroe  county,  to  the 
prisoner;  which  was  lost.  The  indictment  does  not  set  forth  the 
tenor  or  substance  of  such  a  certificate  as  would  authorize  the 
prisoner  to  be  employed  as  a  teacher  and  draw  the  public  money. 
The  law  requires  such  a  certificate  to  state  that  the  person  is  of 
good  moral  character,  and  is  qualified  to  teach  orthography, 
reading  in  English,  penmanship,  arithmetic,  English  gram- 
mar, modern  geography,  and  the  history  of  the  United  States. 
The  indictment  does  not  find  that  the  forged  paper  contained 
any  such  statements,  or  the  substance  of  them.  All  it  states  is, 
that  the  certificate  purported  to  authorize  the  prisoner  to  keep  a 
school  in  any  of  the  districts  and  draw  the  public  school  funds, 
in  any  school  district  in  Monroe  county.  If  this  was  the  sub- 
stance of  the  paper,  it  was  not  such  a  certificate  as  the  law  re- 
quired, to  authorize  the  directors  to  employ  the  prisoner  as  a 
teacher.  It  does  not  appear  that  it  contained  any  statement  of 
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his  qualifications  to  teach  a  school,  as  is  specified  in  the  law. 
But  more  than  this,  the  indictment  expressly  avers  that  the 
substance  of  the  certificate  was  unknown  to  the  grand  jurors. 
Where  an  indictment  is  upon  a  lost  instrument,  which  is  a 
forgery,  it  should  set  out  the  substance  and  effect  of  the  instru- 
ment that  the  court  may  see  that  it  was  such  an  instrument  as 
to  forge  which  constitutes  a  crime.  In  this  respect,  the  indict- 
ment upon  which  the  prisoner  was  convicted  is  entirely  de- 
fective. 

But  the  proof  was  as  insufficient  as  the  indictment.  Had 
the  indictment  set  out  such  a  certificate  as  the  law  requires,  the 
proof  would  not  have  sustained  it.  For  this  reason  we  shall 
not  remand  the  case.  The  judgment  is  reversed,  and  the  pris- 
oner ordered  to  be  discharged. 

Judgment  reversed. 


Harrison  Kayburn  et  al,  Appellants,  v.  George  W. 
Day  et  al.,  Appellees. 

APPEAL  FROM  PERRY. 

The  giving  of  a  note  and  mortgage  by  one  of  two  copartners  in  settlement  of 

a  joint  debt,  does  not  discharge  an  account  against  the  firm,  unless  they 

were  received  in  satisfaction  of  it. 
If  a  note  is  given  not  under  seal,  by  one  of  several  parties,  it  will  not  satisfy 

the  account,  unless  the  parties   so  intended;  and  a  recovery  may  be  had 

upon  the  account,  if  the  note  is  surrendered.     A  recovery  cannot  be  had  on 

the  account  if  the  note  is  still  held  by  the  creditor. 
A  custom  on  the  part  of  a  creditor  to  charge  interest  on  an  account  [  *47  J 

past  due,  will  not  authorize  its  recovery,  unless  the  debtor  was  informed 

of  the  custom. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court, 
delivered  by  Mr.  Justice  Walker. 

E.  L.  Howett,  for  Appellants. 
W.  B.  Cooper,  for  Appellees. 
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Walker,  J.  This  was  an  action  of  assumpsit  instituted  by 
appellees  against  appellant  and  Jesse  Barbre,  the  latter  of  whom 
was  not  served  with  process.  The  declaration  contained  a  count 
on  a  promissory  note  against  appellant  and  Jesse  Barbre,  and 
the  common  counts.  On  the  trial,  it  appeared  that  Barbre 
signed  the  firm  name  to  the  note,  after  the  partnership  had 
ceased  to  exist,  and  to  secure  the  same  gave  a  mortgage  on  two 
hundred  and  forty  acres  of  land,  which  mortgage  had  been  fore- 
closed, and  a  decree  for  the  sale  of  the  land  rendered.  The  note 
when  offered  in  evidence,  was  rejected,  and  the  appellees  then 
proceeded,  against  the  objection  of  appellant,  to  prove  the  ac- 
count for  which  the  note  and  mortgage  was  given.  The  court 
rendered  judgment  for  the  sum  of  $1,279.73  and  costs  of  suit. 
A  motion  for  a  new  trial  was  entered  and  overruled. 

It  is  now  insisted  that  the  giving  of  the  note  and  mortgage 
by  Barbre  in  settlement  of  the  account  and  the  foreclosure  of 
the  mortgage,  released  appellant  from  all  liability  for  its  pay- 
ment. It  is  a  well-settled  rule  that  the  merely  giving  a  note 
not  under  seal,  unless  received  as  a  satisfaction,  does  not  dis- 
charge an  account.  This  is  equally  true  of  a  note  given  by  one 
of  several  partners  on  the  settlement  of  a  partnership  account. 
Yet  when  the  parties  design  that  the  execution  of  the  note  shall 
be  a  satisfaction  of  the  account,  there  can  be  no  question  that 
such  is  the  effect.  When  the  note  given  is  under  seal  it 
satisfies  the  account,  and  the  creditor  must  rely  upon  the  note 
alone  for  a  recovery.  The  intention  of  the  parties  may  be 
ascertained  by  their  acts,  as  well  as  their  declarations.  After 
the  note  is  given,  to  be  able  to  recover  on  the  account  the  note 
must  be  surrendered.  The  creditor  cannot  be  permitted  to  re- 
cover on  the  account  and  still  hold  the  note  against  the  debtor. 

Story,  in  his  treatise  on  Partnership,  lays  down  the  rule, 
that  the  mere  fact  of  a  creditor  taking  additional  security  from 
a  new  firm  without  releasing  the  old  debt,  or  receiving  interest 
from  the  new  firm,  will  not  absolve  a  retiring  partner  from  his 
[*48]  original  responsibility.  The  taking  of  the  note  and 
mortgage  could  not  be  regarded  as  anything  more  than  taking 
additional  security.  The  attorney  for  appellee  testifies  that  he 
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did  not  intend  it  as  a  discharge  of  appellant.     And  as  it  was 
not  so  agreed  or  intended,  it  did  not  have  that  effect. 

It  is  likewise  urged,  that  the  court  below  erred  in  alio  wing- 
interest  on  the  account.  The  witness  who  proved  the  sale  and 
delivery  of  the  goods,  testified  that  it  was  the  custom  of  ap- 
pellees to  charge  interest  after  accounts  became  due.  But  there 
is  no  evidence  in  the  record  from  which  it  appears  that  appellee 
was  informed  of  that  custom.  In  the  case  of  Simms  v.  Clark, 
13  111.  514,  it  was  held  that  a  delay  of  payment  from  1845  to 
1848  did  not  show  a  vexatious  delay.  To  the  same  effect  is  the 
case  of  Il'dt  v.  Allen,  ib.  592,  and  Aldrich  v.  Dunham,  16  111. 
403.  These  cases  are  decisive  of  this  question,  and  the  decision 
of  the  court  below,  being  in  violation  of  the  rule  then  estab- 
lished, the  judgment  was  erroneous  to  the  extent  of  the  interest 
allowed,  and  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Illinois  Central  Railroad  Company,  Appellant, 
v.  Abner  Williams,  Appellee. 

appeal  from  perry. 

If  an  action  is  brought  against  a  railroad  company  under  the  statute,  and  the 
negligence  charged  results  from  an  omission  to  erect  a  fence,  the  declara- 
tion should  show  that  the  accident  did  not  happen  at  a  place  where  the 
company  is  not  bound  to  maintain  a  fence. 

A  town  or  village,  within  the  meaning  of  the  statute  requiring  railroad  cor- 
porations to  construct  fences,  may  exist,  although  there  is  no  plat  of  the 
same,  dedicating  streets,  etc.,  in  the  manner  pointed  out  by  the  statute  in 
that  regard. 

Williams  filed  his  declaration  in  case,  against  the  Illinois 
Central  Railroad  Company,  in  the  Perry  Circuit  Court,  to  re- 
cover damages  for  the  loss  of  a  cow,  killed  on  the  road  of  the 
company  in  July,  A.  D.  1856. 

There  were  several  counts  in  the  declaration,  substantially 
as  follows:  averring  "  that  it  was  in  consequence  of  the  neg- 
ligence of  the  defendant  in  not  keeping  the  fence  which  in- 
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closed  the  track  of  said  railroad  in  good  repair,  and  permitting 
gates  and  cattle-guards  to  remain  open,  that  said  animal  en 
[*49]  tered  upon  said  railroad  track,  and  was  killed,  whereby,' 
etc.     No  averment,  in  the  declaration,  that  the  place  where  the 
accident  occurred,  was  not  in  a  village,  etc.,  or  at  a  crossing. 

A  demurrer  to  the  declaration  was  overruled.  The  defend- 
ant then  pleaded  not  guilty,  and  some  special  pleas.  There 
was  trial  by  jury,  and  a  finding  for  the  plaintiif  below.  The 
defendant  below  prayed  this  appeal. 

An  erroneous  instruction,  given  on  the  trial,  is  set  out  in 
the  opinion  of  the  court.  The  cause  was  tried  before  Pakrish, 
Judge. 

IIaynie  &  Green,  for  Appellant. 

R.  S.  Nelson,  for  Appellee. 

Caton,  C.  J.  As  this  action  was  brought  under  the  statute, 
and  the  negligence  charged,  is  not  fencing  the  road,  the  de- 
claration is  defective  in  not  stating  that  the  place  where  the 
accident  happened  is  not  within  a  city,  town  or  village,  or  at 
a  road  crossing,  for  at  those  places  the  company  was  not  bound 
to  maintain  a  fence,  and  it  was  necessary  to  show  affirmatively, 
that  it  was  the  duty  of  the  company  to  maintain  the  fence  at 
the  particular  place,  by  negativing  all  those  provisions  of  the 
statute  exempting  it  from  fencing  in  particular  places. 

The  court  also  erred  in  its  instruction,  as  to  what  constitutes 
a  town  or  village,  under  the  statute.  The  instruction  is  this: 
twTo  constitute  a  town,  city  or  village,  there  should  be  some- 
thing more  than  simply  a  place  or  point  at  which  people  live. 
There  must  be  a  dedication  of  the  streets,  alleys,  etc.,  to  the 
public."  This  was  substantially  telling  the  jury  that  no  mat- 
ter how  many  people  lived  at  the  place,  or  what  business  was 
done  there,  it  could  not  be  a  town  or  village  unless  it  was  laid 
out  and  platted  under  our  statute.  Such  is  not  the  law.  Any 
small  assemblage  of  houses,  for  dwellings,  or  business,  or  both, 
i:i  the  country,  constitutes  a  village,  whether  they  are  situated 
upon  regularly  laid  out  streets  and  alleys,  or  not.  And  the 
proof  abundantly  shows  that  this  was  a  village.  It  was  called 
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St.  Johns.  There  was  at  this  point,  a  railroad  station,  a  mill, 
a  blacksmith  shop,  a  store,  and  a  grocery.  The  number  of 
dwellings  is  not  given,  but  the  reasonable  presumption  is,  that 
they  were  sufficient  at  least  to  accommodate  the  persons  doing 
business  in  the  village.  But  there  was  no  proof  that  there 
were  streets  and  alleys  laid  off  and  dedicated  to  the  public, 
hence  the  jury  were  bound  to  find  that  St.  Johns  was  not  a 
village,  according  to  the  instructions  of  the  court.  The  judg- 
ment is  reversed  and  the  cause  remanded,  with  leave  to  [*50] 
the  plaintiff  to  amend  his  declaration. 

Judgment  reversed. 


The  Ohio  and  Mississippi  Railroad  Company,  Ap- 
pellant, v.  Lawrence  County,  Appellee. 

APPEAL  FORM  LAWRENCE. 

A  railroad  company  cannot  appeal  to  the  Circuit  Court  from  an  assessment  of 
its  property  for  taxation  by  a  board  of  supervisors.  If  any  remedy  exists, 
it  may  be  by  certiorari. 

The  provision  of  the  constitution  granting  the  right  of  appeal,  needs  legisla- 
tive action  to  make  it  available. 

The  Ohio  and  Mississippi  Railroad  Company  filed  with  the 
clerk  of  Lawrence  county,  Illinois,  its  schedule  of  property, 
with  valuation,  for  the  year  1859. 

At  the  December  term,  1859,  of  the  board  of  supervisors  for 
that  county,  the  board,  regarding  the  valuation  of  the  company 
as  too  low,  increased,  by  more  than  double,  the  valuation,  and 
so  notified  the  company.    • 

The  company  applied  for  a  hearing  and  a  reduction,  at  a 
meeting  of  the  board  granted  for  the  purpose.  The  board  re- 
fused the  reduction  asked,  and  affirmed  the  order  increasing  the 
valuation;  whereupon  the  company  prayed  an  appeal  to  the 
Circuit  Court  of  Lawrence  county,  and  filed  bond,  which  was 
approved. 

At  the  September  term,  1860,  of  the  Circuit  Court  of  Law- 
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rence  county,  the  cause  was  tried  by  the  court  without  a  jury. 
After  hearing  evidence  as  to  value  of  property,  and  argument, 
the  court  took  the  case  under  advisement,  reserving  its  decision 
until  the  April  term,  1861,  of  the  court. 

At  the  April  term,  1861,  motion  was  made  by  counsel  for 
the  board  of  supervisors  to  dismiss  the  cause  for  want  of  juris- 
diction, and  thereupon  the  court  allowed  the  motion  and  dis- 
missed the  cause.  It  should  be  stated  that  counsel  for  the 
board  at  the  first  term  of  the  docketing  of  the  cause,  moved 
to  dismiss  for  want  of  jurisdiction;  which  motion,  after  argu- 
ment, and  time  taken  for  deliberation  by  the  court,  was  over- 
ruled, and  the  cause  set  down  for  trial. 

The  error  assigned  is,  the  dismissal  of  the  cause  for  want  ot 
jurisdiction. 

W.  Homes,  for  Appellant. 

Tanner  &  Casey,  for  Appellee. 

[*51]  Walker,  J.  This  record  presents  but  a  single  ques- 
tion. That  is,  whether  a  railroad  company  may  appeal  from  an 
assessment  of  its  property  for  taxation  by  the  board  of  super- 
visors, to  the  Circuit  Court.  The  ninth  section  of  the  revenue 
law  of  the  27th  February,  1847,  (Scates'  Comp.  1010),  gives  the 
right  of  appeal  from  an  application  to  the  Commissioners' 
Court,  for  a  reduction  of  the  valuation  on  an  assessment.  That 
section  also  requires  the  Circuit  Court  trying  the  appeal  to  hear 
the  evidence,  and  if  too  high,  make  the  proper  reduction,  which 
shall  be  certified  to  the  collector  by  the  clerk  of  that  court.  The 
thirty-fourth  section  of  the  revenue  law  of  12th  Feb.,  1853, 
(Scates'  Comp.  1040),  provides  that,  in  an  application  for  this 
purpose,  to  the  County  Court,  if  the  court  shall  hold  that  the 
property  is  not  liable  to  taxation,  it  shall  not  be  final  unless  ap- 
proved by  the  auditor.  If  he  shall,  however,  be  dissatisfied 
with  the  decision  of  the  County  Court,  he  may  give  notice  to 
the  county  clerk,  and  apply  to  this  court  for  an  order  to  set 
aside  and  vacate  the  order  of  the  County  Court.  The  thirty- 
third  section  of  the  revenue  law,  (Scates'  Comp.  1057,)  applica- 
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ble  to  counties  under  township  organization,  contains  substan- 
tially the  same  provisions. 

It  will  be  perceived  that  the  act  of  February,  1853,  gives  the 
right  to  apply  to  the  County  Court  for  a  reduction  of  the  valua- 
tion, and  for  an  abatement  on  property  not  liable  for  assessment. 
If  the  court  holds  the  property  exempt,  then  application  may 
be  made  to  the  Supreme  Court  to  vacate  the  order  of  the  County 
Court.  But  it  will  be  observed  that  there  is  no  provision  for  an 
application  to  this  or  any  other  court,  in  reference  to  an  over  val- 
uation on  an  assessment.  This  then  leaves  the  right  to  appeal  to 
the  Circuit  Court,  as  given  by  the  act  of  February,  1847,  unre- 
pealed. 

It  however  remains  to  determine  whether  an  appeal  is  allowed 
in  such  a  case  from  an  over  valuation  in  a  county  acting  under 
,'ownship  organization.  The  thirty-second  section  of  the  reve- 
nue act,  (Scates'  Comp.  1056),  in  force  in  such  counties,  pro- 
vides that  on  the  last  Saturday  in  June  the  assessor,  town  clerk 
and  supervisor,  shall  attend  at  the  office  of  the  town  clerk  for 
the  purpose  of  reviewing  the  assessment  list,  and  when  any  per- 
son objecting  thereto  shall  make  an  affidavit  that  his  property 
is  of  the  value  of  a  specified  sum,  the  assessor  shall  reduce  the 
same  to  the  sum  specified.  This  section  contains  no  provision 
for  an  appeal  from  the  decision  of  the  board,  either  to  the  board 
J  supervisors,  or  Circuit  Court.  But  if  the  board  were  to  re- 
fuse to  make  the  reduction,  we  are  inclined  to  think  that  the 
decision  could  be  reviewed  on  a  certiorari. 

When  the  legislature  conferred  the  duty  of  making  the  [*52] 
assessment  of  railroad  property,  on  the  board  of  supervisors, 
(Scates'  Comp.  1105),  they  substituted  that  body  for  the  asses- 
sor. And  when  it  required  the  board  to  give  the  road  notice 
of  any  change  they  might  make  in  the  lists  furnished,  it  was  no 
doubt  to  enable  them  to  apply  to  the  supervisors  for  a  reduc- 
tion, as  they  might  have  done  to  the  board  of  auditors,  before 
the  adoption  of  this  enactment.  When  the  law  was  changed, 
exempting  the  roads  from  returning  a  list  to  the  assessor,  and 
requiring  it  to  be  furnished  to  the  county  clerk,  as  the  basis  of 
an  assessment  by  the  board  of  Supervisors,  it  could  not  have 
been  designed  to  deprive  the  roads  of  any  right  they  previously 
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enjoyed.  And  by  substituting  the  board  of  supervisors  first  as 
the  assessor,  and  then  as  the  board  of  auditors,  the  assessment 
of  their  property  could  be  more  conveniently  and  uniformly 
made  in  the  county,  and  still  have  the  same  means  of  redress  as 
if  the  change  had  not  been  made. 

It  is  however  urged,  that  our  constitution  has,  by  the  8th  sec- 
tion, article  5,  conferred  jurisdiction  upon  the  Circuit  Courts  in 
all  cases  of  appeals  from  inferior  courts,  and  that  the  right  ex- 
ists in  this  case  by  force  of  that  provision.  As  a  general  prop- 
osition, subject,  however,  to  some  exceptions,  it  may  be  safely 
asserted,  that  the  constitution  cannot  execute  its  own  provisions, 
independent  of  legislative  enactment.  In  this  case  it  no  doubt 
not  only  authorizes  but  requires  the  General  Assembly  to  make 
all  necessary  provisions  to  carry  this  requirement  into  effect. 
If,  independent  of  legislation,  an  appeal  were  attempted,  it 
would  be  found  that  innumerable  difficulties  would  be  presented 
to  its  accomplishment.  If  this  constitutional  provision  stood 
alone,  unaided  by  legislation,  and  an  appeal  were  attempted, 
how  could  it  be  perfected?  Would  it  be  accomplished  by  sim- 
ply filing  a  transcript  of  the  record  in  the  superior  court;  or 
would  bond,  with  security  have  to  be  given?  If  so,  in  what  sum, 
with  what  conditions?  Which  court  should  impose  them? 
Within  what  time  would  it  have  to  be  prayed  and  perfected? 
And  when  in  the  appellate  court  how  would  the  trial  be  had,  on 
the  transcript  or  denovo  on  the  merits?  It  will  be  readily  per- 
ceived that  these  form  not  a  few  of  the  obstacles,  that  present 
themselves  at  the  very  threshold  of  this  question. 

From  these  considerations  it  appears  to  be  perfectly  appar- 
ent that  this  provision  of  the  constitution  cannot  be  carried 
into  effect  unaided  by  legislative  enactment.  Then  an  appeal 
in  this  case  cannot  exist  for  want  of  legislative  action.  Until 
the  legislature  by  a  late  enactment  gave  the  right,  it  did  not 
[  *53  ]  exist,  or  if  it  did,  it  was  in  so  imperfect  a  condition  that 
courts  were  unable  to  recognize  and  enforce  it. 

It  was  again  urged,  that  this  court  had  recognized  the  right. 
Upon  examination  it  will  be  found  that  where  a  new  jurisdic- 
tion has  been  conferred  upon  a  court,  from  which  under  gen- 
eral laws  a  party  might  appeal  to  a  superior  court,  that  the  leg- 
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islature  intended  also  to  confer  the  right  of  appeal.  Or  in  cases 
where  the  law  not  having  given  an  appeal,  the  question  was  not 
raised  in  this  court.  We  have  been  referred  to  no  decision,  nor 
are  we  aware  of  any,  which  holds  that  under  this  constitutional 
provision  an  appeal  may  be  prosecuted  although  unprovided  for 
by  statute.  Nor  is  the  right  of  appeal  recognized  by  the  com- 
mon law.  It  is  the  creature  of  statutory  enactment.  We  are 
therefore  of  the  opinion  that  the  appellant  could  only,  if  at  all, 
be  relieved  by  writ  of  certiorari,  and  that  the  appeal  was  im- 
properly taken,  and  the  court  below  did  right  in  dismissing  it. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Lehigh  D.  Gosney,  Appellant,  v.  Zaeda  Frost,  Ap- 
pellee. 

APPEAL  FROM  PERRY. 

The  purchaser  of  personal  property  is  not  to  presume,  by  a  vague  statement 
made,  that  the  vendor  is  a  trifling  fellow,  and  had  not  money,  in  the  opin- 
ion of  the  person  making  the  remark,  to  buy  the  property;  that  the  title  of 
the  vendor  is  defective.  A  purchaser  is  not  bound  to  take  mere  suspicions 
unsupported  by  facts,  in  his  business  affairs,  as  a  warning;  though  the 
statement  of  facts  touching  the  manner  of  the  acquisition  of  property  by 
his  vendor,  might  be  sufficient  to  put  him  on  his  guard. 

Zaeda  Frost,  the  appellee,  who  was  the  plaintiff  in  the  court 
below,  brought  his  action  of  trover  against  the  appellant,  who 
was  defendant  in  the  court  below,  for  the  recovery  of  the  value 
of  a  horse,  to  which  action  the  defendant  in  the  court  below 
filed  his  plea  of  not  guilty.  The  cause  was  tried  at  the  April 
term,  1860,  of  Perry  Circuit  Court,  by  a  jury,  Jenkins,  Judge, 
presiding.  A  verdict  was  rendered  in  favor  of  the  appellee  for 
seventy  dollars  damages;  a  motion  was  entered  by  the  appel- 
lant for  a  new  trial;  the  motion  was  overruled,  and  judgment 
was  rendered  upon  the  verdict. 

Gosney  bought  the  horse  at  auction.  Some  conversation 
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occurred  at  the  time  of  the  sale  and  afterwards,  as  to  the  own- 
ership of  the  horse;  which  was  sold  as  the  property  of  one 
David  Martin. 

[  *54  ]  James  Martin  testified,  that  appellant  told  him  that  he 
had  purchased  the  horse  at  auction,  but  had  not  then  paid  for  him, 
that  David  Martin  was  the  nephew  of  James,  and  that  the  horse 
had  been  purchased  of  appellee;  and  asked  the  advice  of  James 
Martin  as  to  what  he  (appellant)  should  do;  James  Martin  told 
him  he  had  better  keep  his  money  in  his  pocket,  that  David 
Martin  was  a  trifling  fellow,  and  had  not  money  enough  to  buy 
such  a  horse,  and  feared  that  he  (David  Martin)  had  got  the 
horse  dishonestly — that  before  appellant  paid  for  the  horse,  he 
had  better  see  Frost;  that  at  this  conversation  David  Martin 
came  up,  and  offered  to  go  with  appellant  and  see  Frost  the 
next  day,  but  could  not  go  that  day,  as  he  (David)  had  to  make 
a  payment  on  the  day  in  question,  upon  the  purchase  of  a  mill, 
for  which  purpose  he  had  sold  the  horse;  but  that  if  appellant 
on  the  next  day  should  not  desire  to  keep  the  horse,  he  (David 
Martin)  would  take  him  back;  that  his  only  object  in  selling 
the  horse  was  to  raise  money  with  which  to  pay  for  the  mill. 

There  was  much  testimony  as  to  the  value  of  the  horse.  It 
did  not  appear  by  the  evidence,  that  there  was  any  suspicion,  at 
the  time  of  the  sale,  in  regard  to  David  Martin's  title  to  the 
horse. 

K.  S.  Nelson,  for  Appellant. 

G.  W.  Wall,  for  Appellee. 

Caton,  C.  J.  Assuming,  without  determining,  that  the 
purchaser  of  personal  property  may  be  charged  with  con- 
structive notice  of  a  fraud,  by  which  his  vendor  obtained  the 
property,  whenever  there  is  sufficient  to  put  him  on  inquiry 
the  same  as  a  purchaser  of  real  estate,  we  are  satisfied  that 
the  evidence  in  this  case,  does  not  show  enough  to  charge  the 
purchaser  with  such  constructive  notice.  All  the  evidence 
there  is,  showing  anything  calculated  to  excite  the  suspicion  of 
the  purchaser,  is  in  the  testimony  of  James  Martin.  From  this 
it  appears  that  an  uncle  of  the  vendor,  some  hours  after  the 
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horse  was  purchased  and  before  the  purchase  money  was  paid, 
told  the  defendant,  that  the  vendor  had  bought  the  horse  of 
Frost,  that  he  was  a  trifling  fellow,  and  had  not  money  enough 
to  buy  such  a  horse,  and  that  he  feared  he  came  by  him  dis- 
honestly, and  advised  him  to  keep  his  money  till  he  had  seen 
Frost.  The  auctioneer  who  sold  the  horse  for  the  vendor,  says 
he  was  present  at  the  same  conversation,  and  that  subsequently, 
on  the  same  day,  the  purchaser  met  the  vendor  and  asked  him 
to  go  and  see  Frost  with  him,  to  ascertain  if  all  was  right. 
The  vendor  said  he  would  go  with  him  next  day,  but  he  had  [  *55  ] 
got  to  make  a  payment  on  a  mill  he  had  purchased  in  another 
county;  that  he  must  raise  the  money  that  day  and  make 
the  payment  or  forfeit  the  mill,  and  showed  the  contract  of 
purchase  to  that  effect.  This  explanation,  the  witness  Lord 
says,  convinced  him  that  David  Martin  had  a  good  title.  And 
it  seems  to  have  allayed  any  suspicions  which  the  statements 
of  James  Martin  had  excited  in  the  mind  of  the  purchaser, 
and  he  paid  for  the  horse.  Indeed,  without  this  explanation, 
we  do  not  think  that  the  vague  statements  of  James  Martin, 
that  David  Martin  was  a  trifling  fellow  and  he  did  not  believe 
he  had  money  enough  to  buy  such  a  horse,  imposed  the  duty 
on  Gosney  to  go  and  hunt  up  Frost,  before  paying  for  the 
horse.  A  purchaser  should  not  be  bound  to  take  the  mere 
suspicions,  unsupported  by  facts  stated,  warranting  such  sus- 
picion, and  interrupt  his  regular  business  and  run  about  the 
country  to  see  if  they  are  well  or  ill  founded.  If  James  Martin 
had  told  the  purchaser  that  David  Martin  had  acquired  the 
horse  fraudulently,  or  stated  any  facts  inconsistent  with  the 
assumption  that  he  had  obtained  him  honestly,  the  case  might 
have  been  different.  But  as  it  was,  we  think  a  reasonably 
cautious  man  might  have  completed  the  purchase  by  paying 
lor  the  horse  as  the  defendant  did. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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The  Illinois  Central  Railroad  Company,  Appellant, 
v.  John  F.  Dickerson,  Appellee. 

APPEAL  FROM  JACKSON. 

A  railroad  company  is  not  required  to  keep  a  patrol  at  night  along  the  road, 
to  see  that  the  fence  is  not  broken  down.  If  the  fence  is  sufficient,  and  all 
reasonable  diligence  is  used  to  keep  it  up,  the  company  will  not  be  guilty 
of  negligence  in  that  particular. 

This  was  an  action  commenced  by  appellee  against  appellant 
to  recover  the  value  of  three  animals,  alleged  to  have  been 
killed,  upon  the  road  of  appellant.  The  action  was  commenced 
before  a  justice  of  the  peace,  and  taken  by  appeal  to  the 
Circuit  Court  of  Jackson  county,  where  it  was  heard  before 
Jenkins,  Judge,  without  the  intervention  of  a  jury,  the  court 
finding  against  the  corporation,'  and .  rendering  a  judgment 
against  it  for  forty-eight  dollars  and  costs.  From  this  judgment 
the  corporation  appealed. 

[*56  ]  A  witness  stated  that  there  was  a  gap  in  the  fence  near 
where  the  cattle  were  killed;  that  the  company  had  fenced 
the  road,  and  kept  the  fence  up,  and  put  up  gaps,  whenever 
the  fence  was  found  down.  That  he  passed  by  the  place 
where  the  fence  was  down  on  the  evening  before  the  animals 
were  killed,  after  six  o'clock,  and  the  fence  was  all  right.  lie 
also  stated  that  the  fence  might  have  been  down,  and  he  not 
notice  it,  that  it  was  the  business  of  the  witness  to  keep  the 
fence,  but  that  he  did  not  think  it  was  down  the  evening  before 
the  cattle  were  killed. 

Another  witness  stated,  that  right  close  to  where  the  cattle 
were  killed,  he  had  noticed  before  that,  that  the  fence  was  not 
good — that  a  while  before  the  accident  he  had  observed  that 
the  fence  was  down,  both  north  and  south  of  the  place  where 
the  cattle  were  killed,  at  places  where  ties  had  been  hauled 
out — that  he  did  not  recollect  whether  he  had  seen  the  fence 
down  at  the  place  where  the  cattle  were  killed  before  or  after 
they  were  killed,  but  had  seen  the  fence  down  there. 
68 


NOVEMBER  TERM,  1861.  56 

Illinois  Central  R.  R.  Co.  v.  Dickerson. 

Haynie  &  Green,  for  Appellant. 
C.  S.  Ward,  for  Appellee. 

Caton,  C.  J.  The  appellant's  counsel  is  mistaken  in  the 
supposition  that  the  proof  does  not  show  that  the  place  where 
the  cattle  were  killed  was  not  in  a  town  or  village  or  at  a  road 
crossing.  The  proof  does  clearly  show  that  at  the  place 
where  the  accident  happened,  the  company  was  bound  to 
maintain  a  good  and  sufficient  fence. 

If  the  fact  were  clearly  established,  that  the  fence  was  up, 
the  night  before,  at  the  point  where  the  cattle  actually  got  in, 
we  think  that  would  be  a  sufficient  compliance  with  the  duty 
imposed  by  the  law,  which  is,  to  maintain  a  good  and  sufficient 
fence.  When  up,  the  proof  does  not  show  that  the  fence  at 
this  point  was  not  good  and  sufficient.  It  cannot  be  the  duty 
of  the  railroad  company  to  keep  a  patrol  all  night  the  whole 
length  of  their  road  to  see  that  the  fence  is  not  broken  down 
by  breachy  cattle,  by  evil  men,  or  by  a  whirlwind.  If  the 
company  use  al]  reasonable  diligence  to  keep  up  the  fence, 
that  is  all  the  law  requires,  and  it  is  not  guilty  of  negligence 
in  that  particular.  Although  the  proof  in  this  case  tends  to 
show,  that  the  fence  was  up  the  night  before,  it  is  by  no 
means  of  so  conclusive  a  character  as  to  require  us  to  set 
aside  the  finding  of  the  court  below,  for  that  reason.  The 
foreman  in  charge  of  the  repairs  of  the  road  at  that  point, 
whose  duty  it  was  also  to  keep  up  the  fence,  first  states  that 
he  passed  down  the  road  about  six  o'clock  the  night  be-  [  *57  ] 
fore,  and  that  the  fence  at  the  point  where  the  cattle  got  in  was 
then  up,  and  that  at  six  o'clock  the  next  morning  he  found  it 
down,  and  put  it  up.  He  afterwards  states  that  it  might  have 
been  down  the  night  before,  but  that  he  did  not  see  it  down, 
and  he  thinks  it  was  not.  This  shows  that  he  depended  on  his 
general  observation,  and  that  his  attention  was  not  directed 
to  this  particular  point;  nor  does  he  state  that  his  mind  was 
on  the  subject,  and  that  he  expressly  examined  the  fence  on 
his  way  down,  to  see  that  it  was  up.  The  witness  Penrod 
says,  that  he  had  seen  the  fence  down  at  that  point,  but  whether 
before  or  after  the  night  in  question  he  could  not  say.      But  as 
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the  witness  Burnes  says  lie  put  up  the  fence  as  soon  as  he  found 
it  down  on  the  morning  when  the  cattle  were  killed,  this  tends 
to  fix  the  time  when  Penrod  saw  it  down,  as  having  been  be- 
fore that  morning.  At  any  rate  the  evidence  tending  to  show 
that  the  fence  was  up  the  night  before,  is  not  sufficiently  con- 
clusive, to  justify  a  reversal  of  the  judgment  for  this  cause. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Anderson,  Plaintiff  in  Error,  v.  William 
White,  Defendant  in  Error. 

ERROR  TO  MARION. 

kn  agreement  to  submit  a  cause  upon  briefs,  to  be  decided  in  vacation,  order 
and  decree  to  be  entered  as  of  that  or  the  next  term,  will  be  construed  as 
a  submission  of  the  whole  controversy,  and  not  of  the  submission  of  a  mo- 
tion to  dissolve  an  injunction. 

When  parties  make  a  new  agreement,  revoking  an  old  one,  and  a  horse  is 
paid  as  a  part  of  the  consideration  on  the  new  agreement,  one  of  the  parties 
cannot  refuse  to  execute  it  because  the  other  has  not  executed  a  reconvey- 
ance of  land,  no  time  being  fixed  for  that  purpose.  A  reasonable  time  will 
be  allowed  for  performance,  and  a  tender  of  the  reconveyance  was  not  an 
indispensable  preliminary  to  the  enforcement  of  the  new  agreement.  The 
parties  must  be  restored  to  their  original  rights  before  either  can  insist  upon 
a  rescinding  of  the  new  contract. 

This  bill,  which  was  for  general  relief  and  for  an  injunction, 
states  that  "White  was  the  owner  of  lot  "No.  3,  of  block  2,  Cun- 
ningham's Addition  to  Salem,  Marion  county,  Illinois;  that  he 
sold  said  lot  to  Anderson,  on  the  11th  of  November,  1858, 
and  conveyed  it  by  warranty  deed.  States  that  the  considera- 
tion for  said  lot  was  to  be  seven  hundred  dollars,  to  be  paid  as 
[*58]  follows:  one  hundred  dollars  down,  which  was  paid  in 
cash,  and  the  balance  to  be  paid  in  equal  payments  in  one  and 
two  years,  by  two  promissory  notes,  which  were  executed  on 
the  day  of  said  sale :  one  payable  in  one  year,  for  the  sum  of 
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Iliree  hundred  dollars  with  ten  percent,  interest;    the  other  in 
two  years  for  the  same  sum  wTith  like  interest,  to  said  White. 

That  said  notes  were  secured  by  a  mortgage  on  the  lot,  exe- 
cuted on  the  day  aforesaid  and  duly  recorded.  That  one  of 
said  notes  for  the  sum  of  three  hundred  dollars,  became  due  on 
the  11th  of  November,  1859,  and  was  not  paid.  That  White 
brought  a  suit  at  law  on  said  note,  together  with  "a  book  account 
against  Anderson,  and  got  judgment  at  the  March  term  of  the 
Marion  Circuit  Court,  A.  D.  1860,  for  the  sum  of  three  hun- 
dred and  eighty- three  dollars  and  sixty-six  cents.  That  execution 
wTas  issued  on  said  judgment,  and  that  on  or  about  the  20th  of 
April,  1860,  defendant  White  entered  into  a  new  contract  with 
Anderson,  by  which  White  agreed  to  discharge  said  judgment 
and  return  said  execution  satisfied,  and  to  deliver  up  to  An- 
derson said  note,  and  cancel  said  mortgage  for  three  hun- 
dred dollars  given  by  Anderson  and  dated  11th  November, 
1860.  It  was  agreed  by  both  parties,  that  the  one  hundred 
dollars  paid  by  Anderson  to  White  at  the  time  of  sale,  should 
be  applied  by  said  White  as  rent  for  the  use  of  said  lot,  at  the 
rate  of  eight  dollars  per  month. 

That  White  then  charged  to  Anderson's  account  in  said 
White's  book,  one  hundred  dollars,  rent  for  said  lot,  and  gave 
Anderson  credit  for  that  amount  received  as  rent  for  the  lot. 
That  White  exercised  ownership  over  said  lot,  and  has  since 
tried  to  rent  it  to  other  persons.  That  it  was  further  agreed 
by  the  parties  that  Anderson  should  give  White  a  horse  worth 
one  hundred  dollars,  and  pay  the  costs  of  the  suit,  and  recon- 
vey  the  lot  to  White,  in  consideration  of  which,  White  agreed 
to  satisfy  the  execution,  and  deliver  up  the  note  and  cancel 
said  mortgage  note  then  not  due. 

That  White  accepted  said  horse,  and  ordered  the  Sheriff  in 
writing,  to  return  the  execution  satisfied. 

That  Anderson  has  paid  the  costs  of  the  suit  at  law,  and  has 
made  a  deed  to  White  for  the  lot  and  tendered  the  same  to 
White,  and  demanded  the  note,  and  well  and  truly  performed 
all  his  part  of  the  agreement. 

That  White  refused  the  deed  offered  him  by  Anderson,  and 
refused  to  deliver  said  note,  and  without  Anderson's  consent 
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lias  repudiated  the  contract  and  ordered  the  sheriff  to  levy  on 
the  goods  and  chattels  of  complainant,  which  the  sheriff  has 
clone;  that  the  property  levied  upon  is  to  be  sold  at  public  sale 
on  the  11th  day  of  August,  1860. 

[*59]  Frays  that  White  be  made  a  party  to  petition,  and, 
waiving  oath,  that  he  answer  allegations  in  petition;  that 
White,  his  attorneys,  and  agents,  and  the  sheriff  Shultz,  be  en- 
joined from  selling  said  property;  that  the  property  be  released; 
that  White  be  ordered  by  the  court  to  deliver  up  the  note  and 
mortgage  not  due,  and  to  accept  the  deed,  and  that  the  execu- 
tion be  returned  satisfied ;  that  White  be  summoned  to  appear 
at  the  August  term,  1860,  to  answer  said  petition,  and  that 
White,  and  Shultz,  and  attorney,  be  enjoined  from  all  further 
proceedings  in  said  execution;  and  prays  general  relief. 

Affidavits  for  and  against  the  injunction  were  filed. 

Admits  that  he  was  the  owner  of  the  lot  and  house  described 
in  the  bill,  and  that  he  made  a  deed  to  complainant  for  same 
on  the  11th  November,  1858,  which  was  recorded.  Admits  the 
consideration  and  mode  of  payment  as  is  set  forth  in  the  bill, 
and  that  the  notes  and  mortgage  were  made  as  set  forth  in  bin. 
Admits  that  judgment  was  had  on  first  $300  note,  and  another 
note  of  complainant  for  medical  services.  That  bill  states  truly 
when  execution  issued  on  said  judgment;  that  on  the  12th  of 
April,  1860,  defendant  and  complainant  made  a  new  contract 
by  parol.  Denies  that  by  said  new  contract  defendant  was  to 
discharge  said  judgment  and  return  said  execution  satisfied, 
and  deliver  to  complainant  said  note  and  cancel  said  mortgage 
for  $300  on  said  11th  November,  1860;  and  denies  that  it  was 
agreed  that  the  $100  paid  by  complainant  down,  should  be  ap- 
plied on  rent  at  the  rate  of  eight  dollars  per  month  for  said 
property;  and  denies  that  he  charged  complainant's  account  on 
his  books  $100,  rent  for  said  lot,  and  gave  credit  for  same  as 
received  for  said  rent;  and  denies  that  it  was  agreed  at  all  by  de- 
fendant that  complainant  should  give  defendant  one  horse  worth 
$100  or  $125,  and  pay  the  rent  of  said  lot  to  defendant,  in  con- 
sideration of  which  defendant  agreed  to  have  said  execution 
satisfied,  and  deliver  up  said  note,  and  cancel  said  mortgage,  and 
avers  that  said  contract  is  untruly  stated  in  said  bill. 
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Alleges  that  said  contract  was  thus:  That  if  said  new  con- 
tract was  complied  with  by  complainant  forthwith  and  without 
delay,  defendant  would  rescind  said  original  contract;  that  in 
consideration  that  complainant  was  in  possession  and  had  the 
use  of  said  property  from  11th  of  November,  1858,  to  12th 
April,  1860,  the  $100  paid  down  as  part  of  purchase  money  of 
said  property,  should  be  applied,  as  far  as  it  went,  to  rent  of 
said  house  at  $8  per  month  from  date  of  sale;  that  said  com- 
plainant should  be  considered  as  tenant  from  date  of  new  con- 
tract, and  should  continue  such  tenant.  That  complainant 
should  pay  the  costs  of  said  judgment  suit,  and  all  taxes  on  said 
house,  and  should  execute  a  deed  of  warranty  to  said  [*60] 
property  to  defendant;  that  complainant  should  give  defendant 
a  horse  worth  $100,  not  $125;  that  it  was  distinctly  agreed  that 
each  and  all  the  terms  of  said  contract  should  be  complied  with 
fully,  forthwith  and  without  delay,  and  that  the  first  contract 
should  remain  intact,  and  said  judgment  stand  as  a  security  till 
said  new  contract  should  be  performed  fully;  that  the  new  con- 
tract should  be  done  forthwith,  then,  and  not  before  then,  said 
defendant  was  to  satisfy  said  judgment,  return  said  execution 
satisfied,  surrender  said  note,  and  cancel  said  mortgage. 

Defendant  denies  that  he  made  the  enfow  on  his  book  account. 
That  said  credit  depended  on  the  fulfillment  of  said  contract  by 
complainant.  Denies  that  he  has  exercised  ownership  over 
said  property  since  11th  November,  1858,  or  that  he  has  offered 
said  lots  since  said  time,  for  rent.  Admits  that  other  parties 
applied  to  him  to  rent,  which  he  refused  to  act  on. 

Denies  that  he  made  a  written  order  in  the  terms  or  to  the 
effect  in  bill  alleged,  directed  to  the  sheriff  having  said  execu- 
tion in  his  hands.  But  admits  that  he  gave  a  written  order  to 
sheriff,  that  when  said  terms  stated  by  this  answer  were  com- 
plied with,  to  satisfy  said  execution,  etc. 

That  he  was  ready  forthwith  on  his  part  to  perform  his  part 
of  said  contract,  and  frequently  urged  said  complainant  to  per- 
form his  part  of  said  contract.  But  avers  that  it  was  the  es- 
sence of  the  contract  that  it  should  be  done  forthwith,  and  that 
he  never  altered  or  waived  or  extended  the  time  or  terms  of  ful- 
fillment.    Alleges  that  said  contract  was  not  performed  forth - 
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with,  or  within  a  reasonable  time,  and  is  now  unfulfilled  on 
complainant's  part. 

Denies  that  said  deed  was  ever  tendered  to  defendant  by  com- 
plainant or  any  person  for  him — and  denies  that  said  deed  was 
ever  made  at  the  time  agreed,  or  said  costs  paid.  Admits  that 
he  received  a  horse  worth  $100,  not  $125.  Denies  that  said 
costs  were  paid,  or  that  said  taxes  were  paid,  or  said  deed  made 
within  a  reasonable  time,  or  forthwith. 

That  more  than  ninety  days  elapsed  after  said  contract  was 
made,  and  that  said  contract  was  not  performed  by  complainant; 
that  he  ordered  a  new  execution  and  the  old  one  returned,  on 
the  7th  July,  1860.  That  not  until  after  new  execution  issued, 
and  ninety  days  had  elapsed,  did  complainant  pay  the  costs, 
and  have  deed  made,  if  it  was  made,  and  not  until  said  execu- 
tion was  levied,  did  the  complainant  pay  said  costs;  that  said 
deed  has  never  been  tendered  to  defendant,  nor  did  complainant 
pay  said  taxes  as  agreed. 

[  *61  ]  Submits  that  he  had  a  right  to  disregard  said  contract 
and  rely  on  his  said  judgment,  and  says  that  he  had  a  right  to 
treat  said  horse  as  a  credit  on  said  execution,  and  that  he  is 
willing  to  treat  said  horse  as  such  credit.  Denies  that  pay- 
ment of  said  costs  was  in  compliance  with  the  contract ;  and 
that  said  deed  had  not  been  made  pursuant  to  contract.  Ad- 
mits the  levy  of  said  execution  and  advertisements  for  sale,  but 
denies  the  alleged  value  of  said  property  levied  on. 

Alleges  that  Joseph  Shultz,  sheriff,  is  not  made  a  party  to 
said  bill,  though  injunction  is  prayed  as  to  him. 

That  the  injunction  is  prayed  to  continue  until  the  hearing 
of  the  case,  only;  that  complainant  has  made  no  offer  to  do 
equity,  and  is  not  entitled  to  relief.  Denies  all  fraud  and  com- 
bination; denies  each  and  all  .and  every  allegation  not  con- 
fessed, and  asks  to  be  dismissed  with  costs. 

Whereupon  the  court  made  the  following  order,  August  23, 
1860.  The  defendant,  by  Parrish  &  Bassett,  his  solicitors, 
enters  a  motion  to  dissolve  the  injunction  herein,  which  is  set 
for  Thursday  next;  also  on  the  date  aforesaid,  23rd  August, 
1860,  defendant,  by  his  attornies,  filed  certain  affidavits,  signed 
by  J.  O.  Chance,  O.  W.  Baker  and  H.  W.  Eagan. 
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Complainant  filed  his  replication  to  the  answer  of  White. 

On  the  30th  August,  1860,  the  following  order  was  made, 
to  wit  :  This  cause  is  submitted  to  the  judge  upon  briefs  to  be 
decided  at  chambers  in  vacation;  order  in  decree  may  be  en- 
tered of  this  or  next  term  as  to  the  court  may  seem  just  and 
equitable;  and  on  the  1st  September,  1860,  White,  by  his  attor- 
ney, submitted  a  brief  on  motion  to  dissolve  injunction. 

On  the  10th  November,  1860,  the  court  below  made  the  fol- 
lowing order  : 

With  a  view  that  full  justice  be  done  to  the  parties,  the  court 
doth  decree,  that  in  the  first  place  the  complainant,  within 
twenty  days,  to  wit,  by  the  10th  day  of  November,  1860,  tender 
to  defendant  a  warranty  deed,  made  by  himself  and  wife,  of  the 
lot  in  said  bill  described — Lot  3,  Block  2,  in  Cunningham's 
Addition  to  Salem,  to  defendant,  his  heirs  and  assigns.  That 
complainant,  within  twenty  days,  pay  to  defendant  the  sum  of 
$36,  the  residue  of  his  rent  of  said  premises,  up  to  the  15th  of 
April,  1860.  That  complainant,  within  said  twenty  days, 
deliver  to  said  defendant  the  possession  of  said  premises,  and 
pay  the  costs  of  these  proceedings  within  said  time ;  and  on  the 
payment  of  said  $36,  and  said  costs,  and  said  tender  of  said 
deed,  as  aforesaid,  and  on  said  surrender  of  said  premises,  it  is 
ordered  and  decreed,  that  said  defendant  do  surrender  the  note 
and  mortgage  in  bill  described,  and  that  the  judgment  therein 
be  satisfied. 

But  in  case  of  failure  of  said  complainant  to  perform  [*62] 
his  part  of  this  decree,  specifically,  within  twenty  days  from 
this  date,  to  wit,  the  10th  November,  1860,  it  is  in  that  case 
further  decreed  that  the  injunction  be  dissolved  and  forever  held 
for  nought,  and  that  White  have  leave  to  take  execution  on  his 
judgment,  and  pursue  his  remedies  in  his  note  and  mortgage 
as  if  no  other  contract  had  been  made,  provided  that  the  price 
of  the  horse  ($100)  be  credited  on  said  fi.  fa.  in  case  the  same 
sued  out  in  default  of  said  complainant  executing  said  decree. 

That  said  injunction  be  dissolved  without  costs  to  Joseph 
Shultz,  and  that  complainant  pay  the  costs  of  this  suit,  etc. 
And  leave  is  granted  to  either  party  to  appeal  or  prosecute 
writ  of  error  on  entering  into  bonds  of  $500,  to  be  approved,  etc. 
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Whereupon  "White  sued  out  this  writ  of  error,  and  says  the 
Circuit  Court  erred  in  pronouncing  a  final  decree, 

1.  Because  all  that  was  submitted  to  the  court  for  decision, 
was  a  motion  for  dissolution  of  the  injunction. 

2.  Because,  though  answer  and  replication  were  filed,  no 
testimony  was  taken,  nor  was  the  cause  set  for  hearing  at  the 
then  next  term. 

3.  Because  it  was  not  set  down  for  final  hearing  at  all,  neither 
by  consent,  nor  by  operation  of  law,  so  as  to  have  final  de- 
cree. 

4.  Because  all  the  court  could  do  in  the  cause  at  that  stage 
of  submission,  was  to  allow  or  deny  the  motion  for  dissolution 
of  the  injunction,  and  could  not  decide  the  merits  by  plenary 
decree. 

5.  Because  the  equity  of  the  bill  was  fully  denied,  and  that 
denial  in  the  answer  substantially  sustained  by  the  affidavits. 

Bassett,  Haynie  &  Smith,  for  Plaintiff  in  Error. 

Willard  &  Stoker,  for  Defendant  in  Error. 

Walker,  J.  The  first  question  presented  is,  whether  this 
cause  was  submitted  on  the  motion  to  dissolve  the  injunction, 
or  upon  its  merits.  The  order  of  submission  is  this:  "This 
cause  is  submitted  to  the  judge  upon  brief,  to  be  decided  at 
chambers  in  vacation;  order  and  decree  may  be  entered  of 
this  or  next  term  as  to  the  court  may  seem  just  and  equitable." 
What  was  submitted  ?  The  cause  and  not  the  motion  alone. 
What  was  to  be  decided?  The  cause  as  well  as  the  motion. 
The  cause  was  the  suit  in  all  its  parts,  including  the  motion 
[  *63  ]  as  well  as  all  other  questions.  The  bill  had  been  filed, 
the  answer  interposed,  and  affidavits  supporting  each,  produced, 
and  it  was  upon  this  state  of  facts  that  the  cause  was  submitted. 
And  whatever  may  have  been  the  design  of  the  parties,  the 
order  of  submission  will  not  bear  the  construction  that  the  mo- 
tion to  dissolve  the  injunction  was  alone  submitted.  There  was 
therefore  no  error  in  trying  the  case  on  the  merits. 

But  it  remains  to  determine  whether  the  court  below  erred 
in  the  decree  which  was  rendered.  When  the  agreement  was 
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made  to  rescind  the  contract,  reconvej  the  property  and  to  pay 
rent  by  the  complainant,  satisfy  the  judgment  and  cancel  the 
note,  by  defendant  below,  a  horse  was  paid  as  a  part  of  the  con- 
sideration. It  was  appropriated  on  the  rent  under  the  new 
agreement,  and  not  upon  the  price  of  the  property.  As  far  as 
it  applied  it  was  a  part  performance  of  the  new  agreement,  and 
as  no  time  seems  to  have  been  fixed  for  a  reconveyance,  each 
party  had  a  reasonable  time  within  which  to  perform  his  part  of 
the  contract.  And  to  put  the  other  in  default  he  should  have 
offered  to  perform  on  his  part.  And  then  to  have  rescinded  he 
should  have  refunded  what  had  been  received  on  the  agreement. 

In  this  case  appellant  retained  the  horse,  without  an  offer  to 
perform  or  restore  it  to  the  appellee.  He  cannot  be  permitted 
to  retain  all  of  the  benefits  resulting  from  the  contract,  and  yet 
repudiate  and  avoid  its  performance.  Unless  he  had  rescinded 
the  contract,  appellee  had  a  right  to  enforce  its  specific  perform- 
ance, and  appellant  having  failed  to  rescind,  he  must  be  held  to 
its  performance,  unless  appellee  has  been  guilty  of  laches  that 
render  it  inequitable  to  insist  upon  its  enforcement. 

It  is  however  urged  that  as  appellee  failed  to  make  a  tender 
of  the  deed,  and  is  in  default,  he  cannot  have  the  relief  sought. 
In  the  case  of  Webster  v.  French,  11  111.  254,  it  was  held  that 
a  court  of  chancery  is  not  bound  by  any  fixed  rule  in  relation 
to  the  tender  of  money,  in  bills,  for  a  specific  performance. 
That  the  court  may  order  the  money  to  be  paid  into  court  when 
the  interest  of  the  parties  may  require  it.  As  this  bill  was  for 
the  specific  performance  of  an  agreement,  no  reason  is  perceived 
why  a  tender  of  the  deed  was  essential  to  the  relief  sought, 
especially  as  the  appellant  had  failed  to  offer  to  perform  on  his 
part,  or  to  restore  the  horse  and  declare  the  contract  rescinded. 
The  evidence  seems  to  rebut  the  supposition,  that  the  appellant 
regarded  the  contract  rescinded  for  the  want  of  the  immediate 
tender  of  the  deed,  as  he  afterwards  offered  both  to  sell  and  to 
rent  the  property.  He  also  repeatedly  declared  that  it  was  [  *64  ] 
his,  and  that  the  first  contract  had  been  rescinded. 

On  this  entire  record  no  error  is  perceived,  and  the  decree 
must  be  affirmed. 

Decree  affirmed. 
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The  State  of  Illinois  v.  The  Illinois  Central  Eail- 
koad  Company. 

ORIGINAL  SUIT. 

For  purposes  of  taxation  property  should  be  assessed  at  its  present  value,  and 
not  at  its  prospective  value. 

In  assessing  the  value  of  a  railroad,  for  purposes  of  taxation,  the  inquiry- 
should  be,  what  is  the  property  worth,  to  be  used  for  the  purposes  for  which 
it  was  designed,  and  not  for  any  other  purposes  to  which  it  might  be  ap- 
plied? 

In  such  a  case,  if  the  property  is  devoted  to  the  use  for  which  it  was  designed, 
and  is  in  a  condition  to  produce  its  maximum  income,  one  very  important 
element  for  ascertaining  its  present  value,  is  the  amount  of  its  net  profits. 

This,  however,  should  not  be  the  absolute  standard  of  value.  There  should 
be  taken  in  connection  with  it,  the  inquiry,  what  would  a  prudent  man  give 
for  the  property  as  a  permanent  investment,  with  a  view  to  present  and 
future  income  ? 

All  the  facts  of  this  case  are  fully  set  out  in  the  opinion  of 
the  Court  by  Mr.  Justice  Breese. 

The  case  was  originally  commenced  in  the  Second  Grand 
Division,  but  by  consent,  was  finally  heard  and  determined  at 
Mount  Yernon  in  the  First  Grand  Division. 

J.  B.  White,  State's  Attorney,  S.  T.  Logan  and  M.  Hay,  for 
The  People. 

J.  M.  Douglas,  and  A.  Lincoln,  for  the  Railroad  Company 

Breese,  J.*  This  is  an  action  of  debt  originally  brought  in 
this  court,  against  the  defendants,  for  taxes  alleged  to  be  due  to 
the  State,  for  the  year  1857,  by  the  defendants,  and  unpaid. 

To  the  declaration,  the  defendants  have  pleaded  the  general 
issue,  payment,  and  set-off  for  over-payments,  on  which  issues 
are  made  up.  It  is  these  issues,  and  these  only,  we  are  called 
upon  to  try. 

After  the  instititution  of  this  suit,  on  the  31st  of  January, 

*Note. — This  case  was  heard  at  a  term  anterior  to  that  named  in  the 
caption. 
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1859,  it  was  agreed  between  the  parties,  that  in  order  to  com- 
ply with  the  22d  section  of  the  charter  of  the  Illinois  [  *65  ] 
Central  Railroad  Company,  (Session  Laws  1851,  page  72),  re- 
quiring them,  after  the  expiration  of  six  years  from  the  grant 
of  the  charter,  to  list  their  stock,  property  and  assets  for  the 
purpose  of  State  taxation,  the  defendants,  on  the  13th  day  of 
August,  1857,  filed  with  the  Auditor  of  State,  a  paper,  of  which 
Exhibit  A  filed  in  the  cause,  is  a  true  copy.  But  upon  this, 
the  auditor  assessed  a  tax  for  that  year,  amounting  to  the  ag- 
gregate sum  of  one  hundred  and  thirty- two  thousand  and  sixty- 
seven  and  forty-four  one-hundredths  dollars,  being  so  assessed 
at  sixty-seven  cents  on  the  one  hundred  dollars  on  the  aggre- 
gate sum  of  nineteen  million  seven  hundred  and  eleven  thou- 
sand five  hundred  and  fifty-nine,  and  fifty-nine  one  hundredths 
dollars,  and  that  for  the  non-payment  of  this  assessment,  this 
suit  is  brought.  It  was  further  agreed,  that  for  the  year  1857, 
the  defendants  paid  into  the  State  treasury,  the  sum  of  one 
hundred  and  forty -five  thousand  six  hundred  and  forty-five  and 
thirty-  two  one-hundredths  dollars,  a  portion  of  which,  namely, 
one  hundred  and  eight  thousand  and  eighteen  and  sixty-one 
one-hundredths  dollars,  was  to  apply  to  the  five  per  cent,  of 
gross  proceeds  provided  for  in  section  eighteen  of  the  charter, 
and  the  remainder,  namely,  thirty-seven  thousand  six  hundred 
and  twenty-seven  and  twenty-one  one-hundredths  dollars,  was 
to  apply  to  the  object  of  the  assessment  above  mentioned.  It 
was  then  agreed,  that  on  the  trial,  this  court  might  receive  evi- 
dence from  both  the  parties,  or  either  of  them,  as  to  the  true 
value  of  the  stock,  property  and  assets  contained  in  the  list,  at 
the  time  of  filing  it,  and  might,  if  this  court  should  be  of 
opinion  the  true  value  at  the  time  of  listing,  is  the  true  legal 
basis  for  the  assessment,  modify  the  assessment  so  as  to  con- 
form to  such  basis,  provided  that  in  this  case,  the  aggregate 
value  of  the  stock,  property  and  assets  shall  not  be  reduced  be- 
low thirteen  million  of  dollars,  and  provided  further,  that  this 
case  shall  not,  as  fixing  a  basis  of  assessment,  be  claimed  as 
a  binding  precedent  in  any  future  case,  in  or  out  of  court.  It 
was  further  agreed,  that  the  only  questions  to  be  submitted  to 
the  court  and  to  be  decided,  are, 
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First.  Whether  by  the  charter  of  said  company,  that  com- 
pany is  liable  to  pay  any  taxes  exceeding  in  amount  two  per 
cent,  on  their  gross  receipts,  and  whether  if  the  taxes  assessed 
on  their  property,  exceed  the  amount  of  the  two  per  cent,  on 
the  gross  receipts  of  the  road,  the  company  is  bound  to  pay  the 
balance  of  the  taxes. 

Second.  The  court  is  to  decide  on  evidence,  whether  the 
property  of  the  railroad  lias  been  estimated  too  high,  and  if 
[  *66  ]  too  high,  how  much  it  should  be  reduced  to  make  it 
conform  to  its  real  taxable  value,  provided  it  is  expressly  agreed 
that  the  valuation  shall  not  be  reduced  below  thirteen  million 
of  dollars;  and, 

Third.  If  the  court  decides  that  the  company  is  bound  to 
pay  taxes  if  they  exceed  two  per  cent,  of  the  gross  proceeds  of 
the  road,  then  the  court  shall  give  judgment  in  favor  of  the 
plaintiff  for  such  amount  as  the  taxes,  at  the  rate  of  sixty-seven 
cents  on  the  one  hundred  dollars,  on  the  assessed  value  as  fixed 
by  the  court,  exceed  the  two  per  cent,  aforesaid  of  the  gross  re- 
ceipts of  the  road  paid  into  the  treasury  for  that  fiscal  year. 

At  the  date  of  this  agreement,  a  bill  was  pending  before  the 
legislature  then  in  session,  for  an  act  in  relation  to  assess- 
ments of  the  Illinois  Central  Railroad  Company,  when  it  was 
stipulated  by  these  parties  on  the  18th  February,  that  in  the 
event  of  the  passage  of  that  bill,  there  should  be  no  revalu- 
ation of  the  property  of  the  company,  nor  any  appeal  from 
the  assessment  for  the  year  1857,  but  the  counsel  for  the  State 
agreed  to  remove  the  limit  of  thirteen  million  of  dollars,  and 
leave  the  valuation  as  entirely  open  to  the  court.  The  bill  re- 
ferred to  became  a  law  on  the  21st  of  February,  1859. 

Exhibit  A  is  nothing  more  than  the  list  of  the  property 
owned  by  the  company,  and  its  valuation,  as  made  by  them  and 
returned  to  the  auditor. 

The  argument  on  the  first  proposition  was  not  presented 
fully  to  the  court,  but  alluded  to  only  by  the  counsel  for  the 
State.  It  was  considered,  as  the  case  then  stood,  it  would  be 
-mnecessary  to  make  up  any  decision  upon  it.  The  case  turned 
upon  the  second  proposition,  as  to  the  valuation  of  the  property, 
and  on  that  point  it  was  agreed  that  the  evidence  heard  by  this 
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court,  at  the  last  November  term,  held  for  the  first  grand  divi- 
sion, should  be  considered  as  before  the  court  now  here.  That 
testimony  was  taken  on  an  appeal  from  the  assessment  of  the 
auditor,  as  prescribed  by  the  Act  of  1859,  (Session  Laws  of  1859, 
pages  206-7),  and  full  evidence  was  produced  and  examined, 
both  on  the  part  of  the  People,  and  on  the  part  of  the  defend- 
ants. The  most  experienced  and  intelligent  railroad  men  in 
the  West,  were  fully  examined  on  all  the  elements  of  value,  as 
subsisting  in  a  railroad  concern,  and  in  this  road  jmrticularly, 
ample  notes  of  which  we  have  preserved. 

There  being  no  conflicting  testimony  before  the  court  on  the 
question  of  value,  the  court  could  not  hesitate  in  its  judgment 
on  that  point,  but,  like  a  jury,  were  compelled  to  find  on  the 
evidence.  Accordingly,  the  court  directed  the  following  order 
to  be  entered  in  the  cause : 

"The  Illinois  Central  Railroad  Co.  j.  An  Appeal  from  ^  Ag_  { *6?  j 
The  People  op  the  State  op  Illinois.  J  cessment  of  the  Auditor. 
"  And  now  at  this  day  come  the  said  parties,  by  their  attor- 
neys, and  a  certified  copy  of  the  list  and  valuation  of  the 
stock,  property  and  assets  owned  by  said  company,  as  made  by 
the  auditor  of  public  accounts  of  the  State  of  Illinois,  having 
been  filed,  and  from  which  this  appeal  is  taken  and  prosecuted 
by  said  company;  and  the  court  proceeding  to  hear  the  evidence 
presented  by  the  State,  and  by  said  company,  as  to  said  valua- 
tion, do  find,  that  the  aggregate  value  of  the  stock,  property 
and  assets  owned  by  said  company,  to  be  listed  for  taxation,  is 
four  million  nine  hundred  and  fifty-two  thousand  dollars  and  no 
more,  and  the  clerk  of  this  court  will  certify  the  said  aggregate 
value  so  found  by  the  court,  to  the  auditor  of  public  accounts, 
in  pursuance  of  the  statute  in  such  case  made  and  provided." 

Some  of  the  witnesses  confined  their  valuation  of  the  rail- 
road to  its  present  value,  whilst  others  embraced,  in  their  tes- 
timony, its  prospective  value  also,  but  in  their  aggregates  they 
do  not  essentially  differ.  We  understood  the  witness  called  on 
the  part  of  the  State,  to  include  its  prospective  value  in  his 
estimate,  and  with  that  in  view  he  would  not  desire  to  be  one 
of  a  companv  to  take  the  road  and  operate  it,  at  five  millions. 
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It  was  urged,  on  the  argument,  by  the  counsel  for  the  State, 
that  the  prospective  value  of  the  road  should  be  taken  into 
the  estimate,  and  not  its  income.  Such  value  is  purely  specu- 
lative, it  must  be  admitted,  and  we  very  much  question,  if  it 
is  a  proper  element  in  the  present,  or  any  like  case.  The  as- 
sessment is  for  the  time  being  only,  and  the  value  of  the 
property  for  such  purpose  should  be  limited  to  that  time,  the 
more  especially,  as  in  the  efflux  of  time,  other  valuations  are 
required  to  be  made.  At  any  subsequent  assessment,  the 
proofs  adduced  may  show  a  much  higher  valuation.  The  law 
does  not  design  this  to  be  permanent  by  any  means.  The 
ninth  section  of  the  act,  under  which  the  appeal  was  taken  by 
the  company,  (Session  Laws  1859,  p.  207,)  provides,  "that  all 
the  provisions  of  this  act  shall  apply  to  the  listing,  valuations 
and  assessments  of  said  years  (1857  and  1858),  as  well  as  to  all 
future  listings,  valuations  and  assessments."  If  then,  the 
property  is  more  valuable  in  1859  or  in  1860,  than  as  now 
found,  or  in  subsequent  years,  the  taxes  will  be  assessed  ac- 
cordingly, so  that  the  injunction  of  the  constitution,  "that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his  or  her  property,"  will  be  regarded.  This  clause 
has  been  understood  to  mean,  the  value  at  the  time  of  taxa- 
[  *68  ]  tion  or  assessment.  Yalues  are  fluctuating  and  change- 
able, as  all  experience  shows.  Nor  is  it  easy,  at  any  one  period 
of  time,  to  lay  down  a  general  and  satisfactory  rate  of  certain 
application,  in  all  cases,  for  the  purpose  of  ascertaining  the 
value  of  many  kinds  of  property,  subject  to  taxation.  Where 
property  has  a  known  and  determinate  value  ascertained  by 
commerce  in  it,  as  in  most  kinds  of  personal  property,  or 
fixed  by  law  as  money,  there  can  be  no  difficulty.  But  there 
are  many  kinds  of  property,  as  to  which  the  assessor  has 
no  such  satisfactory  guide.  Such  is  peculiarly  the  case  with 
railroad  property,  and  other  similar  property,  constructed  not 
only  for  the  profit  of  the  owners,  but  for  the  accommodation 
of  the  public,  under  the  sanction  and  by  the  exercise  of  the 
sovereign  power  of  the  State.  In  such  cases,  the  inquiry  should 
be,  what  is  the  property  worth  to  be  used  for  the  purposes  for 
which  it  is  constructed,  and  not  for  any  other  purpose  to  which 
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it  might  be  applied  or  converted,  or  for  which  it  might  he 
used.      In  such  cases,  if  the  property  is  devoted  to  the   use 
for  which  it  was  designed,  and   is   in   a  condition  to  produce 
its   maximum    income,  one  very  important    element    for  as- 
certaining   its  present   value  is    discovered,    and  that   is  its 
net  profits.     When   property  is  thus  improved,  it  is  manifest 
that  it  is  more  or  less  valuable,  as  it  yields  a  greater   or  less 
profit,  in  its  product  and  economical  use.     No  prudent  pur- 
chaser of  such   property  would  neglect,  in  the  first  instance, 
to  look  at  the  income  the  property  yields,  so  that   he  might 
thereby  judge  what  profits  he  might,  in  the  future,  reasonably 
expect   from   his  investment.      To    ascertain   what  he   might 
safely  give  for  the  property,  no  doubt  he  would,  and  ought, 
prudently,  to  anticipate  the  future,  as  well  as  regard  the  past, 
and  yet,  should  he  give  more  than  the  value  as  indicated  by  the 
present  income,  such  enhanced  value  would  be  rather  specula- 
tive than  real,  depending  on  a  great  variety  of  circumstances 
and  casualties.     The  anticipation  that  in  a  given  time  in  future, 
the  property  would  yield  a  larger  income,  would  be  the  induce- 
ment to  give  more  than  its  present  actual  value.     We  are  not 
prepared  to  say,  that  an  assessor,  making  yearly  valuations  of 
property  for  taxation,  can,  or  ought  to  take  into  consideration, 
anything  more  than  the  value  of  the  property  at  the  time  Ve 
is  called  upon  to  value  it,  since,  if  it  does  increase  in  value 
in  process   of  time,  advantage  can   be  taken  of  it  in  future 
valuations,  as  they  may  be  periodically  made.     But  if  he  can, 
and  does,  look  to  the  future,  for  the  purpose  of  ascertaining 
the  present  value  of    property,  he  should  do  it  with  extreme 
caution.     In  this  country  at  least,  hope  is  so  seductive,  and  the 
future  so   bright,  and   so   full    of  promise,  there  is  the  [*69] 
greatest  danger  that  the  most  prudent  maybe  mistaken,  and  the 
most  considerate  be  misled,  and  it  is  much  safer  to  rely  upon 
practical  demonstration,  to  determine  the  present  value  of  such 
property,   rather  than,  speculatively,  enter  into   the  unknown 
future,  whose  dark  veil  it  is  not  given  to  us  to  lift,  and  look  be- 
yond.    It  is  safer  surely,  to  say,  that,  when  the  future  shall  be 
revealed,    and    practically  exhibit  an  increased    value   of  the 
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property,  then  would  be  the  proper  time  to  assess  it  at  such  in- 
creased value. 

To  illustrate  the  argument,  by  the  counsel  for  the  State,  that 
the  income  of  the  road  afforded  no  criterion  for  determining 
its  value,  it  was  said  that  an  uncultivated  tract  of  land  was 
always  worth  something,  and  often  very  valuable,  when  pro- 
ducing no  income.  This  is  very  true,  but  why?  It  is  because 
the  land  has  a  capacity  to  produce  an  income  whenever  the 
owner  shall  desire  to  cultivate  it,  and  put  it  up  to  the  top  of 
that  capacity.  It  was  in  proof  that  the  railroad  was  already  put 
to  the  extent  of  its  capacity  to  yield  income,  and  producing  the 
utmost  it  can  now  be  made  to  produce.  If  the  road  was  lying 
idle,  there  would  then  be  a  proper  comparison  between  it  and 
an  uncultivated  tract  of  land  or  farm.  If  the  farm  is  culti- 
vated to  the  extent  of  its  power  of  production,  as  the  road  is, 
the  income  of  the  farm  would  be  a  criterion  of  its  value.  It  is 
often  the  case,  that  a  farm  has  a  fanciful  value,  beyond  and 
apart  from  its  productive  capacity.  It  may  have  beautiful 
scenery,  it  may  have  grottoes  and  fountains  and  groves,  and 
well  fitted  to  be  the  abode  of  luxury  and  pride,  or  adjoin  a 
growing  city  or  town;  but  railroads  and  farms  are  not  generally 
luxuries,  or  the  offspring  or  seats  of  pride,  and  are  only  valua- 
ble from  their  power  to  produce  income.  They  are  matters  of 
mere  utility,  and  nothing  else.  When  property  is  in  a  con- 
dition to  develop  its  full  productiveness,  it  is  then  only  that 
such  productiveness  can  be  relied  upon,  as  exhibiting  its  real 
value.  If  a  railroad  has  only  one-half  the  rolling  stock  re- 
quired for  its  business,  its  productiveness  would  be  delusive? 
as  a  criterion  of  value.  In  such  a  case  the  assessor  would 
very  properly  inquire,  what  would  be  the  value  of  the  property, 
if  fully  equipped  to  do  a  maximum  business,  and  consider 
the  result  of  such  inquiry  in  determining  its  present  value. 
This  road  is  doing  its  best,  and  it  is  proved,  it  has  no  net 
income — no  profit  on  its  cost,  and  is  not  a  good  investment 
at  a  value  greater  than  that  fixed  by  its  owners,  and  proved  on 
this  trial.  In  process  of  time  it  may  produce  a  greater  income, 
when  its  value  for  taxation  will  be  fixed  proportionally  higher. 
[*70]  Under  the  law  it  must  be  valued  and  assessed  every 
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year,  and  whenever  it  shall  produce  twice  as  great  an  income 
as  it  does  at  present,  it  will  be  valued,  of  course,  twice  as  high. 
Then,  too,  may  arise  the  necessity,  if  it  ever  can  arise,  of  de- 
termining the  other  question,  whether,  in  any  event,  the  com- 
pany are  liable  to  the  State  for  anything  beyond  seven  per 
cent,  of  the  gross  earnings  of  their  road.  We  decide  now  only 
the  case  before  us,  as  made  in  the  declaration  filed  by  the  State, 
and  the  pleadings  of  the  parties.  We  do  not  wish  to  be  under- 
stood as  asserting  that  the  productiveness  of  property  when 
fully  improved,  is  an  absolute  standard  of  valuation,  but  that 
it  forms  a  very  important  element  in  ascertaining  its  actual 
value.  In  connection  with  this,  and  possibly  of  even  greater 
importance  in  forming  a  just  opinion  of  real  value,  would  be 
the  inquiry,  what  would  prudent  men  give  for  the  property,  as 
a  permanent  investment,  with  a  view  to  present  and  future  in- 
come? Roth  these  elements  were  taken  into  the  consideration 
of  the  witnesses  in  this  case,  and  weighed  with  the  court  in 
making  up  its  judgment.  It  is  admitted  by  the  auditor  that 
the  company  has  overpaid  all  that  was  due  from  it  to  the 
State,  on  the  valuation  of  their  property  as  established  by  the 
testimony.  The  company  makes  no  claim  for  the  overplus. 
The  judgment  of  the  court  is,  therefore,  in  favor  of  the  defend- 
ants, that  they  are  not  indebted  to  the  State  for  any  portion  of 
the  taxes  of  1857,  but  have  fully  paid  and  discharged  the  same. 

Judgment  for  the  Defendant. 
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OP    CASES     ARGUED     AT 


JANUARY  TERM,  1862,  AT  SPRINGFIELD. 


The  iETNA  Insurance   Company,  Plaintiff  in  Error, 
v,  William  Phelps,  Defendant  in  Error. 

ERROR  TO  MASON. 

In  an  act'onupon  an  insurance  policy;  which  contains  a  condition  that  in  the 
event  of  a  loss,  the  company  may  at  its  option  restore  the  building';  it  is 
unnecessary  to  negative  the  performance  of  this  condition,  in  the  declara- 
tion. It  is  a  condition  subsequent,  and  if  performed,  the  company  should 
allege  it  in  defense  of  the  action. 

Upon  a  default,  a  writ  of  inquiry  issues  to  have  the  damages  assessed,  which 
may  be  executed  in  court  or  be  directed  to  the  sheriff  to  execute  in  vacation. 
It  would  be  regular  for  the  sheriff  to  summon  a  jury  from  the  bystanders, 
and  have  the  damages  assessed  in  the  presence  of  the  court. 

This  was  a  suit  brought  by  Phelps,  in  the  Circuit  Court  of 
Mason  county,  against  the  JEtna  Insurance  Company,  upon  a 
fire  policy  issued  by  said  company. 

The  declaration  contains  four  special  counts.  The  first  up- 
on the  policy  according  to  its  alleged  legal  effect.  The  other 
counts  are  upon  the  policy  in  "  hose  verba." 

In  each  count  the  allegation  of  the  interest  of  Phelps  in  the 
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premises  destroyed  by  fire,  is  as  in  the  first  count,  "  said  plain- 
tiff was  interested,"  etc.,  without  otherwise  setting  forth  the 
nature  of  the  interest. 

[  *72  ]  The  breach  of  each  count  is  the  same  as  alleged  in  first 
count,  to  wit:  "  Said  defendant  has  never  paid  said  plaintiff  the 
sum  of  twenty-five  hundred,  or  any  part  thereof." 

To  each  of  the  counts  the  defendant  below  filed  a  demurrer. 
The  demurrer  to  the  first  count,  craving  oyer  of  and  setting  out 
the  policy  with  its  conditions — the  causes  of  demurrer,  that  the 
counts  do  not  sufficiently  disclose  the  interest  of  the  plaintiff 
below;  that  the  contract  or  policy  of  insurance  declared  on, 
discloses  a  contract  in  the  disjunctive,  viz.,  the  12th  condition, 
and  the  first  count  fails  to  set  out  said  condition,  and  this  and 
each  of  the  other  counts  fail  to  allege  any  breach  of  this  con- 
dition. 

The  12th  condition  of  the  policy  is  as  follows:  "Payment  of 
losses  shall  be  made  in  sixty  days  after  the  loss  shall  have  been 
ascertained  and  proved,  and  in  case  differences  shall  arise 
touching  any  loss,  it  may  be  submitted  to  the  judgment  of  ar- 
biters indifferently  chosen,  whose  award,  in  writing,  shall  be 
binding  on  the  parties.  In  case  of  any  loss  on,  or  damage  to, 
the  property  insured,  it  shall  be  optional  with  the  company  to 
replace  the  articles  lost  or  damaged  with  others  of  the  same 
kind  and  equal  goodness;  and  to  rebuild  or  repair  the  build- 
ing or  buildings  within  a  reasonable  time,  giving  notice  of 
their  intention  so  to  do  within  thirty  days  after  the  prelimi- 
nary proof  shall  have  been  received  at  the  office  of  the  com- 
pany." 

The  last  clause  of  the  policy  is,  "  And  that  this  policy  is 
made  and  accepted  in  reference  to  the  conditions  hereto  annexed, 
which  are  to  be  used  and  resorted  to,  in  order  to  explain  the 
rights  and  obligations  of  the  parties  hereto,  in  all  cases  not 
herein  otherwise  specially  provided  for." 

The  court  overruled  the  demurrer,  and  judgment  thereupon 
was  entered  for  the  amount  of  damages  assessed  by  a  jury  and 
costs.  The  regular  jury  had  all  been  discharged,  and  upon  the 
order  of  the  court,  the  sheriff  summoned  twelve  jurors,  who 
made  this  assessment. 
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The  errors  assigned,  question  the  correctness  of  the  decision 
of  the  court  below  in  overruling  the  demurrer,  and  the  right 
of  the  court  to  summon  a  jury  after  all  the  regular  panel  had 
been  discharged. 

Stuart,  Edwards  &  Brown,  for  Plaintiff  in  Error. 

James  Roberts,  for  Defendant  in  Error. 

Walker,  J.  It  is  urged,  that  the  declaration  in  this  case 
was  insufficient,  and  that  the  court  below  erred  in  overruling 
the  defendant's  demurrer.  The  policy  upon  which  suit  [*73  ] 
was  brought,  contains  this  amongst  other  provisions:  "  In  case 
of  any  loss  on,  or  damage  to,  the  property  insured,  it  shall  be 
optional  with  the  company  to  replace  the  articles  lost  or 
damaged,  with  others  of  the  same  kind  and  equal  goodness;  and 
to  rebuild  or  repair  the  building  or  buildings  within  a  reasonable 
time,  giving  notice  of  their  intention  so  to  do  within  thirty 
days  after  preliminary  proof  shall  have  been  received  at  the  of- 
fice of  the  company."  It  is  insisted,  that  the  declaration  is 
substantially  defective,  for  the  want  of  an  averment,  negativing 
this  clause.  By  the  common  law  rules  of  pleading,  in  declaring 
upon  a  bond  with  a  condition  annexed,  breaches  were  alone 
required  to  be  assigned  upon  the  bond.  If  there  had  been  a 
performance  of  the  defeasance  or  condition,  it  was  held  to  be 
matter  of  defense.  And  this  is  certainly  true  of  all  conditions 
subsequent.  1  T.  R.  640.  It  is  however  otherwise,  with  con- 
ditions precedent.  Gould,  in  his  treatise  on  Pleading,  177, 
states  the  rule  thus:  "  It  is  never  necessary,  by  the  common  law, 
for  the  plaintiff,  in  his  declaration  to  state  or  in  any  manner  to 
take  notice  of  any  condition  subsequent  annexed  to  the  right  he 
asserts.  For  the  office  of  such  condition  is  not  to  create  the 
right  on  which  the  plaintiff  founds  his  demand;  but  to  qualify 
or  defeat  it.  The  condition  therefore,  if  performed  or  complied 
with,  is  matter  of  defense,  which  it  is  for  the  defendant  to 
plead." 

In  this  case  the  defendant  in  error  became,  according  to  the 
covenants  contained  in  the  policy,  entitled  to  recover  at  the 
time  the  loss  occurred.     But  by  this  condition  the  company  had 
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the  right  to  defeat  the  recovery,  by  rebuilding  the  property 
destroyed.  If  they  performed  this  subsequent  condition,  they 
should  have  pleaded  the  performance.  This  condition  was  in- 
serted solely  for  the  benefit  of  the  company,  its  performance 
was  to  be  subsequent  to  any  loss  which  might  occur,  and  after 
notice  of  that  fact,  and  was  purely  a  matter  of  defense.  Howard 
Fire  and.  Marine  Ins.  Co.  v.  Cornick,  24  111.  455. 

It  is  also  urged  that  the  court  erred  in  impaneling  a  jury  to 
assess  the  damages,  after  the  regular  panel  had  been  discharged 
for  the  term.  At  common  law,  the  court  had  the  unquestioned 
right  to  issue  a  venire  facias ;  at  any  time  during  its  session, 
returnable  to  the  term,  whenever  the  business  of  the  court 
might  require  it.  And  we  must  suppose  if  it  was  designed  to 
constitute  this  a  regular  panel,  that  such  a  writ  was  issued.  But 
if  that  were  not  so,  still  upon  a  default,  a  writ  of  inquiry  may 
issue  to  have  the  damages  assessed,  which  may  be  executed  in 
court,  or  be  directed  to  the  sheriff  to  execute  in  vacation.  If  the 
[  *74  ]  sheriff  executed  the  writ,  by  summoning  the  jury,  and 
having  the  damages  assessed  in  the  presence  of  the  court, 
it  would  certainly  be  as  regular  as  if  done  in  vacation.  So  that 
whether  it  were  executed  before  the  court,  or  the  sheriff,  with 
a  portion  of  the  regular  panel  or  bystanders,  can  make  no  dif- 
ference. We  are  unable  to  perceive  any  error  in  this  record 
requiring  the  judgment  of  the  court  below  to  be  reversed,  and 
it  is  therefore  affirmed. 

Judgment  affirmed. 


The  Town  of  Paris,  Plaintiff  in  Error,  v.  The  People 
of  the  State  of  Illinois,  Defendants  in  Error. 

ERROR  TO  EDGAR. 

Where  an  indictment  concludes  against  the  form  of  the  statute,  etc.,  it  clearly 
indicates  a  prosecution  under  a  statute,  and  not  at  common  law. 

The  offense  of  keeping  and  maintaining  a  " calaboose,' "  by  an  incorporated 
town,  is  not  an  offense  against  the  statute,  for  which  an  indictment  will  lie. 
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This  was  a  prosecution  by  the  People  against  the  town  of 
Paris  for  keeping  and  maintaining  a  nuisance. 

An  indictment  was  found  at  the  August  special  term,  1862, 
of  the  Edgar  Circuit  Court,  containing  but  one  count,  charg- 
ing the  town  of  Paris,  described  therein  as  a  corporation,  with 
having  'kept  and  maintained  "  a  disorderly  house,  known  as  a 
calaboose,"  and  with  having  kept  and  confined  "  in  said  house, 
divers  disorderly  and  noisome  persons,  to  the  great  damage  and 
common  nuisance  of  the  said  citizens  of  the  town  of  Paris  and  the 
People  of  the  State  of  Illinois,  in  returning,  passing,  repassing, 
riding,  laboring  and  residing  near  the  said  house,  con- 
trary," etc. 

Upon  this  indictment  being  found,  a  capias  issued,  com- 
manding the  sheriff,  etc.,  "  to  take  the  body  of  the  town  of 
Paris  and  it  safely  keep,  so  that "  he  should  "  have  its  body 
before  the  judge,"  etc. 

The  sheriff  returned  this  capias,  "  executed  by  arresting 
and  taking  bail  from  Walter  Booth,  the  President  of  the  Town 
Council,"  etc. 

Afer wards,  the  defendant  below  appeared  and  moved  to 
quash  the  indictment,  which  motion  was  overruled  by  the 
court. 

A  plea  of  not  guilty  was  then  entered,  and  a  trial  had  before 
a  jury,  resulting  in  a  verdict  of  guilty. 

The  evidence  heard  on  the  trial  preserved  in  the  bill  of  [  *75  ] 
exceptions  showed  that  the  town  of  Paris  had  erected  in  the  fall 
of  1860,  on  the  back  part,  fifteen  or  twenty  feet  from  the  west 
end  of  lot  number  thirty-five  owned  by  the  town,  on  the  west 
side  of  the  public  square,  a  calaboose,  which  was  still  there; 
that  an  alley  sixteen  feet  wide  separated  the  lot  on  which  the 
calaboose  stood  from  that  on  which  Mr.  Metcalf  lived;  that  the 
calaboose  was  about  forty  feet  from  Mr.  Metcalf 's  residence, 
which  was  there  when  the  calaboose  was  built,  one  hundred 
feet  from  the  street,  eighty  feet  distant  from  J.  K.  Douglas' 
residence.  The  witnesses  referred  to  a  map,  a  copy  of  which  is 
contained  in  the  record,  to  show  the  situation  of  surrounding 
residences,  buildings,  streets  and  alleys.  They  described  the  cala- 
boose as  having  walls  of  thick  oak  plank,  ceiled  inside,  having 
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two  small  grated  windows,  one  on  the  west  and  the  other  on  the 
east  end,  and  stated  that  there  was  a  tight  plank  fence  eight  feet 
high  on  the  south  side  of  the  lot,  next  to  the  alley,  and  one  so 
high  that  a  man  standing  on  the  ground  could  not  look  over  it 
on  the  north  side.  Drunken,  disorderly  persons  had  been  con- 
fined there,  but  not  over  twelve  hours.  Some  who  were  drunk 
when  arrested  had  been  confined  there  awaiting  trial,  to  allow 
them  to  get  sober.  Witnesses  for  the  prosecution  testified,  that 
some  who  were  confined  there  made  noises  by  hallooing  and 
blackguarding,  and  used  vulgar  and  obscene  language  in  the 
day  time  and  at  night,  which  could  be  heard  in  their  houses  and 
on  the  streets;  not  so  bad  lately  as  in  the  latter  part  of  1860 
and  fore  part  of  1861.  The  town  constable  testified,  that  he  had 
kept  one  person  there  eight  hours.  The  police  magistrate,  Otis 
Brown,  testified,  that  a  good  many  offenders  had  been  confined 
there,  but  thought  that  only  three  had  been  noisy.  Hoge  was 
one  of  these.  He  was  intoxicated,  enraged  and  abusive  of 
Logan,  a  policeman.  A  majority  had  been  quiet.  The  cala- 
boose had  been  carefully  managed  and  kept  clean.  His  office 
was  on  the  same  lot,  and  he  had  been  police  magistrate  ever 
since  it  was  built. 

The  ordinances  of  the  town  of  Paris  were  read  in  evidence, 
one  of  which  provides  for  the  confinement  of  persons  in  the 
calaboose  in  certain  cases  to  await  trial. 

Thomas  C.  W.  Sale,  and  Sheridan  P.  Peed,  for  Plaintiff  in 
Error. 

J.  B.  White,  State's  Attorney,  for  the  People. 

Walker,  J.  This  indictment  concludes,  "contrary  to  the 
[*76]  form  of  the  statute  in  such  case  made  and  provided." 
This  clearly  designates  it  as  a  prosecution  under  the  statute  and 
not  at  the  common  law.  When  an  indictment  contains  this 
conclusion,  a  recovery  can  only  be  had  on  a  statutory  offense. 
And  if  no  statute  exists  creating  the  offense,  then  the  indictment 
is  vicious,  and  should  be  quashed  on  motion,  or  a  demurrer  sus- 
tained if  interposed.  Such  a  motion  was  interposed  and  over- 
ruled. Without  stopping  to  inquire  whether  the  10th  section 
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of  article  13  of  the  constitution,  prohibits  the  city  from  adopt- 
ing ordinances  for  the  imprisonment  of  persons,  or  justices  of 
the  peace  or  police  magistrates  from  committing  them  under 
such  ordinances  or  a  law  of  the  State,  we  shall  proceed  to  the 
consideration  of  the  question  whether  the  court  below  erred  in 
refusing  to  quash  the  indictment. 

In  determining  this  question,  it  will  become  necessary  to 
determine,  whether  the  indictment  describes  any  offense,  created 
by  the  statute.  It  is  urged  that  it  may  be  sustained  under  the 
127th  section  of  the  act  regulating  criminal  jurisprudence. 
That  section  prohibits  and  defines  the  punishment  of  "open 
lewdness,  or  other  notorious  act  of  public  indecency,  tending  to 
debauch  the  public  morals,"  or  the  keeping  open  a  tippling 
house  on  the  Sabbath  day  or  night,  or  maintaining  or  keeping  a 
lewd  house  or  place  for  the  practice  of  fornication,  or  keeping  a 
common  ill -governed  and  disorderly  house,  to  the  encourage- 
ment of  idleness,  gaming,  drinking,  fornication  or  other  misbe- 
havior. The  indictment  was  not  designed  to  embrace  any  of 
these  offenses,  as  it  nowhere  describes  either  of  them.  Nor  can 
we  perceive,  notwithstanding  there  was  undoubtedly  disorderly 
conduct  in  this  calaboose,  that  it  was  a  tippling  house,  lewd 
house  for  the  practice  of  fornication,  or  a  common  ill-governed 
and  disorderly  house,  to  the  encouragement  of  idleness,  gaming, 
drunkenness,  fornication,  or  other  misbehavior.  Now  the 
design  in  erecting  and  maintaining  this  building,  however 
obnoxious  and  objectionable  to  the  residents  in  the  vicinity,  was 
the  very  opposite  of  these  misdemeanors.  It  was  intended  to 
reform  by  punishment,  those  confined  in  the  building. 

Then  can  it  be  sustained  under  the  134th  section  of  the  same 
act?  That  section  prohibits  the  obstruction  or  injury  of  public 
roads,  bridges,  navigable  streams,  so  as  to  render  them 
inconvenient  or  dangerous  to  pass;  the  erection  or  establish- 
ment of  any  offensive  trade,  manufacture  or  business,  or  to 
continue  the  same  after  it  has  been  erected,  or  to  pollute  or 
obstruct  any  water-course,,  lake,  pond,  marsh  or  common 
sewer,  so  as  to  render  the  same  offensive  to  the  county,  town, 
village  or  neighborhood.  Whilst  all  these  acts  are  designated 
nuisances,  and  although  this  calaboose  may  have  been  so  [*T7] 
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managed  or  situated  as  to  be  a  nuisance,  still  it  is  in  nowise 
embraced  or  enumerated  in  this  section.  If  an  offense  at  all, 
it  was  so  by  the  common  law,  and  not  by  statute.  And  as  the 
indictment  concludes  against  the  form  of  the  statute,  and  there 
being  no  such  statutory  offense,  the  motion  to  quash,  should 
have  been  sustained.  The  judgment  of  the  court  below  is 
therefore  reversed. 

Judgment  reversed. 


Willtam  S.  Maus,  Plaintiff  in  error,  v.  The  Logans- 
port,  Peorta  and  Burlington  Railroad,  Charles 
L.  Frost,  Edward  Weston,  and  Henry  G.  Mar- 
quand,  Defendants  in  Error. 

ERROR  TO  TAZEWELL. 

In  construing-  an  amendatory  statute,  it  is  a  fixed  rule  that  the  old  law  must 
be  considered,  the  mischief  arising-  under  that  law,  and  the  remedy  for  it, 
which  the  new  law  may  be  supposed  to  provide. 

The  act  of  February  14th,  1855,  amendatory  of  the  revenue  law,  which  di- 
rects that  the  track  or  superstructure  of  a  railroad  shall  be  denominated 
"  fixed  and  stationary  personal  property,1'  was  intended  to  create  a  species 
of  personal  property  not  before  known  to  the  law.  For  non-payment,  of 
taxes  upon  this  property,  the  collector  may  levy  upon  the  rails  and  remove 
them  from  the  track,  for  the  purpose  of  selling  them. 

This  act  has  reference  only  to  the  collection  of  the  revenue,  and  does  not 
change  the  character  of  such  property  for  other  purposes. 

Section  14,  of  the  amendatory  act  of  1853,  which  provides  that  real  property 
shall  be  liable  for  taxes  on  personal  property  and  vice  versa,  has  no  appli- 
cation to  this  "fixed  and  stationaiy  personal  property;  "  such  property 
must  bear  its  own  burden  of  taxation. 

It  is  within  the  province  of  the  legislature  to  provide  that  property,  which  is 
attached  to  the  freehold,  so  as  to  become  a  part  of  it  by  the  common  law, 
may  be  regarded  as  personal  property,  for  all  purposes,  or  for  any  special 
purpose.  Of  this  character  is  the  act  of  Feb.  14th,  1855,  which  directs  that 
the  track  and  superstructure  of  a  railroad,  together  with  the  improvements 
at  stations,  shall  be  denominated  personal  property,  for  the  purposes  of 
collecting  the  revenue. 
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The  opinion  of  the  court  contains  a  full  statement  of  the 
case. 

James  Pobekts,  for  the  Plaintiff  in  Error. 

Breese,  J.     This  was  a  bill  in  chancery  filed  by  the  defend- 
ants in  error,  August  17th,  1861,  in  the  Circuit  Court  of  Taze- 
well county,  alleging  that  the  complainants  had  been  duly  in- 
corporated  by  the  legislature  of  Illinois,  and  were  the  [  *78  ] 
owners  of  the  franchise  and  reversionary  interest,  in  a  line  of 
railway  extending  from  the  eastern  boundary  line  of  the  State, 
through  the  county  of  Tazewell  and  the  city  of  Peoria,  to  the 
Mississippi  river  opposite  the  city  of  Burlington,  in  the  State 
of  Iowa;  that  said  railroad  connects  at  the  eastern  terminus 
with  a  railroad  extending  eastward  to  Logansport,  in  the  State 
of  Indiana;  that  said  railroad  is  now,  and  has  been  for  several 
years  past,  in  active  operation,  and  is  used  for  the  purpose  of 
transporting  freight,  passengers,  the  United  States  mail,  etc. ; 
that  there  is  no  other  railroad  parallel  on  the  north,  nearer  than 
the  Chicago  and  Pock  Island  Pailroad,  and  none  nearer  south 
than  the  Great  Western  Pailroad,  and  that  it  is  the  only  route 
over  and  by  which  the  United  States  mails  for  that  portion  of 
the  State  of  Illinois  can  be  carried.     That  Charles  L.  Frost, 
Edward  Weston,  and  Henry  G.  Marquand,  own  an  interest  in 
the  property  of  said  railroad,  and  have  the  actual  possession  and 
control  of  the  same,  with  all  its  revenues,  in  trust  for  the  pay- 
ment of  certain  liabilities  created  in  the  construction  of,  and 
operating  said  road;  that  William  S.  Maus,  claiming  to  be  the 
treasurer  of  Tazewell  county — a  large  amount  of  taxes  assessed 
upon  said  railroad  or  its  track,  superstructure  and  improvements, 
by  Tazewell  county  and  the  State  of  Illinois,  being  due  and 
unpaid — threatens  to  take  and  remove  from  said  road-bed,  lying 
and  being  in  said  county  of  Tazewell,  the  iron  rails  laid  and 
fixed  thereupon,  and  constituting  the  track  of  said  railway,  and 
to  sell  the  same  by  virtue  of  his  authority  as  ex  officio  collector 
of  said  county,  for  the  purpose  of  enforcing  payment  of  said 
taxes,  and  pretends  that  he  has  been  authorized  and  required  to 
adopt  said  proceeding,  by  the  board  of  supervisors  of  Tazewell 
county,  and  threatens  to  use  the  whole  power  of  the  county  to 
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carry  his  threats  into  execution  unless  the  taxes  so  claimed  by 
him  shall  be  immediately  paid;  charges  that  the  proceedings 
of  said  Maus  are  illegal,  in  violation  of,  and  without  any  au- 
thority of  law  whatever;  that  such  proceedings  would  tend  to 
the  breach  of  the  peace,  and  be  of  irreparable  injury  to  the 
railway;  that  it  would  be  a  flagrant  violation  of  the  criminal 
laws  of  the  State  under  color  of  authority;  that  damages  to  be 
recovered  at  law  would  not  compensate  for  the  threatened  in- 
jury; and  concludes  with  a  prayer  for  an  injunction  to  restrain 
the  said  Maus  from  carrying  his  threats  into  execution. 

At  the  September  term,  1861,  when  the  cause  came  on  to 
be  heard,  it  was  submitted  upon  the  following  statement  of 
facts : 

It  is  agreed,  that  the  complainant  is  a  regularly  incorpo- 
[*T9]  rated  company,  for  the  purposes  and  objects  stated  in  the 
bill.  And  that  it  has  connections,  and  runs  for  the  carriage  of 
passengers  and  freight  and  United  States  mails,  as  stated  in  the 
bill;  and  that  said  company  was  formerly  known  as  the  Eastern 
Extension  of  the  Peoria  and  Oquawka  Railroad  Company.  It 
is  further  admitted,  that  the  length  of  the  main  track  and  side 
tracks  of  said  road  in  Tazewell  county,  liable  to  taxation,  is  six- 
teen and  35-100  miles;  that  the  value  of  the  fixed  and  station- 
ary personal  property  in  said  county,  as  returned  by  said  com- 
pany, was  $70,0<>0,  for  the  year  1857,  upon  which  there  was 
legally  assessed  for  state,  county  and  special  taxes  for  that  year, 
$863.76.  For  the  year  1858  the  value  of  the  fixed  and  station- 
ary personal  property  was  $38,450,  upon  which  there  was 
assessed  for  that  year,  for  state,  county  and  special  taxes,  the 
sum  of  $439.64.  For  the  year  1859,  the  value  of  the  fixed  and 
stationary  personal  property  was  $40,875,  upon  which  there  was 
legally  assessed  for  that  year  upon  the  same,  the  sum  of  $457.- 
79;  and  that  the  value  of  the  fixed  and  stationary  personal 
property  for  the  year  1860  was  $40,875,  upon  which  there  was 
legally  assessed  for  taxes  for  that  year  the  sum  of  $396.48. 
That  no  part  of  said  taxes  was  ever  paid  by  said  company,  but 
that  there  is  now  due  for  taxes  on  said  fixed  and  stationary  per- 
sonal property,  besides  interest,  the  sum  of  $2,157.67;  that  the 
complainants  were  requested  to  pay  said  taxes,  and  that  the  de* 
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fendant,  on  the  17th  of  August,  1861,  after  notifying  the  agents 
of  said  company,  and  upon  their  refusal  to  pay,  was  proceeding 
by  warrant  in  due  form  of  law  to  collect  said  taxes;  and  that 
the  complainant  had  no  personal  property  whatever,  out  of 
which  said  taxes  could  be  collected;  and  that  Tazewell  county 
lias  adopted  township  organization;  and  that  said  defendant 
was,  at  the  time  stated,  and  still  is,  treasurer  of  said  Tazewell 
county,  and  said  defendant  was  proceeding  to  take  up  and  re- 
move the  rails  of  said  road,  that  composed  and  formed  the  track 
of  said  road,  and  which  were  affixed  with  spikes  and  chairs  to 
the  ties  imbedded  in  the  bed  of  said  railroad,  to  take  them  to  a 
convenient  place  for  the  purpose  of  sale,  when  he  was  stopped 
by  injunction  from  so  doing.  It  is  further  agreed,  that  this 
statement  shall  stand  in  lieu  of  an  answer  and  bill  of  excep- 
tions, and  that  this  cause  shall  be  submitted  to  the  Circuit 
Court  of  Tazewell  county,  upon  this  statement  of  facts,  and  that 
the  judge  of  said  court  may  render  his  decision  therein  in  term 
time,  or  vacation,  as  of  the  present  term;  and  that  either  party 
may  except  to  the  decree  rendered  by  said  judge,  without  mak- 
ing any  further  bill  of  exceptions ;  and  that  a  writ  of  error  may 
be  sued  out  of  the  Supreme  Court  for  the  Second  Grand  Divis- 
ion ;  and  that  whichever  of  said  parties  shall  be  defendant  in 
error,  will  enter  their  appearance  without  service  of  pro-  [*80] 
cess;  and  that  the  bill,  summons,  and  all  orders  and  decrees 
made  in  this  cause  by  said  Circuit  Court  of  Tazewell  county, 
and  this  agreement,  shall  be  certified  as  a  complete  record  in 
said  cause;  and  if  said  Supreme  Court  shall  be  of  opinion  that 
the  defendant  had  no  right,  under  the  laws  of  the  State  as  col- 
lector of  taxes,  where  said  railroad  company  had  no  personal 
property,  out  of  which  the  taxes  could  be  made,  to  take  and  re- 
move the  rails  of  said  road,  fixed  to  the  ties  and  bed  of  the  road, 
and  used  as  the  track  thereof,  for  the  taxes  upon  the  fixed  and 
stationary  personal  property,  said  injunction  shall  be  made  per- 
petual; otherwise  to  be  dissolved,  and  said  defendant  be  at 
liberty  to  proceed  as  aforesaid. 

It  is  further  agreed,  that  the  rolling  stock,  and  other  moveable 
property,   on  the  railroad,  belong  to  said  Frost,  Weston  and 
Marquand,  who  are  operating  the  railroad  in  the  name  of  the 
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corporators, :  nd  that  the  rolling  stock,  and  moveable  property, 
have  never  belonged  to  said  corporators. 

Whereupon  the  court  rendered  a  decree  making  the  injunction 
perpetual.  The  plaintiff  in  error  brings  the  cause  to  this  court, 
and  assigns  for  error,  this  decision  of  the  Circuit  Court. 

The  facts  agreed,  involve  an  inquiry  into  the  revenue  law  as 
applicable  to  railroads  in  this  State,  constructed  in  counties 
which  have  adopted  township  organization,  as  the  county  of 
Tazewell  had,  at  the  time  of  filing  and  hearing  this  bill  of  com- 
plaint. 

Previous  to  the  act  of  Feb.  14th,  1853,  the  terms  "real  prop- 
erty" and  "land"  were  held  to  mean  and  include,  not  only 
the  land  itself,  whether  laid  out  in  town  lots  or  otherwise,  with 
all  things  contained  within  the  land,  but  also,  all  buildings, 
structures  and  improvements,  and  other  fixtures  of  every  kind 
thereon,  and  all  rights  and  privileges  belonging,  or  in  an  any 
wise   appertaining   thereto.      The   term    "  personal   property " 
was  held  to  mean  and  include  every  tangible  thing  which  was 
the  subject  of  ownership,  whether  animate  or  inanimate,  other 
than  money,  and  forming  part  or  parcel  of  real  property,  as 
above  defined.     (Scates'  Comp.  1046,  1047,  Sec.  2,  Act  of  Feb. 
12,  1853.)     This  act  applied  to  counties  under  township  organi- 
zation.    By  section  22,  it  was  provided,  "  that  the  president, 
secretary  or  principal  accounting  officer  of  every  railroad  com- 
pany, etc.,  shall  list  for  taxation,  at  its  actual  value,  its  real  and 
personal  property,  moneys  and  credits  within   this   State,   in 
the  manner  following:     In  all  cases  returns  shall  be  made  to 
the  assessor  of  each  of  the  respective  counties  where  such  prop- 
erty may  be  situated,  together  with  a  statement  of  the  amount 
of  said  property,  which  is  situated  in  each  county,  town,  city 
[  *S  1  ]  or  ward  therein.     The  value  of  all  moveable  property  shall 
be  added  to  the  stationary  and  fixed  property,  and  real  estate, 
and  apportioned  to  such  wards,  cities  and  counties,  pro  rata, 
in  proportion  to  the  value  of  the  real  estate  and  fixed  property 
in  said  ward,  town,  city  or  county.     The  remainder  of  the  sec- 
tion authorizes  the  county  assessor  to  whom  returns  are  made, 
if  he  is  of  opinion  that  false   or  incorrect  valuations  have  been 
made,  or  that  the  property  has  not  been  listed  at  its  full  value, 
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or  has  not  been  listed  in  its  proper  location,  or  in  cases  where 
no  returns  have  been  made  to  him,  to  provide  to  have  the  same 
valued  and  assessed  in  the  same  manner  as  is  prescribed  in  the 
several  sections  of  the  same  act,  regulating  the  duties  of  county 
assessors,  in  cases  where  there  has  been  neglect  or  refusal  to 
list  property.  (lb.  1055.)  By  section  14  of  an  amendatory 
act  of  the  same  session,  it  is  provided  that  personal  property 
shall  be  liable  for  taxes  levied  on  real  property,  and  real  pro- 
perty shall  be  liable  for  taxes  levied  on  personal  property,  but 
the  tax  on  personal  property  shall  not  be  charged  against  real 
property,  except  in  cases  of  removals,  or  when  the  tax  cannot 
be  made  out  of  the  j>ersonal  property.  (lb.  1070.)  Sections 
from  fifteen  to  forty-three  inclusive,  have  reference,  chiefly,  to 
providing  for  the  sale  of  delinquent  and  forfeited  lands,  and 
their  redemption.  The  thirty-eighth  section  provides  that  every 
tract  of  land,  or  town  lot  offered  at  public  sale,  for  the  taxes 
due  thereon,  and  not  sold  for  want  of  bidders,  shall  be  declared 
to  be  forfeited  to  the  State.  The  fortieth  section  provides  for 
the  redemption  of  such  forfeited  lands. 

On  the  14th  February,  1855,  this  act  was  amended,  and  by 
the  second  section  the  return  of  the  schedule  or  list  of  taxable 
property  of  a  railroad  company  must  be  made  to  the  county 
clerk  instead  of  to  the  assessor,  and  the  clerk  is  required  to 
lay  the  list  before  the  board  of  supervisors,  at  their  meeting 
to  equalize  assessments,  and  if  a  majority  of  the  board  is  sat- 
isfied that  the  return  is  correct,  the  property  is  to  be  assessed 
accordingly — but  if  not,  the  board  can  assess  it,  etc. 

The  fourth  section  is  as  follows : 

"The  schedule  or  list  of  the  taxable  property  of  railroad 
companies  shall  set  forth  a  description  of  all  the  real  property, 
owned  or  occupied  by  the  company,  in  each  county,  town, 
and  city,  through  which  such  railroad  may  run;  and  the  ac- 
tual value  of  each  lot  or  parcel  of  land,  including  the  improve- 
ments thereon,  (excejDt  the  track  or  superstructure  of  said 
road),  shall  be  annexed  to  the  description  of  such  lot  or  parcel 
of  land.  Said  list  shall  set  forth  the  number  of  acres  taken 
for  right  of  way,  stations,  or  other  purposes,  from  each  tract 
of  land  through   which    said    road   may  run,  describing  said 
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[*82]  land,  as  near  as  practicable,  in  accordance  with  the  sur- 
veys of  the  United  States,  giving  the  width  of  the  strip,  or  parcel 
of  land,  and  its  length  through  each  tract;  also,  the  whole  num- 
ber of  acres,  and  the  aggregate  value  thereof,  in  said  county, 
town,  and  city.  All  of  the  property  mentioned  in  this  sec- 
tion shall  be  denominated  '  real  property.'  The  list  aforesaid 
shall  set  forth  the  length  of  the  main  track,  and  the  length  of 
all  side  tracks,  and  turn-outs,  in  each  county,  city,  and  town; 
through  which  the  road  may  run,  with  the  actual  value  of  the 
same,  and  the  value  of  the  improvements  at  each  of  the  sev- 
eral stations,  when  said  stations  are  not  a  part  of  city  or  town 
lots.  The  said  stations  and  track  shall  be  denominated  '  fixed 
and  stationary  personal  property.'  The  list  shall  contain  an 
inventory  of  the  rolling  stock  belonging  to  said  company,  with 
the  value  thereof;  said  rolling  stock  shall  be  denominated 
'personal  property;'  also,  a  statement  of  the  value  of  all  the 
personal  property,  owned  by  said  company,  in  each  county, 
city,  and  town.  The  length  of  the  whole  of  the  main  track 
within  this  State,  and  the  total  value  of  the  rolling  stock,  shall 
be  set  forth  in  said  list.  The  rolling  stock  shall  be  listed  and 
taxed  in  the  several  counties,  towns,  and  cities,  pro  rata,  in 
proj)ortion  as  the  length  of  the  main  track  in  such  county, 
town,  or  city,  bears  to  the  whole  length  of  the  road.  All 
other  property  shall  be  listed  and  taxed  in  the  county,  town, 
or  city,  where  the  same  is  located  or  used."  The  remainder 
of  the  section  is  directory  to  the  assessor  as  to  the  manner  in 
which  he  shall  enter  the  description  of  the  right  of  way,  or 
land  for  station  purposes,  on  his  books,  and  "  when  advertised 
by  any  sheriff  or  collector  to  be  sold  for  taxes,  or  when  so  sold, 
no  other  description  shall  be  necessary."     ( lb.  1106-7.) 

"We  have  quoted  this  section  at  length,  for  the  reason  that 
this  controversy  arises  upon  the  construction  to  be  placed 
upon  it.  It  classifies  railroad  property  somewhat  differently 
from  the  act  of  1853.  In  that  act,  railroad  property  was 
known  only  as  real  property  and  personal  prcrperty,  and  sub- 
jected to  taxes  as  such,  and  to  compulsory  payment  of  them, 
in  the  same  manner  as  property  of  natural  persons,  each  de- 
scription of  property  being  liable  for  the  taxes  assessed  upon 
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any  one  description.  In  construing  any  amendatory  act,  it  is 
a  fixed  rule  that  the  old  law  must  be  considered — the  mis- 
chiefs arising  under  that  law,  and  the  remedy  for  them  which 
the  new  law  may  be  supposed  to  provide.  We  have  seen  in 
what  manner  the  old  law  classified  such  property.  We  appre- 
hend the  evils  resulting  from  it  were  found  to  be,  that  the 
government  was  liable  to  the  loss  of  its  sustenance  by  the  ob- 
stacles thrown  in  the  way  of  the  speedy  collection  of  the 
taxes,  by  the  very  law  itself  there  being  no  other  mode  [*83] 
provided  than  by  the  sale  of  their  real  property,  in  default  of 
personal  property,  with  a  redemption  of  two  years  allowed 
after  the  sale,  or,  in  case  of  no  sale,  a  forfeiture  to  the  State, 
then  by  earring  it,  from  year  to  year,  on  the  assessor's  books, 
as  forfeited  land,  to  be  again  sold  as  such  for  the  taxes  assessed. 
It  is  a  part  of  the  public  history  of  this  State,  that  purchasers 
could  not  be  found  to  buy  for  taxes  such  property,  who  were 
willing  to  take  the  risk  of  the  legality  of  the  sales,  and  other 
risks,  the  consequence  of  which  was,  a  forfeiture  to  the  State; 
and  the  counties,  through  which  the  roads  ran,  were  deprived 
of  their  annual  taxes  due  them  from  such  property.  The  ob- 
ject of  the  amendatory  law  was,  as  we  conceive,  to  provide 
some  remedy  for  this,  which  they  have  done  by  giving  a  de- 
scription other  than  "  real  property,"  and  other  attributes,  to 
a  portion  of  such  property,  thereby  rendering  it  susceptible  of 
immediate  transfer  and  delivery,  on  a  sale  of  it  for  the  taxes 
assessed  upon  it. 

The  complainants  contend,  that  the  only  object  of  the  legis- 
lature in  so  classifying  railroad  property,  was  for  the  purpose 
of  valuation,  with  a  view  to  increase  the  aggregate  of  the 
revenue.  We  do  not  precisely  understand,  how  the  aggre- 
gate of  revenue  can  be  increased  by  classifying  this  kind  of 
property.  It  is  very  evident  the  statute,  in  the  valuation,  re- 
quires the  road  bed  to  be  separated  from  the  track  and  super- 
structure placed  upon  it,  and  to  be  valued  separately.  Now 
is  it  possible  they  could  produce  more  revenue,  by  being 
valued  separately,  than  if  valued  together?  Suppose  the  value 
of  the  road  bed  be,  ten  thousand  dollars  per  mile,  and  the  value 
of  the  superstructure,  six  thousand  dollars  per  mile,  do  these 
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two  sums  produce  more  revenue  than  would  be  produced  by 
a  valuation  of  the  road  bed  and  superstructure,  jointly,  at  six- 
teen thousand  dollars  per  mile?  As  in  the  case  of  improved 
property  owned  by  individuals,  by  separating  the  house  from 
the  lot,  the  State  would  derive  no  more  revenue  from  them 
separately,  than  it  would  from  them  together.  The  valuation  in 
each  respect,  controlling  the  amount  of  the  revenue  to  be  de- 
rived from  the  property.  If  such  was  the  only  design  of  this 
amendatory  act,  it  need  not  have  been  passed,  as  it  is  no  im- 
provement whatever  on  the  old  law.  It  is  quite  manifest,  we 
think,  that  the  legislature  had  something  more  in  view,  in  thus 
classifying  railroad  property,  and  in  denominating  a  portion 
of  its  fixtures,  placed  by  artificial  means  upon  the  land  owned 
by  it,  "  personal  property,"  than  mere  facility  in  its  valuation. 
The  road  bed  and  right  of  way  is  denominated  "  real  pro- 
perty." For  delinquency  in  paying  the  taxes  assessed  upon 
[*84r]  them,  they  can  be  sold,  and  redeemed  in  two  years  after 
the  sale.  The  main  track,  the  side  tracks,  the  turn-outs,  and 
the  buildings  of  the  several  stations,  are  to  be  scheduled  sepa- 
rately, and  denominated  "  fixed  and  stationary  personal  pro- 
perty." The  rolling  stock  shall  be  denominated  "personal 
property." 

Here  is,  evidently,  a  design  on  the  part  of  the  legislature 
to  create  a  species  of  personal  property,  not  before  known  to 
the  law,  and  with  the  purpose,  as  we  think,  of  subjecting  it, 
in  certain  contingencies,  to  a  separation  from  the  soil  on  which 
it  may  be  fixed.  If  not,  why  call  it  personal  property,  at  all? 
If,  though  "  fixed  and  stationary,"  it  was  never  to  be,  under 
any  circumstances,  subject  to  removal,  and  to  all  intents,  and 
for  every  purpose,  of  the  same  nature  and  character  as  land 
itself,  why  not  call  it  real  estate?  What  is  gained  by  desig- 
nating it  as  personal  property,  when  it  shall  never,  under  any 
circumstances,  or  for  any  purpose,  public  or  otherwise,  possess 
any  of  the  attributes  of  such  property?  We  are  at  a  loss  to 
discover  any  good  reason  for  the  distinction,  unless  it  be,  in 
view  of  the  loss  of  revenue  to  the  State  and  counties,  by  the 
neglect  of  such  companies  to  pay  the  taxes  assessed  on  such 
property,  that  the  legislature  has  endowed  it  with  the  attri- 
102 


JANUARY   TERM,  1862.  84 

Maus  v.  Logansport,  Peoria  and  Burlington  R.  R.  et  al. 

butes  of  personal  property,  so  that  it  might  be  removed  and 
sold  for  the  taxes,  an  attempt  to  do  which,  would  bring  delin- 
quent or  reluctant  companies  to  a  performance  of  their  obliga- 
tions to  the  State.  To  make  the  road  bed,  on  which  the 
superstructure  is  placed,  personal  property,  would  have  been, 
for  this  purpose,  of  no  practical  benefit,  as  it  could  not  be 
removed,  and  though  sold  for  the  taxes,  the  company  would 
continue  in  its  enjoyment.  Not  so  with  the  main  and  side 
tracks,  turn-outs,  and  improvements  at  the  several  stations. 
They  are  placed  there  by  artificial  means,  and  easily  removed. 
It  is  true,  they  are  stationary  and  fixed,  but  surely  it  will  not 
be  contended,  that  although  fixtures  of  a  certain  kind,  which,, 
by  the  common  law,  are  deemed  a  part  of  the  freehold  and 
cannot  be  removed,  that  the  legislature  may  not  destroy  this 
character,  and  make  them  personal  property  liable  to  be  sold 
for  taxes,  or  upon  execution  to  pay  a  private  debt.  It  is  a 
question  of  expediency,  and  of  policy  only,  whether  the  dwel- 
ling-house shall  not,  for  purposes  of  taxation,  be  deemed  per- 
sonal property,  to  be  severed  from  the  land  if  the  taxes 
assessed  upon  the  house  are  not  duly  paid,  and  the  house  ex- 
posed to  sale  on  that  account. 

It  cannot  be  denied,  that  this  "  fixed  and  stationary  personal 
property,"  is  liable  for  the  taxes  assessed  upon  it — the  defend- 
ants do  not  deny  that — it  follows  then,  like  all  other  property, 
it  is  liable  to  be  sold  for  the  assessments.  The  defendants, 
however,  insist,  that  for  the  taxes  assessed  on  this  property  [  *85  ] 
and  unpaid,  the  land  is  liable,  and  that  this  property  is  liable  for 
the  tax  assessed  upon  the  land — that  there  is  a  mutual  liability 
under  section  fourteen  already  quoted.  That  section  does  not 
so  provide,  as  we  understand  it.  The  provision  is,  that  per- 
sonal property  of  the  kind  and  nature  denominated  in  that  act4 
shall  be  liable  for  the  taxes  on  real  estate,  and  vice  versa,  but  it 
nowhere  provides  that  land  or  personal  property  shall  be  sub- 
ject to  the  taxes  assessed  upon  "  fixed  and  stationary  personal 
property,"  that  new  description  of  personal  property,  so  by  the 
act  created.  This  kind  of  property  stands  by  itself,  isolated 
from  real  and  from  personal  property,  and  is  made,  by  the  law, 
to  bear  its  own  burdens,  and  if  it  cannot  be  sold  and  removed, 
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as  the  defendants  contend  it  cannot  be,  then  the  new  law  is  of 
less  avail  than  the  old  law,  for  under  the  old  law  the  real 
property  could  be  sold  to  pay  the  taxes  assessed  on  the  personal 
property  in  certain  cases.  Under  the  new  law  this  kind  of  per- 
sonal property  is  not  so  liable,  and  no  taxes  assessed  upon  it 
can  be  collected,  unless  authority  is  conceded  to  the  collector  to 
take  it  and  sell  it.  This  property  is  a  new  species  of  property, 
created  by  the  legislature,  made  distinct  from  all  other  property, 
and  assessed  and  valued  as  such,  and  as  the  lands  and  personal 
property  are  not  made  liable  for  the  taxes  assessed  upon  this 
kind  of  property,  as  they  clearly  are  not,  it  must  follow,  that 
this  new  description  of  property  must  be  liable  for  the  assess- 
ments upon  it,  to  be  collected,  on  default,  by  a  sale  of  the 
property.  Surely,  the  legislature  did  intend,  that  this  new  des- 
cription of  property  should  be  liable  to  taxation,  and  to  be  sold, 
if  the  taxes  were  not  duly  paid,  else  how  could  it  be  subjected 
to  this  burden? 

It  seems  to  follow,  as  a  necessary  consequence  from  these 
premises,  that  the  sheriff  or  collector,  to  put  the  property  in  a 
position  to  be  sold,  may  sever  the  superstructure  from  the 
freehold,  and  take  it  into  his  possession  precisely  the  same  as 
he  could  any  other  fixtures  which  the  legislature  may  have 
declared  to  be  personal  property,  and  subject  to  removal.  In 
taking  personal  property  for  taxes,  the  collector,  in  all  cases, 
has  the  right  to  remove  the  property.  His  right  to  do  so,  can- 
not be  questioned,  and  it  is  no  argument  against  it,  that  he 
may  exercise  it  in  a  riotous  manner,  or  at  an  improper  hour. 
ISTor  as  to  the  quantity  of  such  personal  property  to  be  removed 
to  satisfy  the  taxes,  can  the  collector  be  restricted,  unless  his  act, 
in  this  regard,  should  be  oppressive,  and  wanton,  and  done  with 
a  design  unnecessarily  to  vex  and  harrass  the  delinquent. 

That  the  State  should  have  this  power,  vast  and  destruc- 
[*86  ]  tive  as  it  may  be  to  some  great  interests  of  the  country 
when  exercised,  there  seems  great  propriety.  In  considering 
s  \ch  questions  as  have  arisen  in  this  case,  we  must  bear  in 
mind  the  maxim,  that  the  government  must  not  be  deprived  of 
the  aliment  indispensable  to  its  life — that  it  must  be  sustained 
at  all  hazards,  regardless  of  the  individual  suffering  which  may 
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be  produced,  the  derangement  of  the  business  affairs  of  the 
community,  or  the  crippling  of  corporate  powers,  for  whatever 
purposes  they  may  have  been  granted.  All  must  yield  to  the 
inexorable  demands  of  the  government.  Taxation,  in  some 
form,  must  exist  in  every  civilized  community,  and  must  be 
enforced  upon  property,  if  not  paid  in  money.  It  is  a  public 
burden,  which  all  persons  and  corporations  should  be  willing  to 
bear,  since  all  receive  a  just  compensation  in  the  benefits  con- 
ferred by  the  government.  Nay,  it  is  a  duty  which  all  should 
be  prompt  to  perform.  Taxation  is  the  breath  of  its  life — if 
that  be  stopped,  anarchy,  ruin  and  death,  would  be  the  in- 
evitable catastrophe.  As  was  said  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Priestman  v.  The  United  States, 
4  Dallas,  28,  "  Public  policy,  national  purposes,  and  the  regular 
operations  of  government,  require  that  the  revenue  system 
should  be  faithfully  observed  and  strictly  executed." 

We  know  of  no  principle  that  will  exonerate  an  individual 
from  the  prompt  payment  of  his  taxes,  if  he  has  property  out 
of  which  they  can  be  made,  nor  of  any  applicable  to  railroad 
corporations,  however  conducive  they  are  admitted  to  be,  to 
the  development  of  the  resources  of  a  State,  or  however  neces- 
sary to  the  transaction  of  its  widely  extended  business.  Nor 
is  it  an  argument  in  favor  of  relieving  the  company  from  the 
taxes  imposed  upon  their  property,  that  they  have  become  em- 
barrassed for  its  construction  and  equipment,  incurring  there- 
for, heavy  debts.  It  is  no  fault  of  the  State,  that  it  has  become 
embarrassed,  and  contracted  debts  beyond  its  ability  to  pay 
but  it  is  the  just  claim  of  the  State,  that  the  dues  of  the  com- 
pany to  it,  shall  be  first  paid,  in  preference  to  all  other  claims 
upon  it. 

The  conduct  of  this  road  furnishes  a  strong  argument,  in 
favor  of  the  view  of  the  case  we  have  presented.  Keeping  in 
view  the  principle,  that  taxes  must  be  paid  before  all  other 
obligations,  this  record  shows,  this  road  has  not  paid  one 
dollar  of  taxes  assessed  upon  its  fixed  and  stationary  personal 
property  for  the  last  four  years,  having  been  delinquent  for 
the  years  1857,  1858,  1859  and  1860,  until  the  amount  due 
the   county   of  Tazewell,  has  reached   the   very   considerable 
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[*87]  sum  of  two  thousand  one  hundred  and  fifty-seven  and 
sixty-seven  one-hundred ths  dollars,  exclusive  of  interest.  This 
preferred  and  paramount  claim  of  the  public  has  been  postponed, 
year  after  year,  by  the  company,  and  they  now  contend,  when 
the  attempt  to  collect  it  is  made  in  good  earnest,  that  the  mode 
adopted  is  illegal — that  great  public  interests  will  be  destroyed 
— and  a  wanton  sacrifice  of  property  inevitable. 

The  legality  of  the  mode  proposed  to  be  adopted  by  the  col- 
lector, we  do  not  question.  He  can  take  these  rails  from  their 
bed  and  sell  them,  in  the  same  manner  as  he  could  take  a  horse 
from  the  stable  of  an  individual  owner,  for  the  payment  of 
taxes,  and  if  the  property  be  sacrificed,  if  great  public  interests 
be  injured,  we  have  only  to  say,  all  these  considerations  must 
yield  to  the  paramount  claim  of  the  State  to  be  sustained  in  its 
existence — a  claim  so  great  and  overriding,  as  to  dwarf  all 
others,  which  may  be  set  off  against  it.  It  is  a  good  law,  and 
should  be  strictly  enforced,  doing  as  little  injury  as  possible  in 
the  execution  of  its  provisions. 

We  think  it  may  be  said,  with  truth,  that  the  railroad  com- 
panies of  this  State  have  discharged  their  taxes  with  commenda- 
ble promptitude,  and  performed  their  obligations  in  a  manner, 
generally,  satisfactory.  This  road  is  the  only  one,  so  far  as  we 
are  informed,  which  has  manifested  a  disposition  to  postpone 
the  just  claims  of  the  State,  to  those  of  other  creditors,  and  to 
evade  its  responsibility  to  the  power  which  protects  it  in  the 
enjoyment  of  its  franchise.  We  are  slow  to  believe  that  other 
railroad  companies,  operating  in  this  State,  desire  such  a  con- 
struction should  be  placed  on  the  revenue  law  as  the  appellees 
contend  for,  by  which  they  may  avoid  the  payment  of  their 
taxes,  and,  to  that  extent,  assume  an  attitude  of  hostility  to  the 
government. 

The  views  here  expressed  are  not  intended  to  apply  to  a 
levy  and  sale,  by  execution,  of  this  species  of  property,  or  to 
retract,  or  qualify,  in  the  slightest  degree,  former  decisions  of 
this  court,  on  that  question.  This  species  of  property  is  made 
personalty,  to  a  limited  extent  and  for  revenue  purposes  only, 
and  the  attributes  of  personal  property  only  attach  to  it  for 
such  purposes.  The  General  Assembly,  in  regulating  the 
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liability  of  property  to  taxation,  sought  to  prescribe  the  mode 
in  which  it  was  to  be  subjected  to  that  burden,  and  were  not 
seeking  to  change,  wholly,  its  incidents.  Was  such  a  provis- 
ion found  in  the  act  regulating  sales  on  execution,  or  in  the 
law  regulating  chattel  mortgages,  or  had  the  legislature  de- 
clared, in  those  statutes,  this  description  of  fixtures  to  be 
"  fixed  and  stationary  personal  property,"  then  it  would 
assume  the  attributes  of  personalty,  for  these  several  pur-  [*88] 
poses.  No  such  design  has  been  indicated,  except  in  this  reve- 
nue law,  and  for  purposes  of  revenue,  and  since  no  other  proper- 
ty, real  or  personal,  is  made  liable  to  the  burden  imposed  upon 
this  species,  we  are  forced  to  conclude,  the  legislature  designed 
that,  on  delinquency,  it  should  be  subject  to  sale  and  removal. 

The  decree  of  the  Circuit  Court  is  reversed,  and  a  decree 
here,  that  the  injunction  be  dissolved  and  the  bill  dismissed. 

Decree  reversed. 

Caton,  C.  J.  I  do  not  understand  that  it  was  the  intention 
of  the  legislature  that,  in  any  event,  the  rails  should  be  sev- 
ered from  the  track,  and  the  public  deprived  of  its  use,  which 
was  the  great  object  in  view  in  granting  the  franchise.  This 
the  law  would  not  allow  either  creditor  or  owner  to  do.  While 
it  is  made  personal  property  for  the  convenience  of  assessment, 
it  is  fixed  and  stationary  for  the  purpose  of  securing  its  perma- 
nent location,  that  it  may  subserve  the  public  good.  It  seems 
to  me  that  the  entire  track  should  be  sold  to  pay  the  tax,  rather 
than  destroy  it  by  tearing  up  the  rails. 


Samuel  C.  Gibson,  Plaintiff  in  Error,  v.  John  E.  Eoll, 
Defendant  in  Error. 

ERROR  TO  SANGAMON. 

Infants  are  bound  by  proceeding's  by  an  administrator  to  sell  real  estate,  al- 
though they  are  not  nominally  made  parties  to  the  proceeding.  The  case 
Ex  parte  Stunns,  25th  Illinois  R.  390,  overruled  in  part. 
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If  the  proceeding's  of  a  guardian  to  sell  the  estates  of  infants  have  not  been 
regular  and  in  conformity  to  law,  they  must  have  an  opportunity  to  correct 
the  errors.  But  such  proceedings  are  not  adverse  to  the  interests  of  the  in- 
fant, and  if  they  have  been  regular,  the  infant  will  be  bound  by  them.  The 
case  of  Mason  v.  Wait,  4  Scam.  127,  examined. 

A  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  decedent,  is  ad- 
verse to  the  infants,  and  he  must  follow  the  statute  in  his  petition,  and  give 
proper  notice;  if  he  does  this,  the  sale  will  be  good.  The  court  is  to  pass 
upon  the  sufficiency  of  the  statements  in  the  notice,  which  calls  upon  par- 
ties to  object  to  the  proceedings. 

Plaintiff  filed  his  declaration  in  ejectment,  against  Henry 
R.  Richardson,  for  the  recovery  of  the  undivided  half  of  the 
east  twenty  feet  of  lot  No.  7,  in  block  No.  10,  in  the  city  of 
Springfield. 

The  defendant  plead  the  general  issue,  and  Roll  was  substi- 
[  "*89  ]  tuted  in  his  stead,  and  possession  of  premises  was  by  him 
admitted.  It  is  also  admitted  that  Benjamin  F.  Jewett  died 
intestate,  on  or  about  the  20th  day  of  December,  1848,  seized 
in  fee  simple  of  the  premises,  and  that  defendant  has  chain  of 
title,  perfect  and  complete,  from  the  heirs  of  said  Jewett,  to  the 
premises. 

Plaintiff  offered  in  evidence  a  transcript  of  the  record  of  the 
County  Court  of  Tazewell  county,  of  the  proceedings  of  said 
court,  in  the  matter  of  William  S.  Maus,  administrator  of 
Benjamin  F.  Jewett,  dating  from  the  9th  day  of  September, 
1856,  and  setting  forth  the  petition  of  said  administrator  for 
sale  of  real  estate  of  said  Jewett,  including  the  premises,  the 
order  of  sale,  and  report  of  sale  of  premises,  and  approval  of 
sale  by  the  court. 

Plaintiff  also  offered  in  evidence  a  deed  from  said  adminis- 
trator to  John  D.  Bail,  conveying  premises;  also  a  deed  from 
said  Bail  to  Ninian  E.  Primm,  and  plaintiff,  for  said  premises. 
Defendant  objecting  to  said  evidence,  his  objections  were  sus- 
tained, and  plaintiff  excepted. 

The  defendant  offered  in  evidence  a  transcript  of  the  record 
of  the  proceedings  of  the  County  Court  of  Tazewell  county,  in 
the  matter  of  William  S.  Maus,  administrator  of  Benjamin  F. 
Jewett,  showing  a  notice  in  words  and  figures  following: 
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"  ADMINISTRATOR'S  NOTICE. 

11  Notice  is  hereby  given,  that  I  will  make  application  to  the  County  Court 
of  Tazewell  county,  on  the  3rd  day  of  September  next,  for  a  decree  to  sell  all 
or  so  much  of  the  real  estate  of  Benjamin  F.  Jewett,  deceased,  late  of  Taze- 
well county,  as  will  be  sufficient  to  pay  the  debts  of  said  estate.  All  persons 
interested  are  requested  to  appear  and  show  cause,  if  any  they  have,  why  such 
decree  should  not  be  granted.  WM.  S.  MAUS, 

"  Pekin,  July  24,  1856.  Adm'r  of  Benjamin  F.  Jewett,  dec'd." 

Accompanied  by  the  following  certificate: 

11  We,  Young  &  Underwood,  printers  and  publishers  of  the  '  Weekly  Plain- 
dealer  ^  do  hereby  certify  that  the  annexed  advertisement  was  published  in  the 
'  Weekly  Plahidealer '  for  six  weeks  successively — the  first  publication  being 
on  the  24th  day  of  July,  1856,  and  the  last  publication  on  the  4th  day  of  Sep- 
tember, A.  D.  1856.     YOUNG  &  UNDERWOOD,  Publishers  and  Printers. '  \ 

It  is  admitted  that  said  notice  was  the  only  one  given  and 
published  previous  to  said  sale,  under  the  order  of  sale,  in  the 
record,  offered  as  evidence  by  plaintiff.  The  plaintiff  objected 
to  said  notice  as  evidence.  The  court  overruled  said  objection, 
and  plaintiff  excepted. 

Verdict  and  judgment  for  defendant. 

E.  B.  Herndon,  for  Plaintiff  in  Error.  [*90  ] 

W.  H.  Herndon,  and  E.  L.  Gross,  for  Defendant  in  Error. 

Caton,  C.  J*  The  plain  question  is  now  presented,  whether 
in  proceedings  by  an  administrator  to  sell  the  real  estate  of  his 
intestate,  it  is  necessary  to  make  the  heirs  formal  parties  de- 
fendants in  the  petition,  and  to  name  them  as  such  defendants 
in  the  notice.  In  Ex  parte  Sturms,  25  111.  390,  which  was  a 
proceeding  by  a  guardian  to  sell  the  lands  of  his  wards,  we 
dismissed  the  writ  of  error  brought  by  the  infants  to  reverse  the 
order  of  sale,  because  the  infants  had  not  been  made  parties, 
from  which  it  would  seem  to  follow  that  they  were  not  bound 
by  the  proceeding.  If  this  consequence  follows  that  decision, 
then  we  are  satisfied  that  it  was  unadvisedly  made  and  ought 
not  to  be  adhered  to.     This  whole  subject  of  the  sale  of  the 

*  Note.  —  See  the  case  of  Smith  v.  Race,  in  this  volume. 
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property  of  wards,  by  their  guardians,  in  pursuance  of  laws 
authorizing  proceedings  for  such  sales  is  examined  in  Mason  v. 
Wait,  4  Scam.  127,  and  we  think  it  is  there  satisfactorily  shown, 
that  infants  are  bound,  although  not  nominally  made  parties  to 
the  proceeding.  Why  then,  when  they  attain  their  majority, 
may  they  not  bring  their  writ  of  error  to  reverse  the  order  for 
the  sale,  for  errors  and  irregularities  in  the  proceeding?  The 
reasoning  in  this  last  case  might  answer  this  inquiry,  for  it  is 
there  said,  that  it  is  not  a  proceeding  adverse  to  the  heir,  but  is 
a  proceeding  by  his  guardian  for  his  benefit,  and  should  be 
treated  as  if  the  proceeding  were  by  the  heir  himself.  Now  if 
this  is  so  to  its  full  extent,  he  should  never  afterwards  be  allowed 
to  complain,  that  in  his  own  proceeding  there  is  error.  But  the 
reasoning  in  that  case  upon  this  point,  should  only  be  applied, 
where,  as  in  that  case,  the  proceeding  is  regular  and  in  con- 
formity to  law,  and  only  to  that  extent  should  the  act  of  the 
guardian  be  considered  the  act  of  the  ward,  and  whatever  the 
guardian  does  in  such  a  proceeding,  which  is  not  in  conformity 
to  law,  is  adverse  to  the  infant,  and  he  must  have  an  opportunity 
of  correcting  that  error  in  proper  time. 

These,  it  may  be  repeated,  were  cases  of  sales  by  guardians 
ostensibly,  at  least,  for  the  benefit  of  their  wards.  The  case 
before  us  is  a  sale  of  an  administrator  of  the  estate,  descended 
to  the  heirs,  and  not  for  their  benefit,  but  to  enable  him  to  ])ay 
the  debts  of  the  ancestor.  As  to  the  heirs  it  is  essentially 
hostile  in  every  respect,  hence  it  is  the  duty  of  the  courts  to 
see  that  the  law  which  authorizes  this  proceeding  is  complied 
[  *91  ]  with.  This  it  is  our  duty  to  do,  but  more  than  this,  we 
have  no  right  to  require.  Has  the  law  required  the  heirs  to  be 
made  parties  by  notice,  either  in  the  petition  or  in  the  notice? 
This  proceeding  is  authorized  by  the  one  hundred  and  third 
section  of  the  statute  of  wills.  That  requires  that  the  admin- 
istrator "shall  make  out  a  petition  to  the  Circuit  Court  of  the 
county  in  which  administration  shall  have  been  granted, 
stating  therein  what  real  estate  the  testator  or  intestate  died 
seized  of,  or  so  much  thereof  as  will  be  necessary  to  pay  his 
or  her  debts  as  aforesaid,  and  request  the  aid  of  the  court  in  the 
premises."  This  is  all  that  the  statute  requires  shall  be  stated 
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in  the  petition,  and  by  what  authority  shall  we  require  more  to 
be  stated  ?  There  is  not  a  word  said  about  the  heirs.  They 
are  not  requested  to  be  mentioned  or  alluded  to  in  the  petition. 
This  petition,  however,  does  set  out  the  names  of  the  widow 
and  heirs,  but  it  does  not  formally  ask  that  they  may  be 
made  parties  defendants.  Nor  was  this  necessary.  The  por- 
tion of  the  statute  quoted,  has  all  the  elements  of  an  ex  parte 
proceeding.  When  a  petition  is  filed,  the  court  acquires  juris- 
diction of  the  subject  matter.  The  balance  of  the  section  shows, 
that  it  was  not  designed  that  it  should  be  necessarily  ex  parte. 
The  section  proceeds:  "  and  it  shall  be  the  duty  of  such  admin- 
istrator or  executor,  to  give  at  least  thirty  days'  notice,  of  the 
time  and  place  of  presenting  such  petition,  by  serving  a  writ- 
ten or  printed  notice  of  the  same,  together  with  a  copy  of  said 
account  and  petition,  on  each  of  the  heirs,  or  their  guardians,  or 
the  devisees  of  said  testator  or  intestate,  or  by  publishing  a  notice 
in  the  nearest  newspaper  for  three  weeks  successively,  com- 
mencing at  least  six  weeks  before  the  presenting  of  said  peti- 
tion, of  the  intention  of  presenting  the  same  to  the  Circuit  Court, 
for  the  sale  of  the  whole  or  so  much  of  the  real  estate  of  the  said 
testator  or  intestate,  as  will  be  sufficient  to  pay  his  or  her  debts, 
and  requesting  all  persons  interested  in  said  real  estate,  to  show 
cause  why  it  should  not  be  sold  for  the  purposes  aforesaid." 
Now  here  is  prescribed  the  modes  by  which  the  court  may  ac- 
quire jurisdiction  of  the  persons,  so  to  speak,  of  those  whose  in- 
terests may  be  affected  by  the  proceeding.  The  administrator  is 
given  the  alternative  of  one  of  two  ways,  by  which  he  may  bring 
into  court  all  adverse  parties.  One  is,  by  serving  a  written  or 
printed  notice,  together  with  a  copy  of  the  account  and  petition, 
on  all  of  the  heirs  or  devisees,  in  whom  the  title  of  the  land 
proposed  to  be  sold  may  be  vested;  and  the  other  is,  by  pub- 
lishing a  notice  to  all  parties  interested,  to  come  in  and  show 
cause  why  the  land  should  not  be  sold,  according  to  the  prayer 
of  the  petition.  Either  mode  is  equally  efficacious  to  give  the 
court  complete  jurisdiction,  and  equally  satisfies  the  re-  [*92] 
quirements  of  the  law,  although  the  notices  are  substantially 
different.  The  first  requires  a  copy  of  the  petition  and  account 
to   be   served  with  the   notice  on   the  heirs  or  devisees  only. 
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While  the  statute  does  not  require  these  to  be  set  out  in  the 
published  notice,  but  that  is  required  to  be  addressed  to  all  per- 
sons interested  in  the  subject  matter.  INot  only  heirs  and  devi- 
sees, but  their  guardians  and  creditors,  and,  in  fine,  everybody, 
whose  interest  might  be  affected  by  a  sale  of  the  land  under  the 
petition.  But  it  must  be  observed,  that  in  neither  of  these 
notices  is  it  required  that  the  names  of  the  heirs  or  others,  in- 
terested parties,  shall  be  inserted.  It  leaves  the  door  wide 
open  for  all  who  may  conceive  themselves  interested,  and 
whenever  they  choose,  to  come  in,  when  they  become  in  fact 
parties  to  the  proceeding  in  name,  as  well  as  in  substance.  It 
was  for  the  legislature  to  say  in  what  mode  parties  interested 
should  be  brought  into  court,  and  they  had  an  undoubted  right 
to  declare  that  a  notice  by  publication  should  be  as  effectual  to 
bind  the  parties,  as  a  personal  service.  In  this  case  the  notice 
was  by  publication,  and  was  as  follows: 

"ADMINISTRATOR'S  NOTICE. 

"  Notice  is  hereby  given,  that  I  will  make  application  to  the  County  Court  of 
Tazewell  county,  on  the  3rd  day  of  September  next,  for  a  decree  to  sell  all  or 
so  much  of  the  real  estate  of  Benjamin  F.  Jewett,  deceased,  late  of  Tazewell 
county,  as  will  be  sufficient  to  pay  the  debts  of  said  estate.  All  persons  inter- 
ested are  requested  to  appear  and  show  cause,  if  any  they  have,  why  such  de- 
cree should  not  be  granted.  WM.  S.  MAUS, 

"Pekin,  July  24,  1856.  Adm'r  of  Benjamin  F.  Jewett,  dec'd." 

The  statute  has  not  declared  what  this  notice  shall  contain, 
and  it  is  for  the  court  to  determine  whether  its  statements  are 
sufficient.  This  notice  gives  the  information  that  at  a  specified 
time  and  place,  the  administrator  would  apply  to  the  Circuit 
Court,  for  authority  to  sell  the  whole,  or  so  much  as  was  neces- 
sary for  the  purpose  stated,  of  the  real  estate  of  the  intestate. 
This,  we  think,  was  sufficient  for  all  practical  purposes.  This 
was  quite  as  sure  to  put  persons  interested  on  their  guard,  as  if 
the  property  had  been  described  by  its  numbers  or  boundaries. 
On  the  whole,  we  are  unable  to  find  anything  even  irregular  in 
this  proceeding,  for  which  we  should  reverse  it  on  a  direct  ap- 
plication for  that  purpose,  much  less  to  hold  it  void,  in  a  collat- 
eral action  as  this  is. 

We  strongly  intimated,  in  Ttirney  v.  Turney,  24  111.  625, 
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that  the  heirs  should  be  made  formal  parties  in  the  petition, 
but  the  decision  of  that  question  was  not  necessary  to  the 
determination  of  that  case.  The  case  had  already  been  [  "x"93  ] 
decided  upon  the  ground  that  there  had  been  no  sufficient  no- 
tice, and  what  was  afterwards  said  about  the  form  of  the  peti- 
tion was  unnecessary,  and  we  now  think  unadvised.  The  evi- 
dence should  have  been  admitted.  The  judgment  is  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


Richard  Blunt,  Plaintiff  in  Error,  v.  Thompson  Tom- 
lin, Davii>  Hillyakd,  and  Samuel  Blunt,  Defend- 
ants in  Error. 

ERROR  TO  MASON. 

Where  a  purchaser,  under  a  verbal  contract  for  the  sale  of  land,  takes  pos- 
session by  consent  of  the  vendor,  and  makes  valuable  improvements,  and 
within  the  time  agreed  upon  for  payment,  tenders  the  purchase  money,  the 
case  is  taken  out  of  the  statute  of  frauds  and  the  purchaser  is  entitled  to  a 
specific  performance  of  the  oral  agreement. 

It  is  no  defense  for  third  parties  who  subsequently  purchased  of  the  vendor 
with  full  notice,  and  before  the  time  for  payment  had  expired,  that  the  ven- 
dor had  disaffirmed  the  verbal  contract,  and  sold  to  them  before  the  pur- 
chase money  was  actually  paid  or  tendered.  The  purchaser  is  entitled  to 
protection,  if  he  paid  or  tendered  the  money  within  the  time  agreed  upon. 

Where  a  purchaser  of  land  under  an  oral  agreement,  has  five  years  in  which 
to  make  his  payments,  so  that  the  contract  conflicts  with  two  sections  of 
the  statute  of  frauds,  he  may  nevertheless  be  entitled  to  a  specific  perform- 
ance. The  same  facts  which  would  take  the  case  out  of  one  section  of  the 
statute,  will  take  it  out  of  the  other.  In  such  a  case,  the  court  should  be 
more  cautious  in  examining  the  evidence  of  the  oral  contract. 

A  party  who  makes  a  tender  for  a  deed  under  a  contract,  need  not  part  with 
the  money,  until  he  receives  his  deed.  If  the  vendor  offers  to  take  the 
money  but  refuses  to  make  the  deed,  this  is  a  refusal  of  the  tender,  and  it 
is  a  useless  ceremony  to  count  out  the  money  after  that. 

A  tender  made  in  pursuance  of  a  contract  for  a  deed,  fixes  the  rights  of  the 
parties,  as  conclusively  as  if  the  money  had  been  actually  paid. 
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Plaintiff  filed  a  bill  in  Mason  Circuit  Court,  May,  1856,  to 
enjoin  Tomlin  and  Hillyard  from  ejecting  plaintiff  from  land 
described  in  bill,  and  for  specific  performance  of  an  oral  con- 
tract. The  bill  alleges,  that  in  the  fall  of  1851,  plaintiff  pur- 
chased of  Samuel  Blunt  land  described  therein;  paid  part  of 
the  purchase  money;  took  possession  under  and  by  virtue 
of  the  contract,  by  actual  occupancy  with  his  family,  erected 
dwelling-house,  fenced  and  broke  eighty  acres,  and  made  other 
valuable  improvements.  That  the  land  and  improvements  are 
worth  over  $2,000.  That  complainant  was  to  pay  $3  per  acre 
for  the  prairie  (about  150  acres),  and  $100  for  ten  acres  of 
[  *94  ]  timber.  That  he  was  to  have  from  three  to  five  years  to 
complete  payment,  as  it  suited  his  convenience.  That  within 
the  five  years  he  tendered  the  full  amount  of  purchase  money 
to  Samuel  Blunt,  and  demanded  deed.  Kept  tender  good  by 
deposit  with  clerk.  That  long  before  the  expiration  of  the  five 
years,  Samuel  Blunt  sold  the  land  to  Tomlin  and  Hillyard,  they 
having  full  knowledge  of  all  the  facts.  Charges  the  defendants 
with  fraud,  and  prays  for  specific  performance  of  contract,  and 
that  the  injunction  remain  perpetual. 

Defendants  answer,  (not  on  oath.)  Admit  contract,  part  pay- 
ment, making  improvements,  and  actual  occupancy,  under  and 
by  virtue  of  contract.  But  allege  that  contract  was  made  by 
Samuel  with  Richard  and  Alexander  Blunt,  his  son.  That  they 
were  to  pay  $3.50  per  acre  for  prairie,  (no  controversy  as  to 
timber.)  That  they  were  to  pay  in  installments  annually,  and 
to  complete  payment  in  three  years  from  December  25,  1851. 
That  they  did  not  comply  with  contract,  and  rely  on  statute  of 
frauds  as  if  plead.  Deny  notice  as  to  Tomlin  and  Hillyard. 
Deny  tender  and  an  attempt  to  defraud  complainant. 

Replications  filed  December,  1856.  Referred  to  master  to 
take  proof. 

George  Wandall  testifies,  that  in  Spring  of  1852,  Samuel 
Blunt  told  him  that  he  had  sold  the  land  to  Richard  in  the  Fall 
of  1851,  at  $3  per  acre  for  the  prairie,  and  $10  per  acre  for 
timber.  That  Richard  had  paid  $32  on  contract,  and  was  to 
pay  the  residue  in  three  years,  if  he  (Richard)  could,  but  if  he 
could  not,  he  was  to  have  five  years  to  complete  payment. 
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That  Richard  took  possession  under  the  contract,  and  had  re- 
sided on  the  land  with  his  family  ever  since  the  Fall  of  1853. 
That  Richard  had  fenced  and  broke  eighty  acres  of  the  land, 
and  erected  two  dwelling-honses,  and  made  other  improvements 
to  the  value  of  $600.  That  defendants  all  resided  in  the  same 
neighborhood,  and  that  all  the  settlement  knew  where  Richard 
lived.  That  the  witness  had  frequently  seen  Hillyard  at  Rich- 
ard Blnnt's  house,  and  that  he  heard  Tomlin,  the  other  defend- 
ant, say  that  at  the  time  they  purchased  the  land  of  Samuel, 
they  knew  of  the  sale  by, Samuel  to  Richard,  but  that  the  con- 
tract was  not  valid,  because  it  was  not  in  writing.  On  cross- 
examination,  says  the  use  of  the  land  was  worth  $250. 

Erastus  How  testifies,  that  Richard  bought  the  land  in  1851, 
and  commenced  improving  in  1852.  That  he  (Richard)  was  to 
pay  $3  for  prairie.  Plaintiff  has  resided  on  land  since  1853. 
That  Samuel  had  told  witness  that  Richard  had  paid 
$32.50  on  contract.  On  cross-examination,  says  he  does  not 
know  whether  Alexander  had  any  interest  or  not.  [*96] 
Never  heard  that  he  had  any  interest.  That  witness  is  satisfied 
that  if  Alexander  had  an  interest,  he  would  have  known  it 
Satisfied  that  Alexander  had  no  interest  in  the  land. 

Alexander  Blunt  testifies,  that  Richard  bought  the  land  in 
1851,  of  Samuel,  at  $3  per  acre  for  prairie  (no  controversy  as 
to  price  of  timber.)  That  witness  paid,  for  his  father,  $20,  on 
contract.  That  in  1852,  Richard  took  possession  and  com- 
menced improving  the  land.  That  in  1853,  Richard  moved  his 
family  on  the  land,  and  has  continued  to  reside  thereon  ever 
since.  That  witness  and  E.  How  commenced  making  rails  for 
Richard  on  the  timber  in  1851,  to  fence  the  prairie.  That  wit- 
ness had  no  interest  in  the  land  purchased,  and  has  none  now; 
(describes  the  section  of  land.)  That  witness  helped  Sweney 
survey  the  land,  and  the  land  described  and  surveyed  was  the 
land  sold  by  Samuel  to  Richard.  That  Tomlin  and  Hillyard 
both  knew  of  the  sale  to  Richard  by  Samuel,  at  the  time  they 
bought  the  land  in  controversy,  of  Richard.  That  Tomlin  and 
Hillyard  had  seen,  prior  to  their  purchase,  Richard  in  possession 
of  the  land.  That  witness  was  present  at  the  time  when  the 
sale  was  made  by  Samuel  to  Richard,  and  heard  the  contract. 
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Says  that  Richard  was  to  pay  for  the  land  in  three  years  if  he 
could,  and  if  he  could  not,  Richard  was  to  have  five  years  to 
pay.  On  cross-examination,  says  there  was  no  written  contract. 
John  M.  Sweney,  surveyor,  testifies  as  to  the  survey  and  plat, 
and  that  Samuel  told  witness  that  he  (Samuel)  had  sold  the  land 
to  Richard,  but  expected  that  he  would  have  to  take  it  back,  as 
Richard  would  not  be  able  to  pay  for  it.  No  controversy  as  to 
the  description  of  the  land.  And  that  witness  obtained  his  in- 
formation, as  to  the  land  surveyed  being  the  land  in  controversy, 
from  Alexander  Blunt  and  Samuel. 

J.  H.  Wandall  testifies,  that  Samuel  told  him  that  he  had 
sold  the  land  that  Richard  lived  on,  to  Richard,  and  had  given 
him  from  one  to  five  years  to  pay  for  it,  and  had  received  some 
money  on  the  sale.  That  he  was  afraid  that  Richard  would  not 
be  able  to  pay,  and  he  would  have  to  take  it  back.  This  con- 
versation took  place  in  January,  1856. 

Wm.  Swiger  testifies,  that  Samuel  told  him  that  he  (Samuel) 
had  sold  the  land  that  Richard  lived  on,  to  Richard.  That  he 
had  given  Richard  a  better  chance  than  he  would  have  given  a 
stranger.  That  he  had  given  Richard  from  one  to  five  years  to  pay 
for  the  land  in.  That  Richard  was  a  poor  man,  and  that 
he  was  to  have  from  one  to  five  years  to  pay  for  all  the  land. 
The  first  conversation  was  in  Fall  of  1851,  the  last  some  time 
[  *96  ]  in  1855.  On  cross-examination,  says  that  the  first  talk 
was  in  Fall  of  1851,  and  the  last  conversation  in  1855.  That 
they  were  standing  on  the  prairie  land  that  Richard  now  lives  on. 
Jacob  Propst  testifies,  that  Samuel  told  him  in  1853  that  he 
(Samuel)  had  sold  the  land  on  which  Richard  now  resides,  to 
Richard.  That  Richard  was  a  poor  man,  and  that  Samuel  had 
given  him  from  three  to  five  years  to  pay  for  the  land.  That 
Richard  had  paid  $20.  On  cross-examination,  says  Richard 
was  not  on  the  land,  but  was  making  improvements. 

Geo.  Wandall  testifies,  that  T.  P.  Cowan  asked  Samuel  if  he 
did  not  sell  the  land  to  Richard.  Samuel  said  that  he  did,  but 
Richard  would  not  be  able  to  pay  for  it.  Mr.  Cowan  replied, 
"  just  make  out  a  deed,  and  your  money  is  ready  for  you  in  three 
minutes."  Samuel  replied,  "  I  will  take  the  money,  but  I  will 
be  damned  if  I  will  make  the  deed."  This  was  in  January, 
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1856.  Witness  heard  S.  M.  Green,  attorney  for  Richard,  say, 
"  Samuel,  just  make  out  the  deed  to  Richard  for  that  land,  and 
you  shall  have  your  money  as  quick  as  I  can  count  it;  here,  I 
have  the  gold."  "Witness  says  he  saw  $100  in  gold  in  Green's 
hand.  This  was  in  May,  1856.  Witness  says  he  also  heard  Mr. 
Cowan  tell  Samuel  that  his  money  was  ready  for  him,  and  had 
been  for  two  years  if  he  would  have  taken  it.  Mr.  Blunt 
said  he  would  not  take  the  money.  This  last  conversation  took 
place  in  January,  1856. 

Theodore  Howell  testifies,  that  he  heard  L.  M.  Green,  attor- 
ney for  Richard,  tell  S.  C.  Conwell,  attorney  for  Tomlin  and 
Hillyard,  that  if  they  would  make  out  a  deed  for  this  land, 
their  money  would  be  ready  for  them  in  twenty -five  minutes. 
"This  was  in  the  Spring  of  1856. 

Thomas  P.  Cowan  testifies,  that  in  the  Winter  of  1855-56, 
he,  as  the  attorney  of  Richard  Blunt,  demanded  a  deed  for 
plaintiff,  to  the  land  described  in  the  bill,  and  offered  to  pay 
Samuel  the  amount,  or  balance  on  the  land,  on  the  rendition 
of  the  deed.  Samuel  said  he  would  receive  the  money,  but 
he  never  would  make  the  deed.  And  also,  in  February,  wit- 
ness heard  L.  M.  Green  tell  Samuel  that  he  had  the  money 
ready,  and  would  pay  it  over  to  him  if  Samuel  would  make 
out  the  deed  to  the  land  in  controversy  to  Richard.  Samuel 
said  he  would  be  damned  if  he  would  ever  make  the  deed. 
Cross-examined — Says  that  at  the  conversation  referred  to,  he, 
as  attorney  for  Richard,  demanded  a  deed  for  the  lands 
on  which  Richard  now  resides,  stating  to  Samuel  that  the 
witness  had  the  money  ready  and  would  pay  all  that  was  [  *97  ] 
due  on  the  land,  on  the  rendition  of  deed.  Also,  says  he  is  se- 
curity for  costs. 

On  behalf  of  -the  defendant,  William  Pelham  testifies,  that 
he  heard  Richard  say  that  he  had  bought  the  land  of  Samuel, 
and  that  he  had  to  make  up  money  to  pay  on  the  land;  that  the 
money  was  due.  This  was  in  the  Fall  of  1854.  On  cross- 
examination,  says  he  does  not  know  the  amount  said  to  be  due 
at  the  time. 

Thomas  Blunt  testifies,  that  four  or  five  years  ago,  he  heard 
Richard  say  he  had  bought  140  acres  of  prairie,  and  ten  acres  of 
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fiimber.  That  Richard  was  to  pay  $100  for  ten  acres  of  timber, 
and  $3.50  per  acre  for  prairie;  to  pay  $100  25th  December  next 
after  contract,  and  was  to  have  three  years  to  pay  the  balance, 
in  installments.  That  he  had  bought  the  land  for  himself  and 
Alexander  his  son.  That  Alexander  was  to  have  half  the  land. 
At  another  time  Richard  said  he  had  let  Alexander  have  $50 
to  pay  his  half  of  the  $100  payment.  Witness  says  he  talked 
the  whole  matter  all  over  with  Richard,  and  Richard  said  the 
reason  he  got  the  land  so  low,  was  that  Samuel  was  in  debt,  and 
wanted  to  get  out  of  debt.  That  Richard  told  him  that  they 
had  not  entered  into  wanting,  but  were  to  do  so  when  the  $100 
payment  was  made  at  Christmas.  Witness  says,  about  one  year 
after  the  first  payment  was  to  have  been  made,  heard  Richard 
«say  that  he  was  going  to  be  so  hard  run  that  he  feared  he  would 
not  be  able  to  pay  Samuel  the  payments  on  the  land.  Heard 
Alexander  say  that  he  was  to  have  half  the  land.  Heard  Alex- 
ander say,  sometime  after  the  installments  were  due,  that  he 
(Alexander)  saw  that  his  father  could  not  pay  for  the  land,  and 
that  he  would  have  nothing  more  to  do  with  it,  and  let  his 
father  sweat  it  out  himself.  That  they  had  paid  scarcely  any- 
thing on  the  land.  A  short  time  before  the  commencement  of 
this  suit,  he  heard  Alexander  say  that  his  father  had  gone  to 
get  the  money,  and  that  he  (Richard)  intended  to  have  the  land 
yet.  Witness  said  to  Alexander  that  there  were  no  writings, 
and  that  they  had  not  paid  scarcely  anything  on  the  land,  and 
how  could  they  expect  to  hold  the  land.  Witness  heard  Tom 
Cowan  say  that  Samuel  was  trying  to  swindle  Richard  out  of 
his  land,  and  that  he  (Cowan)  intended  to  wear  him  (Samuel) 
out  at  law,  and  that  he  (Cowan)  was  to  have  two  hundred 
dollars.  On  cross-examination,  says  that  Richard  had  told 
him  that  he  bought  the  land  for  him  and  Alexander,  and  that 
they  were  to  pay  for  the  land.  Says  that  Alexander  was 
under  age  at  the  time  of  contract.  Witness  says  he  has  not 
visited  Richard's  house  since  he  moved  on  the  land.  If  there 
[*98]  is  any  hard  feeling  between  him  and  Richard,  he  does 
not  know  it. 

Daniel  Moslander  testifies,  that  in  1852  he  heard  Samuel 
tell  Ricliard  he  had  better  get  his  wheat  threshed,  and  pay  him 
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for  his  land.  Richard  replied,  "  Samuel,  I  know  your  money  is 
due.  I  will  pay  you  all  off  this  Fall,  and  you  may  go  to  hell  with 
it."  On  cross-examination,  says  this  conversation  took  place 
five  years  ago  last  Fall.  Says  that  Samuel  told  him  that  Rich- 
ard was  to  have  three  years  to  pay  for  the  land,  and  that  if  he 
(Richard)  would  not  pay  for  it  in  that  time,  he  (Samuel)  was  to 
give  him  (Richard)  two  years  longer,  provided  Richard  would 
pay  all  he  could  without  distressing  himself,  and  enough  to  lift 
a  mortgage  on  the  land  within  three  years.  Says  that 
Richard  commenced  improving  the  next  Summer  after  he 
bought  the  land,  and  moved  his  family  on  in  the  Spring  of  1854. 
That  Samuel  made  no  objection,  and  both  lived  on  same  farm. 

John  Tomlin  testifies,  that  on  1st  March,  1860,  Samuel  gave 
"witness  forty  dollars.  Told  witness  to  offer  it  to  Richard  as  a 
tender  of  the  money  paid  by  Richard  to  Samuel  as  a  payment 
made  some  four  years  ago  on  the  land.  Witness  made  the 
tender,  and  Richard  refused  to  receive  it. 

John  Barton  testifies,  that  in  Fall  of  1853,  he  heard  Richard 
say  that  he  (Richard)  was  coming  to  town  to  get  Geo.  Walker 
to  close  a  mortgage  on  this  laud,  or  that  he  (Richard)  would, 
witness  don't  know  which,  and  that  he  would  get  George 
Walker  to  make  him  a  deed,  and  he  would  pay  Walker.  In 
1854-55,  he  heard  Richard  say  that  he  had  not  paid  for  the 
land,  and  could  not  get  it,  but  that  he  would  have  the  scamp  off 
of  it.  On  cross-examination,  says  that  he  is  son-in-law  to  Sam- 
uel.    Says  Richard  moved  on  the  land  in  1854. 

Matthevj  Tomlin  says,  that  in  January,  1856,  L.  M.  Green 
told  Tomlin  that  he  would  lose  his  suit  for  the  land,  and  that 
he  (Green)  and  Cowan  were  engaged  to  attend  to  the  suit,  and 
if  Richard  gained  the  suit,  he  (Green)  would  sell  the  land  to 
Tomlin  for  the  same.  Tomlin  was  to  pay  Samuel.  Witness 
has  heard  both  Samuel  and  Richard  say  that  Richard  and 
Alexander  were  partners  in  buying  the  land. 

Powell  Ingle,  on  the  18th  April,  1857,  testifies,  that  in  April, 
1855,  he  heard  Samuel  say  that  he  had  sold  Richard  same  land 
that  Richard  lived  on.  That  he  had  received  about  $70  in  part 
payment,  and  that  he  was  not  going  to  let  Richard  have  the 
land,  but  would  sell  it  all  together. 
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Geo.  Wandall  says,  that  he  has-  known  Richard  and  Samuel 
about  five  years,  and  Alexander  as  long.  Has  had  frequent 
conversations  with  them  about  this  land.  Has  never  heard 
[*99]  either  of  them  say  that  Alexander  had  any  interest  in 
the  land.  That  Alexander  never  acted  like  he  had  any  interest 
in  the  land,  and  that  witness  did  not  believe  Alexander  had  any 
interest.  Also,  told  Samuel  that  witness  would  loan  Richard 
$100  to  pay  on  the  land,  if  he  wanted  it.  Samuel  said  he 
would  not  receive  it.  This  was  in  Fall  of  1854,  and  in  1855 
Samuel  told  witness  that  he  would  not  receive  any  more  money 
on  the  land  from  Richard,  but  that  he  intended  to  take  the 
land  from  Richard.  Says  that  Alexander  has  been  doing*  busi- 
ness for  himself  some  four  years.  On  cross-examination,  says 
that  Samuel  told  him  that  he  would  not  receive  the  $100  that 
witness  offered  to  loan  Richard,  because  Samuel  had  sold  cattle 
and  sheep,  and  had  enough  money  to  pay  Walker.  This  was 
at  first  conversation,  and  at  second,  Samuel  did  not  assign 
any  reason  why  he  would  not  receive  any  more  money  on  the 
land. 

Alanson  Robinson  testifies,  that  he  heard  Samuel  say  that 
he  had  sold  the  land  to  Richard,  and  that  Richard  was  to  have 
from  three  to  five  years  to  pay  for  it.  And  that  after  Samuel 
had  sold  the  land  to  Tomlin  and  Hillyard,  Samuel  said  that  all 
that  Richard  could  get  back  was  the  money  that  he  had  paid, 
with  interest. 

Alexander  Blunt  testifies,  that  he  did  not,  at  any  time  that 
he  knows  of,  tell  Thomas  Blunt  that  he  (Alexander)  was  inter- 
ested in  the  purchase  of  the  land.  Never  told  Thomas  Blunt  that 
he  (witness)  was  to  pay  any  part  of  the  purchase  money.  That 
he  never  had,  directly  or  indirectly,  any  interest  in  the  land. 
And  also,  that  Thomas  and  Richard  are  mad  at  each  other,  and 
have  been  for  six  or  seven  years. 

Thomas  P.  Cowan  says,  that  he  never  told  Thomas  Blunt  that 
he  was  to  receive  $200  as  fee  in  this  suit.  Never  told  Thomas 
Blunt  that  he  (witness)  would  wear  Samuel  out  at  law.  But 
he  (witness)  was  to  receive  $100  if  he  gained  the  suit. 

N.  Powell,  master  in  chancery,  testifies,  that  at  a  trial  be- 
fore him,  as  justice  of  the  peace,  the  question  as  to  the  sale  of  this 
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land  came  up,  when  Thomas  P.  Cowan,  attorney  for  plaintiff  in 
this  suit,  addressed  himself  either  to  Samuel,  or  his  attorney, 
"You  make  out  a  deed  to  Richard  Blunt  for  this  land,  and 
your  money  is  ready  in  live  minutes."  He  made  use  of  one  or  the 
other  of  these  expressions.  This  took  place  February  18,  1856. 
The  court  dissolved  the  injunction,  dismissed  the  bill,  and 
rendered  j udgment  for  the  defendants;  and  plaintiff  brings  the 
cause  to  this  court. 

Thomas  P.  Cowan,  for  Plaintiff  in  Error.  [*100] 

Lyman  Lacey,  for  Defendants  in  Error. 

Caton,  C.  J.  "We  have  rarely  considered  a  case  addressing 
itself  stronger  to  the  equitable  consideration  of  the  court,  than 
this.  The  case  made  by  the  bill,  is  either  admitted  by  the  an- 
swers, or  is  proved  by  an  overwhelming  preponderance  of  the 
testimony.  Indeed  the  whole  case  is  admitted,  except  as  to 
the  time  of  payment,  and  the  price  of  the  prairie  land.  Upon 
the  former  point,  the  bill  is  sustained  by  the  testimony  of  one 
witness,  who  heard  the  bargain  made,  and  three  or  four  other 
witnesses,  who  testify  to  the  admissions  of  the  defendant,  and 
one  witness  only,  testifies  to  the  admissions  of  the  complain- 
ant, tending  to  support  the  answer;  and  upon  the  second  point, 
the  bill  is  sustained  by  the  testimony  of  the  witness  who  heard 
the  bargain,  and  by  two  other  witnesses,  who  heard  the  de- 
fendant admit,  that  the  price  of  the  prairie  land  was  three  dol- 
lars per  acre,  as  stated  in  the  bill,  and  one, states  that  the  com- 
plainant said  he  was  to  give  three  dollars  and  fifty  cents  per 
acre.  That  Tomlin  and  Hillyard  had  notice,  both  actual  and 
constructive,  no  question  can  be  made. 

The  case  then  is  this:  In  1851,  the  complainant  by  a  parol 
agreement,  purchased  the  land  in  question  of  the  defendant, 
and  was  to  pay  him  for  the  timber  lot  one  hundred  dollars,  and 
for  the  prairie  three  dollars  per  acre.  That  he  was  to  have  at 
his  option  five  years,  within  which  to  pay  the  purchase  money, 
and  that  upon  the  payment  of  the  purchase  money,  the  defend- 
ant should  convey  the  land  to  the  complainant.  That  at  the 
time  the  bargain  was  made,  the  complainant  paid  the  defend- 
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ant  twenty  dollars,  and  afterwards  a  steer  worth  twelve  dollars, 
or  twelve  dollars  and  fifty  cents,  upon  the  purchase.  Soon  af- 
ter the  purchase  was  made,  the  complainant  took  possession  of 
the  land  under  the  purchase,  with  the  consent  of  the  defend- 
ant, built  a  house  thereon,  and  enclosed  and  broke  eighty  acres 
of  the  land,  and  made  other  improvements,  of  the  value,  in  all, 
of  six  hundred  dollars.  That  in  1853,  the  complainant  moved 
his  family  on  to  the  premises,  and  has  continued  to  reside 
thereon  ever  since.  Before  the  expiration  of  the  five  years, 
the  complainant  offered  to  pay  and  tendered  to  the  defendant 
the  balance  of  the  purchase  money  upon  receiving  a  convey- 
ance. The  defendant  said  he  would  receive  the  money,  but  re- 
fused, with  imprecation,  to  make  the  deed. 

Does  this  take  the  case  out  of  the  statute  of  frauds,  which  is 
relied  upon  by  the  defendant  in  his  answer?  We  think  it 
[*101]  unquestionably  does.  The  only  condition  that  any  case 
or  dictum  has  ever  required,  and  which  is  not  entirely  fulfilled 
here,  is  that  the  whole  of  the  purchase  money  was  not  actually 
paid,  before  Samuel  Blunt  sold  the  same  land  to  the  other  de- 
fendant, and  thus  repudiated  the  contract  with  the  complainant. 
But  we  have  met  with  no  case  where  the  purchaser  has  been 
required  to  make  payment  or  tender  of  the  purchase  money, 
before  it  was  due  by  the  terms  of  the  agreement,  in  order  to 
secure  the  right  of  his  purchase,  where  he  has  taken  possession 
with  the  consent  of  the  vendor,  and  made  valuable  and  lasting 
improvements.  Here  the.  complainant,  in  the  confidence  of  the 
integrity  and  good  faith  of  the  defendant,  took  possession  of  the 
land,  made  improvements  upon  it  of  greater  value  than  the 
price  of  the  land  itself,  and  made  of  it,  as  he  supposed,  a  per- 
manent home  for  himself  and  family.  All  this  the  defendant 
encouraged,  at  least  by  his  acquiescence,  until  these  valuable 
improvements  were  completed — until  a  piece  of  wild  land  was 
converted  into  an  improved  farm,  with  a  comfortable  home,  and 
then,  as  the  time  for  the  final  payment  of  the  purchase  money 
was  approaching,  he  turned  round  and  sold  the  land,  with  all 
these  improvements,  to  other  parties,  who  have  commenced  an 
action  of  ejectment  against  the  complainant  to  expel  him  from 
his  home.  The  simple  statement  of  the  case  is  revolting  to  one's 
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sense  of  moral  justice,  and  shows  that  here  is  an  attempt  to  use 
the  statute  passed  to  prevent  frauds,  for  the  purpose  of  perpetra- 
ting a  gross  fraud.  It  was  one  of  these  extreme  cases,  so  revolt- 
ing to  our  sense  of  justice,  which  first  induced  the  court  to  set 
aside  the  statute,  for  the  very  reason  just  stated,  and  while  we 
may  in  general  regret  that  courts  have  ever  been  influenced  by 
any  consideration,  so  far  as  to  break  in  upon  the  statute,  yet, 
when  we  meet  cases  like  this,  we  feel  quite  resigned  to  follow 
the  precedents  which  were  well  understood  when  our  law  was 
passed,  and  have  thus  become  a  part  of  it. 

Here,  if  there  wTas  .not  an  actual  payment  of  the  purchase 
money,  there  was  a  tender  of  it,  within  the  time  in  which  he 
had  a  right  by  the  agreement  to  make  the  payment,  and  a 
refusal  by  the  defendant.  We  have  said,  in  Doyle  v.  Teas, 
4  Scam.  202,  that  he  who  tenders  for  a  deed,  need  not  part 
with  his  money  till  he  can  touch  the  deed;  so  he  need  run  no 
risk  for  the  safety  of  his  money.  A  refusal  to  make  the  deed 
wTas,  virtually,  a  refusal  to  accept  the  tender,  and  rendered  it 
even  unnecessary  for  the  complainant  to  go  through  the  for- 
mality of  counting  out  the  money,  for  the  doing  so,  after  the 
peremptory  refusal  by  the  defendant,  would  have  been  an  idle 
form,  unnecessary  and  contemptible  in  the  eye  of  a  court  of 
equity.  The  offer  to  pay,  was  equivalent  to  actual  pay-  [  *102  ] 
ment,  so  far  as  fixing  the  right  of  the  parties  in  this  court  is 
concerned. 

One  other  objection  we  may  notice,  and  that  is,  that  as  this 
contract  was  not  to  be  performed  in  one  year,  it  was  obnoxious 
to  another  section  of  the  statute  of  frauds,  and  that  no  contract 
should  be  enforced  which  has  been  declared  void  by  two 
statutes,  and  for  two  reasons.  We  might  answer  to  this  last 
objection,  that  it  is  not  relied  upon  for  a  defense  in  the  answer, 
but  if  it  were,  it  would  be  as  repugnant  to  the  promptings  of 
an  enlightened  conscience  to  allow  the  defendant  to  succeed  in 
his  fraud  by  the  use  of  one  statute,  as  the  other.  This  feature 
of  the  contract  may,  and  no  doubt  should,  make  the  court  more 
cautious  in  examining  the  evidence  to  prove  the  contract,  but 
when  that  is  once  established  to  the  entire  satisfaction  of  the 
court,  as  here,  it  necessarily  passes  from  the  consideration  of  the 
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case.  The  complainant  was  entitled  to  a  decree.  The  decree 
of  the  Circuit  Court  is  reversed,  and  the  suit  remanded,  with 
instructions  to  that  court  to  proceed  with  the  suit  consistently 
with  the  principles  here  stated. 

Judgment  reversed. 

Separate  Opinion  by  Breese,  J.  Whilst  I  admit  the 
opinion  of  the  majority  of  the  Court  is  in  accordance  with  re- 
peated decisions  of  the  courts  of  our  sister  States,  and  of  Eng- 
land, still  I  cannot  concur  in  it,  for  the  reason,  that  I  feel  my- 
self controlled  above  and  beyond  all  judicial  decisions,  by  the 
express  law  of  this  State,  solemnly  enacted  by  the  people,  through 
their  representatives,  and  which  I  deem  of  imperative  and  para- 
mount obligation. 

The  statute  is  in  these  words: 

"  No  action  shall  be  brought,  whereby  to  charge  any  execu- 
tor or  administrator  upon  any  special  promise  to  answer  any 
debt  or  damages  out  of  his  own  estate;  or  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person;  or  to*  charge  any  per- 
son upon  any  agreement  made  upon  consideration  of  marriage, 
or  upon  any  contract  for  the  sale  of  lands,  tenements  or  heredita- 
ments, or  any  interest  in,  or  concerning  them,  for  a  longer  term 
than  one  year;  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof, 
unless  the  promise  or  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized." 
(Scates'  Comp.  541,  Sec.  1.) 

[  *103  ]  This  is  the  will  of  the  people  of  the  State,  emphati- 
cally declared,  by  the  use  of  words  of  no  doubtful  meaning, 
and  inhibitory  in  their  character.  No  words  of  inhibition, 
more  imperious  than  these,  could  be  used  in  a  statute,  and  it  is, 
in  my  opinion,  the  duty  of  all  courts  to  give  full  effect  to  them. 
The  question  presented  to  me  is,  shall  a  solemn  act  of  the  legis- 
lature, containing  no  ambiguous  or  doubtful  terms,  prevail — be 
carried  into  full  effect — or  shall  it  be  evaded,  in  deference  to 
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the  authority  of  respectable  courts?  Of  all  the  evils  incident 
to  our  system,  that  of  judicial  legislation,  going  so  far  as  to 
nullity  an  act  of  the  legislature,  is  one  of  the  most  pernicious. 
The  apology  for  this  decision,  and  all  similar  ones  in  such  cases, 
is,  that  this  act  of  the  legislature  was  passed  with  full 
knowledge  of  the  decisions  of  the  courts  upon  it,  and  that  the 
legislature  must  be  presumed,  when  making  the  enactment,  to 
have  adopted  the  judicial  construction  placed  upon  it.  This  is 
a  dangerous  principle,  where  no  words  are  used  of  doubtful 
meaning,  and  where  it  goes  to  repeal  a  statute.  My  view  is, 
that  the  legislature,  in  disregard  of  those  decisions,  declared 
what  the  law  should  be,  and  conferred  no  power  upon  the  courts 
to  repeal  it,  or  evade  it.  If  they  entertained  the  opinion  that  it 
was  good  policy  and  wise,  that  part  performance,  by  payment 
of  part  of  the  purchase  money,  making  improvements,  etc., 
should  be  proof,  equivalent  to  a  note  or  memorandum  in  writ- 
ing, of  the  contract,  it  was  quite  easy  for  them  to  say  so,  and 
thus  save  the  courts  from  legislating,  and  relieve  them  from  the 
necessity  of  seeking  pretexts,  by  which  to  evade  or  nullify  the 
law. 

The  courts,  not  only  in  Great  Britain,  but  in  this  country, 
have  often  expressed  regret,  that  parol  testimony  had  ever  been 
allowed  to  take  cases  out  of  the  operation  of  this  statute.  The 
books  abound  in  such  cases.  And  it  is  worthy  of  consideration, 
how  the  courts  could,  in  the  first  instance,  be  brought  to  nullify 
it,  and  render  it,  in  practice,  of  but  little  force  or  effect.  It  re- 
quires more  than  an  ordinary  share  of  boldness,  to  declare,  ju- 
dicially, in  the  teeth  of  a  statute,  that  an  action  may  be  brought 
and  maintained  on  a  contract,  not  in  writing,  for  the  sale  of 
land,  when  the  statute  declares,  "no  such  action  shall  be 
brought"!  I  have  fully  considered  and  debated  this  ques- 
tion, in  the  separate  opinion  filed,  in  the  case  of  Keener  v. 
Crull  and  Wife,  19  111.  192,  in  reference  to  the  statute  of 
limitations,  which  has  also  been  frittered  away,  and  "  evaded  " 
by  the  courts.  These  judicial  evasions  have  not  my  sanction, 
and  so  long  as  those  acts  remain  on  the  statute  book,  I  shall  feel 
it  my  bounden  duty  to  defer  to  them,  yielding  to  them  implicit 
obedience. 
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[**104]  It  may  be  said,  as  it  lias  often  been  said,  to  justify 
these  evasions  of  this  statute,  that  frauds  might  be  committed 
by  allowing  the  vendor  to  retain  the  payments  made  on  account, 
and  also  the  benefit  of  the  improvements,  and  thus  fraud  would 
be  promoted,  rather  than  prevented.  This  result  need  not  hap- 
pen, for  the  vendee  claiming  under  a  parol  contract,  has  his 
remedy  at  law  or  in  equity,  for  the  moneys  he  has  advanced,  and 
for  the  value  of  his  improvements,  and  such  decree,  or  judg- 
ment, as  he  may  obtain,  might  be  made  a  lien  on  the  land,  un- 
til he  is  fully  reimbursed  all  his  expenses  and  outlays.  Com- 
plete justice,  in  most  cases,  might  be  thus  rendered  between 
the  parties,  and  the  act  preserved  inviolate.  If  not,  the  fault  is 
not  with  the  law.  Let  the  contracting  parties  obey  the  law, 
and  no  bad  consequences  can  follow.  Judicial  legislation  is 
the  work  of  danger;  to  steer  clear  of  it,  is  the  part  of  wisdom. 


Lewis  W.  Eoss,  Plaintiff  in  Error,  v.  James  II.  Hole, 
Defendant  in  Error. 

ERROR   TO  MASON. 

The  certificate  of  a  county  clerk,  showing  that  A.  B.  was  not  a  justice  of  the 
peace,  at  the  date  of  an  acknowledgement,  purporting  to  have  been  taken  by 
him,  is  some  though  not  conclusive  evidence  of  such  fact. 

A  deed  may  be  valid  though  not  recorded;  and  may  be  offered  as  proof  in 
ejectment;  and  then  the  fact  of  knowledge  of  its  existence,  may  be 
brought  home  to  subsequent  purchasers,  as  touching  their  good  faith,  and 
the  duty  of  making  inquiries  as  connected  with  them. 

This  was  an  action  of  ejectment,  commenced  by  Ross  at  the 
May  term  of  the  Mason  Circuit  Court,  A.  D.  1856,  for  the  re- 
covery of  town  lot  No.  4,  in  block  No.  19,  in  the  town  of  Ha- 
vana, in  said  county. 

At  the  October  term,  1861,  the  cause  was  tried  before  Har- 
riot, Judge,  and  a  jury,  and  on  the  trial  of  the  cause  the  plain- 
tiff offered  and  read  in  evidence, 

1.  A  patent  from  the  United  States  to  Ossian  M.  Ross,  for 
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the  tract  of  land  on  winch  the  said  town  of  Havana  is  situated, 
dated  December  8,  1827. 

2.  A  plat  of  the  town  of  Havana,  laid  off,  executed  and 
acknowledged  by  Ossian  M.  Ross,  on  said  land,  dated  June  2, 
1835. 

3.  A  will  from  Ossian  M.  Ross  to  Lewis  W.  Ross,  Harriett 
M.  Ross,  Harvey  L.  Ross,  Lucinda  C.  Ross,  Leonard  F.  Ross, 
and  Pike  C.  Ross,  dated  January  19, 1837,  and  admitted  [*105] 
to  probate,  February  3,  1837,  bequeathing  all  his  real  and  per. 
sonal  estate  to  the  above  named  heirs. 

4.  A  deed  from  the  heirs  of  Ossian  M.  Ross  to  the  plaintiff, 
dated  April  16,  1845. 

Which  said  deed  and  evidences  of  title  were  permitted  by 
the  court  to  be  read  to  the  jury. 

The  defendant  offered  in  evidence  a  deed  from  Ossian  M. 
Ross  and  wife,  to  Joshua  Aiken  and  Robert  E.  Little,  for  sun- 
dry town  lots  in  Havana,  including  the  lot  in  controversy,  pur- 
porting to  have  been  acknowledged  before  Eli  Fisk,  a  justice  of 
the  peace  of  Tazewell  county,  in  1836.  The  plaintiff  objected 
to  the  reading  of  said  deed  in  evidence,  and  offered  a  certificate 
from  the  clerk  of  the  County  Court  of  Tazewell  county,  dated 
November  2,  1859,  under  the  seal  of  the  said  court,  certifying 
that  "  there  was  no  such  justice  of  the  peace  in  Tazewell  county, 
in  1836,  as  Eli  Fisk,  as  appears  from  the  files  and  records  in  my 
office,  after  a  full  and  careful  examination."  But  the  court 
overruled  said  objection,  and  permitted  the  deed  to  be  read  to 
the  jury. 

The  plaintiff  then  stated,  that  inasmuch  as  the  last  deed 
vested  the  title  by  decision  of  the  court,  in  Joshua  Aiken  and 
Robert  E.  Little,  the  plaintiffs  in  one  count  in  the  declaration, 
he  would  also  rest  the  case  on  his  part. 

The  plaintiff  then  offered  in  evidence  a  deed  from  Clarissa  P. 
Little  and  George  W.  Little,  to  Lewis  W.  Ross,  dated  December 
2,  1847,  commissioner  appointed  by  the  Circuit  Court  of  Peoria 
county,  to  sell  and  convey  the  title  in  and  to  said  lot  of  Joshua 
Aiken  and  Robert  E.  Little ;  also,  a  certified  copy  of  the  record 
from  Peoria  county,  a  certificate  of  magistracy,  and  an  agree- 
ment of  Walker  and  Conwell,  attorneys  for  Hole,  the  defendant, 
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were  offered  in  connection  with  said  deed;  which  said  deed  and 
other  evidence  offered  therewith,  were  admitted  by  the  court, 
and  vested  the  title  to  said  lot  in  said  Ross. 

The  plaintiff  then  offered  in  evidence  a  deed  from  Clarissa  P. 
Little  and  Henry  A.  Little,  to  Lewis  W.  Ross,  for  the  lot  in 
controversy,  dated  June,  1852,  together  with  the  certificate 
thereto  attached,  the  affidavit  of  Theodore  Tarlton,  and  the 
agreement  of  defendant's  attorneys  thereto  attached;  to  the 
reading  of  which  deed,  affidavit,  and  agreement,  the  defendant 
objected,  and  the  court  sustained  such  objection. 

The  defendant  then  read  in  evidence  a  deed  from  Lewis  W. 
Ross  and  wife  to  R.  S.  Patterson,  for  said  lot,  dated  December 
15,  1851.  The  defendant  then  offered  in  evidence  a  deed  from 
R.  S.  Patterson  and  wife,  to  William  Walker  and  S.  C.  Con- 
[  *106  ]  well,  the  defendant's  attorneys  in  this  case,  dated  May 
1,  1861;  to  the  reading  of  which  deed  in  evidence  the  plaintiff 
objected,  but  the  court  overruled  said  objection,  and  permitted 
the  same  to  be  read  to  the  jury. 

The  plaintiff  then  offered  in  evidence  a  deed  and  certificate 
of  acknowledgment  from  R.  S.  Patterson  and  wife  to  Lewis  W. 
Ross,  for  the  lot  in  controversy,  dated  March  15,  1852,  and 
also,  in  connection  with  said  deed,  the  plaintiff  had  C.  J.  Dil- 
worth  sworn  as  witness,  who  testified  that  he  was  well  ac- 
quainted with  R.  S.  Patterson  and  his  handwriting,  that  he 
had  frequently  seen  him  write,  and  that  the  signature  to  the 
said  deed  is  in  the  proper  handwriting  of  the  said  R.  S.  Patter- 
son. 

And  it  was  then  and  there  agreed,  between  the  parties  in  the 
case,  (to  save  the  trouble  of  taking  testimony  on  that  point  that 
Wm.  Walker  and  S.  C.  Conwell  (to  whom  said  deed  from  R.  S. 
Patterson  and  wife  purported  to  be  made)  were  the  attorneys 
for  defendant  in  this  ejectment  suit,  and  filed  the  plea  in  this 
case,  and  that  they  knew  on  the  first  day  of  May,  1861,  at  the 
time  the  deed  was  read  in  evidence,  from  R.  S.  Patterson  and 
wife  to  said  Walker  and  Conwell,  that  L.  W.  Ross,  the  plaintiff 
in  this  suit,  claimed  the  said  lot  in  controversy,  and  was  prose- 
cuting an  ejectment  suit  in  this  court  for  the  recovery  of  the 
same.  And  the  said  defendant  objected  to  the  reading  of  said 
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deed  to  the  jury,  for  the  reason  that  it  had  not  been  recorded, 
and  the  court  sustained  such  objection,  and  would  not  permit 
the  said  plaintiff  to  read  the  said  deed  to  the  jury. 

The  court  then,  at  the  request  of  the  defendant,  gave  the 
jury  the  following  instruction,  to  wit:  "The  court  instructs 
the  jury  that  if  the  defendant  has  proved  title  to  lot  4,  in  block 
19,  in  Walker  and  Conwell,  the  jury  will  find  the  defendant  not 
guilty." 

The  jury  retired,  and  returned  a  verdict  in  favor  of  the  de- 
fendant. 

The  plaintiff  now  prosecutes  his  writ  of  error  to  this  court. 

Lewis  W.  Ross,^?n?  se. 

W.  Walker,  for  Defendant  in  Error. 

Caton,  C.  J.  There  are  several  errors  in  this  record,  for 
which  the  judgment  must  be  reversed.  In  the  first  place,  we 
think  it  was  competent  to  show  by  the  certificate  of  the 
county  clerk,  the  state  of  the  county  records,  for  the  purpose 
of  proving  that  Fisk,  before  whom  the  acknowledgment  of 
the  deed  was  taken,  was  not,  at  the  time  the  acknowledg-  [  *107  ] 
ment  purported  to  have  been  taken,  a  justice  of  the  peace.  It 
seems  to  us  as  competent  to  make  it  appear  by  the  certificate  of 
the  county  clerk  that  his  records  show  that  there  was  no  such 
justice  in  the  county  at  the  time,  as  that  a  particular  person 
was  at  a  particular  time  a  justice  of  the  peace.  Such  certificate 
would  not  establish,  conclusively,  that  Fisk  was  not  a  justice, 
but  it  was  competent  evidence,  as  tending  to  show  that  fact. 
He  may  have  been  a  justice  de  facto,  although  there  was  not 
any  record  of  his  commission.  This  certificate  should  have  been 
admitted. 

We  shall  pass  over  some  other  errors  in  the  record,  which 
will  not  be  likely  to  arise  on  another  trial;  and  consider  the 
exception  taken  to  the  decision  of  the  court  in  refusing  to  per- 
mit the  plaintiff  to  introduce  in  evidence,  the  deed  from  Patter- 
son and  wife  to  L.  W.  Ross,  dated  the  15th  of  March,  1852. 
The  execution  of  this  deed  had  been  proved,  but  it  had  never 
been  recorded.  The  defendant's  attorneys,  Walker  and  Conwell, 
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had,  for  the  purpose  of  proving  title  in  themselves  and  conse- 
quently out  of  the  plaintiff,  introduced  a  deed  from  Patterson 
and  wife,  executed  in  1861.  The  defendant  objected  to  the 
reading  of  the  deed  in  evidence  which  was  offered  by  the  plain- 
tiff, on  the  ground  that  it  had  not  been  recorded,  and  the  court 
sustained  the  objection.  In  this  the  court  undoubtedly  erred. 
The  recording  could  have  no  possible  effect  upon  its  validity. 
The  recording  laws  might  postpone  it  in  favor  of  subsequent 
bona  fide  purchasers,  but  the  deed  was  nevertheless  valid.  It 
should  have  been  admitted  in, evidence,  and  then  the  question 
would  have  been  fairly  open  to  controversy,  whether  the  subse- 
quent purchasers  had,  before  they  purchased,  such  notice  of  the 
plaintiff's  claim  of  title  to  the  lot,  as  made  it  incumbent  on 
them,  in  good  faith,  to  have  inquired  of  him  what  title  he  had. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Michael  Mullett,  Appellant,  v.  Dokothea  Shrumph, 
and  William  Shrumph,  Administratrix  and  Admin- 
istrator of  the  estate  of  John  E.  Mullett,  deceased, 
Appellees. 

appeal  from  bond. 

A  promise  by  the  defendant  that  he  will  settle  with  the  plaintiff  as  soon  as  he 
receives  his  pay  for  certain  work,  is  a  conditional  promise;  and  does  not 
waive  the  statute  of  limitations,  unless  it  is  proved  that  he  has  received  his 
pay. 

[  *108  ]  Tins  was  a  suit  instituted  by  appellees  against  appel- 
lant, at  the  February  term,  A.  D.  1861,  of  the  Bond  County 
Court,  in  assumpsit,  for  work  and  labor,  care  and  diligence  and 
attention,  performed  by  John  E.  Mullett,  deceased,  in  his  life- 
time.    Declaration,  one  common  count. 

Appellant  pleaded  the  general  issue,  and  statute  of  limita- 
tions. 

Yerdict  for  appellees  for  $245. 
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Upon  the  trial,  Samuel  Mullett,  being  sworn  for  the  plain- 
tiff, stated,  that  John  E.  Mullett,  deceased,  worked  himself,  with 
his  team,  on  the  Mississippi  and  Atlantic  Railroad,  for  defend- 
ant, 108  days.  Said  work  was  worth  $2.75  per  day.  Said  work 
was  commenced  sometime  in  the  month  of  June,  1854,  and 
ended  in  the  month  of  November  or  December  of  the  same  year. 
On  cross-examination,  witness  states,  that  he  did  not  keep 
account  of  time,  but  was  present  when  John  E.  Mullett  and  de- 
fendant agreed  upon  the  amount  of  work,  about  the  time  they 
quit  work;  and  defendant  offered  to  give  John  E.  Mullett  $200 
for  his  work.  Witness  states,  it  was  for  the  work;  he  did  not 
know  of  any  partnership;  witness  worked  with  them  on  the 
road. 

Benedict  Mullett,  for  the  plaintiff,  testified,  that  John  E. 
Mullett,  deceased,  between  the  months  of  June  and  December, 
1854,  worked  with  his  team  108  days  for  defendant ;  that  said  work 
was  worth  $2.75  per  day;  that  it  was  done  on  the  Mississippi 
and  Atlantic  Railroad;  that  he  knew  of  no  partnership  between 
John  E.  Mullett  and  defendant  in  relation  to  the  work;  that  the 
work  was  done  on  two  sections  of  said  road,  in  Madison  county, 
which  defendant  had  taken  to  grade;  that  he  and  preceding 
witness  both  worked  on  said  road,  at  said  time,  with  John  E. 
Mullett,  deceased. 

Gaspar  Britt,  for  the  plaintiff,  testified,  that  shortly  after 
the  death  of  John  E.  Mullett,  which  occurrred  in  the  fall  of 
1858,  (the  said  John  E,  Mullett  having  been  his  son-in-law, 
and  the  administratrix  being  his  daughter),  he  conversed  with 
the  defendant  about  this  account;  that  he  then  had  John  E. 
Mullett's  memorandum  book,  containing  the  account  of  their 
work  on  railroad,  amounting  to  ninety-eight  days,  which  he 
showed  defendant;  that  defendant  said  that  John  worked 
more  days  than  that;  that  he  could  not  pay  it  then,  for  he  had 
no  money;  that  he  was  going  to  have  some  parts  of  the  work 
measured,  and  expected  to  get  some  money  soon,  and  then  he 
would  settle  the  account.  On  cross-examination,  witness 
states,1  that  defendant,  in  the  conversation,  claimed  that  there 
was  a  partnership  arrangement  between  him  and  John  E. 
Mullett;  that   defendant  spoke  of   measuring  the   work,  and 
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[*109]  also  about  a  suit  for  the  railroad  work,  but  did  not 
know  whether  the  suit  was  commenced  at  that  time;  that  de- 
fendant said,  when  he  got  the  money  for  the  work  he  would 
settle. 

On  behalf  of  the  defendant,  John  Wickenhousen  stated, 
that  during  the  summer  and  fall  of  1854,  he  did  the  smithing 
work  for  the  firm  of  Mullett  &  Co.,  who  were  at  work  on  a  con- 
tract of  grading  on  the  Mississippi  and  Atlantic  Railroad. 
That  the  said  smith  work  was  done  sometimes  at  the  request  of 
one,  and  sometimes  at  the  request  of  others  of  the  Mulletts. 
That  he  understood  that  defendant,  John  E.  Mullett,  deceased, 
Samuel  Mullett,  and  Benedict  Mullett,  were  partners,  and  com- 
prised the  firm  of  Mullett  &  Co.  That  he  had  often,  during 
that  time,  heard  each  of  them  speak  of  the  partnership,  and 
that  it  was  generally  known  in  the  neighborhood  that  they  were 
partners  in  said  work. 

One  Mohmom  testified,  that  in  the  summer  of  1854,  he 
worked  as  a  day  laborer  in  grading  on  the  Atlantic  and  Missis- 
sippi Railroad  for  the  Mulletts ;  worked  two  or  three  days ;  that 
said  firm  was  composed  of  Michael  Mullett,  (defendant),  John 
E.  Mullett,  deceased,  Samuel  Mullett,  and  Benedict  Mullett; 
(the  two  last  mentioned  being  the  two  witnesses  first  examined 
for  plaintiff );  that  he  was  hired  by  defendant,  and  discharged 
by  John  E.  Mullett,  deceased ;  and  that  it  was  at  the  time  gen- 
erally understood  in  the  neighborhood,  that  the  above  persons 
were  partners  in  said  work  on  the  railroad. 

John  SchVwp  testified,  that  he,  in  the  year  1854,  carried  on  a 
wagon  shop  in  Highland,  Madison  county,  in  partnership  with 
Michael  Mullett,  defendant,  and  did  wagon  work  for  the  Mul- 
letts while  at  work  on  the  railroad.  Knows  that  they  were  part- 
ners, from  frequent  conversations  with  defendant  and  John  E. 
Mullett;  had  heard  John  E.  Mullett  often  speaking  of  himself 
as  partner  in  said  work,  and  say  how  much  he  expected  to  make 
out  of  it;  he  thought  it  would  be  very  profitable.  The  work 
was  charged  to  Mullett  &  Co. 

As  rebutting  testimony  for  the  plaintiff,  Samuel  Mullett 
testified,  that  in  the  spring,  before  work  on  railroad  was  com- 
menced, Michael  Mullett  proposed  to  witness,  John  E.  Mullett, 
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and  Benedict  Mullett,  to  take  an  interest  in  building  part  of 
tlie  road,  of  which  Michael  Mullett  was  sub-contractor,  and  the 
four  should  build  it  in  partnership;  that  afterwards,  just  before 
thej  were  ready  to  commence  work,  he  proposed  to  Michael 
Mullett,  defendant,  that  they  should  make  the  agreement 
of  partnership  before  talked  of;  defendant  replied  that  he  would 
make  an  agreement  with  him  (witness);  but  he  would  not  make 
any  agreement  with  the  boys,  meaning  John  E.  Mullett,  [  *110] 
deceased,  and  Benedict  Mullett,  for  he  (defendant)  would  retain 
authority  to  dismiss  them  (John  E.  and  Benedict  Mullett)  at 
any  time.  There  was  no  attempt  to  close  the  partnership  after- 
wards, and  no  agreement  made. 

Benedict  Mullett  testified,  that  there  was  no  partnership 
agreement  ever  made  between  defendant,  Samuel  Mullett,  John 
E.  Mullett,  and  witness;  that  it  was  talked  of  in  the  spring,  but 
no  partnership  ever  formed  as  he  knew  of,  and  he  worked  all 
the  time  with  them. 

This  was  all  the  testimony  submitted  in  the  cause. 

By  agreement  of  parties,  this  cause  to  be  tried  by  the  Su- 
preme Court,  at  Springfield. 

George  W.  Shutt,  and  L.  Stevenson,  for  Appellant. 

S.  C.  Moore,  for  Appellee. 

Caton,  C.  J.  Whatever  promise  there  was  in  this  case,  was 
an  express  promise.  So  no  implied  promise  to  pay  the  debt 
can  be  raised  from  an  admission  that  it  was  due.  The  express 
promise  was  sworn  to  by  Mr.  Britt.  He  says,  the  defendant 
said  he  was  going  to  have  the  work  measured,  and  expected  to 
get  some  money  soon,  then  he  would  settle  the  account.  Again, 
"  that  defendant  said  when  he  got  the  money  for  the  work  he 
would  settle."  This  was  a  conditional  promise,  and  could 
neither  serve  for  the  foundation  of  an  action  itself,  nor  waive 
the  statute  of  limitations,  without  at  least  proving  that  the  de- 
fendant had  received  the  money  for  the  work. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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John  A.  Metcalf,  Appellant,  v.  Andrew  B.  Fouts, 

Appellee. 

APPEAL  FROM  EDGAR. 

On  a  settlement  of  partnership  affairs,  if  it  is  agreed  that  one  of  the  part- 
ners shall  collect  a  note  and  accounts,  for  the  benefit  of  both,  it  will  be 
presumed,  that  the  money,  as  fast  as  received,  should  be  divided  between 
the  parties. 

In  cases  tried  by  the  court,  errors  may  be  assigned  as  to  the  law  and  fact  upon 
the  judgment. 

This  was  an  action  of  assumpsit,  brought  by  Andrew  B. 
[*111]  Fouts  against  John  A.  Metcalf.  The  declaration  con- 
tains only  the  common  counts.  The  one  relied  on  in  the  trial 
below,  was  the  count  for  money  had  and  received.  To  the  dec- 
laration the  defendant  pleaded  the  general  issue.  A  jury  was 
waived,  and  the  cause  tried  by  the  court,  who  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $321.35,  from 
which  the  defendant  below  prayed  an  appeal  to  this  court, 
which  was  granted. 

On  the  trial  of  the  cause,  the  plaintiff  below  introduced  as  a 
witness  John  J.  Fouts,  who  testified  that  he  was  clerk  for 
defendant,  Metcalf;  that  said  Metcalf  and  plaintiff,  Fouts,  had 
been  partners,  trading  in  horses  and  mules.  Fouts,  the  plain- 
tiff, had  sold  a  lot  of  them  in  Iowa,  and  taken  notes  for  a  part 
of  the  proceeds,  in  his  own  name.  Metcalf  became  afraid 
about  the  safety  of  his  interest  in  the  notes.  He  had  furnished 
the  capital  and  they  were  to  divide  the  profits.  Witness 
passed  several  times  between  the  parties  in  proposing  terms. 
Metcalf  wanted  security,  and  demanded  interest  on  the  capi- 
tal advanced  by  him.  At  last  the  plaintiff,  Fouts,  agreed 
that,  if  Metcalf  would  settle  up  the  partnership  matters  finally, 
he  would  arrange  matters.  There  was  some  difference  about 
interest,  and  at  last  Fouts  agreed  that  if  Metcalf  would  pay  a 
note  which  he  (Fouts)  owed  to  one  Eedmon  for  $770,  and 
would  make  settlement  of  the  partnership,  as  stated,  that  he 
would  allow  Metcalf  the  interest  in  controversy;  and  they 
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made  a  computation  of  their  accounts  as  to  everything  except 
an  account  due  the  firm  in  Cincinnati,  for  feeding  mules,  and 
found  there  would  be  due  the  plaintiff  on  the  final  adjust- 
ment of  the  matters  as  stated,  three  hundred  dollars  of  the  six 
hundred  dollar  note  in  Iowa.  The  amount  of  the  Cincinnati 
account  was  not  known  at  the  time.  It  was  agreed  that  when 
the  account  was  collected,  it  should  be  divided  between  the 
parties  equally.  Metcalf  was  to  collect  the  account.  Metcalf 
afterwards  collected  between  seventy  and  eighty  dollars  of  the 
account.  There  was  one  note  in  Iowa  for  six  hundred  dollars, 
as  I  understood  from  the  parties,  and  it  was  agreed  that  it 
should  be  placed  in  the  hands  of  the  witness  for  collection, 
and  when  collected,  to  be  paid  by  witness,  to  each  the  amount 
due  them — three  hundred  and  fifteen  dollars  to  be  paid  to  the 
plaintiff,  Fouts,  as  balance  due  him  as  aforesaid.  The  plaintiff 
then  gave  witness  an  order  for  the  note  or  proceeds  thereof. 
And  afterwards,  Henry  S.  Metcalf  was  about  to  go  to  Iowa  to 
collect  some  notes  which  had  been  transferred  to  his  father; 
the  defendant  remarked,  that  witness  had  better  get  Henry 
S.  Metcalf  to  collect  it  also,  as  it  would  save  costs;  and  wit- 
ness transferred  his  order  to  Henry  S.  Metcalf,  at  the  sugges- 
tion of  the  defendant.  Witness  identified  the  order,  [*112] 
which  was  read  in  evidence,  viz.: 

Messrs.  Isett  &  Bruster: 

"  Pay  to  John  J.  Fouts,  or  order,  the  proceeds  of  a  certain  note  against  the 
St.  Johns,  which  Phelps  left  with  you  for  collection,  in  favor  of  me;  or  if 
protested ,  deliver  said  note  to  him  or  his  order. 

u  September  9, 1857.  A.  B.  FOUTS." 

On  the  back  of  the  order  was  the  following  indorsement: 

"  Deliver  to  H.  S.  Metcalf  the  proceeds  of  the  within  named  notes  for  me. 
"  October  23,  1857.  John  J.  Fouts." 

On  cross-examination,  witness  admitted  that  he  was,  by 
agreement  of  the  parties,  to  collect  the  six  hundred  dollar  note, 
and  pay  to  each  three  hundred  and  fifteen  dollars,  that  being 
the  amount  due  to  each  by  the  settlement.  The  plaintiff  was 
to  pay  it. 
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♦  Henry  S.  Metcalf  testified:  Tliere  had  been  four  hundred 
dollars  collected  on  the  note;  three  hundred  at  one  time,  and 
one  hundred  at  another.  Witness  don't  know  whether  the 
money  was  sent  to  him  or  his  father,  but  his  father  had  got  the 
money  through  witness.  "Witness  received  the  order  from 
John  J".  Fonts,  who  said,  when  he  transferred  it  to  witness,  he 
knew  he  (witness)  would  do  what  was  right  in  the  matter.  On 
that  order  witness  got  the  note  from  the  bankers  whose  hands 
it  was  in,  and  left  it  with  a  friend  for  collection,  who  agreed  to 
do  so  and  charge  nothing  for  it.  The  money  above  stated  was 
collected  and  remitted,  and  received  by  defendant. 

Some  three  hundred  and  fifty  dollars  remain  uncollected,  a 
good  deal  of  interest  having  accrued  on  the  note.  The  note 
is  held  subject  to  the  order  of  witness,  and  never  was  under 
the  control  of  the  defendant,  Metcalf.  Witness  acted  in  obtain- 
ing note  under  the  authority  conferred  by  the  assignment  of 
the  order  to  him  by  John  J.  Fouts;  was  present  part  of  the 
time  on  the  9th  of  September,  when  the  adjustment  was  made, 
and  the  agreement  entered  into,  that  John  J.  Fouts  should 
collect  the  six  hundred  and  thirty  dollars  and  pay  to  each  one- 
half  of  it;  did  not  understand  it  to  be  a  full  settlement  of  the 
partnership  transactions.  The  books  were  not  squared,  nor 
any  entry  of  a  settlement  made.  The  account  on  the  books 
was  introduced  in  evidence. 

There  was  an  account  due  the  firm  for  feeding  mules  in  Cin- 
cinnati, which  was  not  known  at  the  time.  Witness  made  a 
trip  to  Iowa  to  collect  notes  which  had  been  transferred  to 
[  *113  ]  defendant,  and  the  six  hundred  dollar  note.  (Defend- 
ant here  offered  to  prove  what  witness'  time  was  worth  in  col- 
lecting said  note,  or  trying  to  collect  it,  which  the  court  re- 
fused to  admit,  and  to  which  ruling  of  the  court,  in  rejecting 
said  evidence,  the  defendant  at  the  time  excepted.)  Witness 
proved  that  he  made  two  trips  to  Iowa  in  collecting  or  trying 
to  collect  notes  which  had  been  transferred  to  defendant,  and 
the  six  hundred  dollar  note.  One  trip  cost  $28.50  and  the 
other  $33. 

The  errors  assigned  are,  that, 

The  court  erred  in  rejecting  evidence  of  the  value  of  the 
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time  of  Henry  S.  Metcalf  in  collecting,  or  trying  to  collect,  the 
six  hundred  dollar  note. 

The  judgment  of  the  court  is  contrary  to  the  law  and  evi- 
dence in  the  case.. 

The  finding  of  the  court  is  contrary  to  the  evidence  in  the 
case. 

The  court  erred  in  overruling  the  defendant's  motion  for  a 
new  trial. 

A.  Green,  for  Appellant. 

John  Scholfield,  for  Appellee. 

"Walker,  J.  This  cause  was  tried,  in  the  court  below,  with- 
out the  intervention  of  a  jury,  by  consent  of  the  parties.  It  is 
assigned  for  error,  that  the  court  below,  excluded  evidence  of 
the  expenses  of  collecting  the  money  sued  for,  and  that  the 
finding  is  against  the  evidence. 

It  appears  from  the  evidence  contained  in  the  record,  that  the 
parties  had  been  jointly  engaged  in  the  purchase  and  sale  of 
horses  and  mules.  That  on  a  settlement  of  their  firm  business, 
there  remained  to  be  collected  a  note,  on  j>arties  in  Iowa,  for 
the  sum  of  $630;  also  an  account  against  some  person  in  Cin- 
cinnati, for  feeding  mules,  the  amount  of  which,  at  the  time  of 
the  settlement,  was  not  known.  It  also  appears,  that  on  the 
settlement,  there  was  due  appellant  three  hundred  and  fifteen 
dollars  of  the  Iowa  note.  It  was  then  agreed  that  the  account 
should  be  equally  divided,  when  collected.  It  appears,  that  the 
witness  Fonts  was  to  collect  the  note  for  the  parties,  and  pay  to 
each  of  the  parties  one- half.  It  also  appears,  that  an  order 
was  given  to  John  J.  Fouts,  on  persons  in  Iowa  who  had  the 
note  for  collection,  for  the  note  or  its  proceeds,  which  he 
afterwards  transferred  to  Henry  S.  Metcalf,  who  collected  at 
one  time  three  hundred,  and  at  another  one  hundred  dollars, 
which  he  paid  to  appellant.  It  likewise  appears,  that  [*114] 
appellant  collected  on  the  account,  seventy -five  dollars. 

From  a  reasonable  and  fair  construction  of  the  arrangement 
we  have  no  hesitation  in  saying,  that  the  parties  designed  the 
money  to  be  equally  divided,  as  the  same  should  be  collected. 
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It  cannot  be,  that  it  was  their  intention,  that  the  different  pay- 
ments which  might  be  received  should  remain  in  the  hands  of 
the  agent  or  of  either  party,  until  the  entire  sum  was  received, 
before  a  division  should  be  had.  Nor  had  the  appellant  the 
right  to  receive  his  full  share  out  of  the  first  moneys  collected, 
but  only  an  equal  portion  as  it  should  be  received.  The  evi- 
dence shows  that  there  had  been  collected  and  was  in  the  hands 
of  appellant,  from  four  hundred  and  seventy-five  to  seventy- 
eight  dollars,  one-half  of  which,  according  to  the  settlement, 
belonged  to  appellee,  and  which  he  had  a  right  to  recover.  It 
would  therefore  appear,  that  this  judgment  was  too  large,  and 
the  court  erred  in  its  finding. 

It  is,  however  urged,  that  the  appellant  cannot  assign  error 
on  this  judgment,  because  no  reasons  for  a  new  trial  were  filed 
in  the  court  below.  Under  the  22nd  section  of  the  practice 
act,  the  parties  are  authorized  to  assign  error  on  the  final  judg- 
ment, upon  both  the  law  and  the  evidence,  in  cases  of  trial  by 
the  court  without  a  jury.  Even  if  error  cannot  be  assigned  for 
the  overruling  the  motion  for  a  new  trial,  in  such  a  case,  yet 
as  error  may  be  assigned  on  the  final  judgment,  there  can  be  no 
force  in  the  objection.  The  court  under  that  section  is  author- 
ized to  consider  both  the  law  and  evidence,  and  determine 
whether  error  has  intervened  in  rendering  the  judgment. 

It  is  also  urged,  that  the  court  below  should  have  received 
evidence  of  the  value  of  Henry  S.  Metcalf 's  time  in  collecting, 
and  trying  to  collect  the  Iowa  note.  The  proof  shows  that  he 
was  going  to  Iowa  on  other  business,  and  was  to  attend  to  this 
matter  without  charge.  It,  therefore,  would  have  been  im- 
proper to  make  any  allowance  for  his  time,  unless  it  had  been 
proved  that  a  different  arrangement  had  been  made.  No  such 
proof  was  offered,  and  there  was  no  error  in  excluding  this  evi- 
dence. 

.  The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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W.  B.  Warren,  Appellant,  v.  A.  C.  Dickson,  [*115] 
and  John  H.  Dickson,  Appellees. 

APPEAL  FROM  MORGAN. 

It  is  error  to  instruct  the  jury,  that  if  the  defendant  purchased  lumber  from 
the  plaintiffs  without  disclosing  the  fact  that  he  was  purchasing  as  the 
agent  of  another,  he  became  personally  liable  for  the  price  of  the  lumber 
— because  the  plaintiffs  may  have  known  all  the  time  that  the  defend- 
ant was  merely  an  agent;  in  which  event,  he  would  not  be  personally 
liable. 

It  does  not  follow  that  a  judgment  will  be  reversed,  because  an  improper 
instruction  has  been  given  for  the  plaintiff  and  appellee,  if  the  other  in- 
structions on  his  behalf,  put  the  whole  case  fairly  before  the  jury. 

The  statute  of  frauds  must  be  pleaded,  if  it  is  to  be  relied  upon  by  the  de- 
fendant.    He  cannot  set  it  up,  for  the  first  time,  in  an  instruction. 

This  was  an  action  of  assumpsit  on  an  account  for  lumber. 
The  first  item  in  the  account  is  in  the  following  words:  "  1856, 
Jan.  25th.  To  amount  per  P.  Warren,  $68.59."  Then  an  ac- 
count for  lumber,  amounting  to  $361.24,  running  from  April 
19, 1856,  to  September  2,  1858. 

The  defendant  pleaded  the  general  issue. 

Upon  the  trial  of  the  case,  the  plaintiffs  introduced  as  a 
witness  Samuel  Markoe,  who  testified  that  he  had  no  personal 
knowledge  of  any  of  the  items  of  plaintiffs'  account  sued  for 
in  this  case,  excepting  those  commencing  [November  10,  1857, 
and  ending  December  4,  1857;  that  these  items  were  selected 
by  the  defendant  and  were  delivered  by  witness,  who  was  at 
the  time  a  clerk  for  plaintiffs  at  their  lumber  yard,  to  a  man  by 
the  name  of  Hobson,  who  then  lived  upon  the  farm  where  they 
were  used.  Witness  heard  nothing  said  by  defendant  at  the 
time  about  the  lumber  being  charged  to  any  other  person. 
"Witness  also  stated,  that  in  a  conversation  he  had  with  the  de- 
fendant during  the  present  term  of  the  court,  defendant  ad- 
mitted the  correctness  of  the  account,  excepting  one  item,  to 
wit,  the  siding  charged  at  $30,  which  he  said  he  did  not  obtain. 
Witness,  upon  his  cross-examination,  stated,  that  the  first  item 
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in  plaintiffs'  account,  was  for  an  account  of  that  amount  against 
Phil.  Warren,  which  was  transferred  and  charged  on  plaintiifs' 
books  against  defendant.  Witness  also  stated,  that  the  defend- 
ant, in  the  conversation  above  spoken  of,  also  said  that  the  item 
of  lumber  delivered  to  Hobson  for  the  farm  ought  to  have  been 
charged  to  his  son,  William  M.  Warren,  and  not  to  him  (de- 
fendant); that  defendant  did  not,  in  the  conversation  alluded  to, 
speak  of  the  account  as  "  the  account  sued  for  in  this  case,"  or 
"  the  account  in  suit,"  or  "  in  court,"  or  attached  to  any  decla- 
im *116]  ration;  he  said  it  was  not  necessary  to  call  me  as  a 
witness,  because  he  would  admit  the  charges  I  had  made.  He 
had  no  doubt  they  were  correct.  I  understood  him  to  speak  of 
the  account  in  suit. 

Plaintiffs  then  introduced  James  H.  Dickson,  who  testified, 
that  he  is  a  son  of  Plaintiff,  Archimedes  C.  Dickson;  that 
witness  saw  the  defendant  in  St.  Louis  last  winter,  on  the  13th 
of  February,  at  the  office  of  A.  0.  Dickson  &  Co. ;  that  defend- 
ant left  the  office  to  visit  some  of  his  friends,  and  saying  that 
he  would  return  again;  that  after  defendant  left,  father  re- 
quested witness  to  secrete  himself  in  the  office  for  the  purpose 
of  hearing  what  might  be  said  by  defendant  on  his  return ;  that 
father  notified  witness  when  defendant  was  returning,  and  wit- 
ness secreted  himself  in  the  stairway  leading  up  stairs  out  of 
the  office,  locking  the  door  after  him;  that  when  defendant  came 
in,  witness  heard  him  say  that  John  had  sued  him  up  here; 
that  he  knew  that  he  owed  the  account,  and  if  he  had  the 
money  he  would  pay  it  then,  but  he  hadn't  it,  and  he  wanted 
the  case  continued  until  he  could  get  the  money;  father  gave 
him  a  paper;  defendant  wanted  the  words  "and  son"  added  to 
it,  and  father  went  back  to  the  desk  and  witness  supposed  he 
added  those  words.     The  plaintiffs  here  rested  their  case. 

The  defendant,  with  the  consent  of  the  plaintiffs,  then  read  in 
evidence  to  the  jury  the  following  letter,  to  wit: 

I.  L.  Morrison: 

Dear  Sir — You  will  continue  the  suits  as  to  A .  C.  Dickson  &  Son  v.  W. 
B.  Warren  and  W.  M.  Warren,  until  I  come  up  and  have  the  matter  ar- 
ranged. A.  C.  DICKSON  &  SON. 

St.  Louis,  February  13,  1861. 
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The  defendant  then  introduced  Wm.  M.  Warren  as  a  wit- 
ness, who  testified,  that  he  is  a  son  of  the  defendant;  that  the 
items  contained  in  the  account  sued  for  in  this  case,  commenc- 
ing Nov.  10,  1857,  and  ending  Dec.  4,  1857,  were  engaged 
and  contracted  for  by  witness,  with  the  plaintiff,  A.  C.  Dick- 
son, and  were  by  agreement  to  be  furnished  witness  in  part 
payment  of  the  indebtedness  of  the  plaintiff  to  him,  witness, 
for  the  purpose  of  being  used  upon  a  farm  owned  by  witness 
and  his  father,  and  then  occupied  by  one  Hobson;  and  wit- 
ness notified  plaintiff  at  that  time  that  his  father  or  said  Hob- 
son  would  come  and  get  them;  that  soon  after  the  above 
items  had  been  obtained,  the  plaintiff,  John  H.  Dickson,  on 
meeting  witness  said  to  him,  "  You  must  be  building  a  large 
house;  your  father  has  got  a  large  quantity  of  lumber  on  your 
account,  which  we  have  charged  to  you."  To  which  witness 
replied,  "  No,  it  was  only  for  a  small  house  for  a  tenant." 
Witness  further  testified,  on  cross-examination,  that  the  [*117] 
indebtedness  of  plaintiffs  to  him,  above  spoken  of,  was  for  wit- 
ness' interest  in  lumber  left  at  the  time  of  the  dissolution  of 
the  firm  of  A.  C.  Dickson  and  witness,  Wm.  M.  Warren,  at 
their  lumber  yard  in  Jacksonville,  to  which  firm  the  plaintiffs 
were  successors  in  the  same  business  and  at  the  same  lumber 
yard. 

The  defendant  here  rested  his  case. 

Whereupon  plaintiff  introduced  Isaac  L.  Morrison,  who 
testified,  that  the  firm  of  A.  C.  Dickson  and  Son  was  dissolved 
some  time  jDrevious  to  February  13,  1861,  and  that  he  had  for 
some  time  previous  held  the  books  and  accounts  of  said  firm; 
and  that  by  arrangement  between  said  plaintiffs,  said  John  H. 
Dickson  had  the  control  of  the  business  of  the  former  firm. 

The  instructions  asked  for  by  the  plaintiff  and  given  on  his 
behalf,  are  set  out  in  the  opinion  of  the  Court. 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows, 
to  wit: 

2.  The  court  further  instructs  that  for  so  much  of  plaintiffs' 
account  as  the  jury  shall  believe,  from  the  evidence,  is  for  lum- 
ber furnished  on  the  account,  or  on  the  credit  of  Wm.  M.  War- 
ren, the  plaintiffs  have  no  right  to  recover  in  the  case. 
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3.  The  court  further  instructs  that  the  defendant  is  not  lia- 
ble for  the  account  against  Phil.  Warren,  charged  in  plaintiffs' 
account,  unless  the  jury  find  from  the  evidence  that  the  de- 
fendant has  promised  in  writing  to  pay  the  same. 

The  court  refused  to  give  defendant's  instruction  No.  3,  and 
also  refused  to  give  defendant's  instruction  E"o.  2,  until  the  same 
was  modified  by  adding  the  words  "  unless  they  shall  believe 
that  defendant  admitted  its  correctness  or  promised  to  pay  it;" 
and  when  so  modified,  gave  the  same.  To  which  refusal  to  give 
said  instruction,  and  to  the  action  of  the  court  in  modifying  the 
said  instruction  No.  2,  and  giving  the  same  as  modified  by  the 
court,  the  defendant,  by  his  counsel,  then  and  there  excepted. 

The  jury  found  a  verdict  for  plaintiff.  Motion  by  defendant 
for  new  trial  overruled,  and  appeal  granted. 

The  errors  assigned  are:  The  verdict  was  against  all  the  evi- 
dence; the  court  erred  in  giving  instructions  asked  by  plaintiff; 
also  in  giving  instructions  asked  bv  defendant;  the  court  erred 
in  modifying  defendant's  instructions;  and  in  overruling  motion 
for  new  trial,  and  rendering  judgment  against  defendant. 

Scholfield  &  Edmunds,  for  Appellant. 

I.  L.  Morrison,  for  Appellee. 

[*118  ]  Breese,  J.  The  principal  errors  assigned  on  this  rec- 
ord, question  the  correctness  of  the  instructions  given  by  the 
court.  The  first  instruction  given  for  the  plaintiff  is  as  follows: 
"  The  court  instructs  the  jury  for  the  plaintiffs,  that  if  they 
find  from  the  evidence  in  the  case  that  the  defendant  called  at 
the  yard  of  plaintiffs  for  any  of  the  lumber  in  the  bill  of  items 
filed  in  this  case,  and  that  he  agreed  upon  the  prices  of  the  lum- 
ber, and  had  the  same  selected;  and  that  said  items  of  lumber 
were  charged  at  the  time  of  its  sale  and  delivery  by  plaintiffs 
to  defendant,  and  that  defendant  did  not  then  disclose  the  fact 
to  plaintiffs,  that  he,  defendant,  was  purchasing  said  lumber  for 
and  on  account  of  "W.  M.  Warren,  then  defendant  became  per- 
sonally liable  for  the  value  of  said  lumber,  notwithstanding 
they  may  find  from  the  evidence  in  the  case  that  defendant,  at 
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the  time  of  the  sale  and  delivery  aforesaid,  was  in  fact  acting  as 
the  agent  of  W.  M.  Warren,  in  the  purchase  of  the  same." 

This  instruction  was  clearly  wrong,  for  the  plaintiffs  may 
have  known  perfectly  well,  that  the  defendant  was  getting  the 
lumber  for  another,  and  not  on  his  own  account.  In  such  a  case, 
it  surely  was  not  necessary  for  the  defendant  to  disclose  his 
agency.  If  the  plaintiffs  knew  that  fact,  why  disclose  it,  on  re- 
ceiving the  lumber?  The  instruction  shuts  out  of  view  this 
consideration. 

We  see  no  objection  to  the  modification  of  defendant's  second 
instruction,  nor  in  the  refusal  to  give  the  third  instruction. 
The  statute  of  frauds  was  not  pleaded,  or  in  any  shape  set  up, 
.as  a  defense.  Consequently,  according  to  the  rulings  of  this, 
and  other  courts,  it  can  not  be  set  up  in  the  form  of  instruc- 
tions. 

But  though  the  first  instruction  of  plaintiffs  was  wrong,  does 
it  follow  the  judgment  should  be  reversed?  The  second  in- 
struction asked  by  plaintiff,  puts  the  whole  case  fairly  and  square- 
ly before  the  jury,  and  to  which  we  see  no  objection,  and  we 
have  been  pointed  to  none.  It  is  this:  "That  if  they  find, 
from  the  evidence  in  the  case,  that  the  defendant  admitted  the 
account  sued  on  in  this  case  to  be  correct  and  unpaid,  and  prom- 
ised to  pay  the  same,  that  such  admissions  are  sufficient  evi- 
dence to  entitle  the  plaintiffs  to  recover  the  amount  of  said  ac- 
count, unless  they  further  find  from  the  evidence  that  defendant 
when  he  made  the  admission,  was  as  a  fact  mistaken  in  the  facts 
in  regard  to  said  account." 

The  statute  of  frauds  not  having  been  pleaded  and  relied 
on,  it  was  competent,  by  the  defendant's  unqualified  promise 
to  pay  the  debt,  to  charge  him  with  it.  The  jury  have  found 
the  defendant  made  the  admissions  and  promise,  with  a  full 
knowledge  of  all  the  facts  in  regard  to  the  account,  and  it  [*119  ] 
ought  to  bind  him.  The  testimony  of  James  H.  Dickson,  relied 
on  by  the  jury,  fully  establishes  the  liability  growing  out  of  an  ex- 
press promise  to  pay  the  account.  The  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Quintus  Tibbs,  and  Amelia  J.  Tibbs,  his  Wife,  im- 
pleaded with  Amelia  Allen,  Georgiana  Allen,  Onick 
S.  Allen,  Laura  Allen,  Frank  V.  Allen,  and  Tandy 
Allen,  Plaintiffs  in  Error,  v.  Charles  H.  Allen,  De- 
fendant in  Error. 

ERROR  TO  SANGAMON. 

Where  an  answer  is  filed  for  infant  defendants,  by  one  purporting  to  be  their 
guardian  ad  litem,  and  the  decree  recites  that  he  was  so  appointed,  but  the 
record  shows  no  separate  order  of  appointment,  it  will  be  presumed  that 
the  appointment  was  regularly  made. 

Where  the  record  shows  a  notice  by  publication  in  a  chancery  cause,  which 
recites  the  fact  that  an  affidavit  of  the  non-residence  of  the  defendants  was 
duly  filed,  but  the  affidavit  does  not  appear  in  the  record,  this  court  will  re- 
gard that  recital  as  an  official  declaration  by  the  clerk,  and  will  presume 
that  the  affidavit  was  duly  filed. 

Where  there  are  infant  and  adult  defendants,  and  the  adults  alone  prosecute 
a  writ  of  error,  they  cannot  assign  for  error  those  proceedings  which  only 
affect  the  interests  of  the  infants. 

Upon  a  bill  for  a  partition  brought  by  one  of  the  heirs  at  law,  in  which  it  is 
suggested  that  the  widow  is  entitled  to  dower  in  the  lands  sought  to  be 
divided,  but  the  prayer  does  not  ask  that  her  dower  be  assigned,  the  court 
cannot  decree  an  assignment  of  dower  and  appoint  commissioners  to  set  it 
off.  Nor  can  the  court  give  the  widow  an  estate  in  fee  in  one-third  of  the 
land,  in  lieu  of  her  life  estate,  for  dower. 

Where  the  affidavit  and  report  of  commissioners  appointed  to  make  partition 
bear  date  one  day  prior  to  the  order  of  their  appointment,  and  no  specific 
objection  is  raised  to  this,  it  will  be  regarded  as  a  mistake  of  the  clerk  in 
making  up  the  record. 

Commissioners  appointed  to  make  partition, should  take  the  oath  as  provided 
by  the  statute,  "  to  make  partition  in  accordance  with  the  judgment  of  the 
court  as  to  the  rights  and  interests  of  the  parties."  It  is  irregular  for  them 
to  be  sworn,  merely  to  divide  the  land  impartially. 

Commissioners  appointed  to  make  partition,  reported,  "that  from  all  the  cir- 
cumstances surrounding  the  pecuniary  condition  of  the  family,  and  the  lo- 
cality of  the  lands,  they  cannot  be  divided  without  prejudice  to  the  owners." 
Held,  that  this  report  was  not  in  conformity  with  the  statute,  and  did  not 
justify  the  court  in  ordering  a  sale  of  the  lands. 

A  bill  in  chancery  for  a  partition  should  set  out  the  title  of  the  petitioner,  or 
show  the  interest  he  claims  in  the  premises  sought  to  be  divided. 
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The  decree  in  a  chancery  proceeding-  for  partition,  should  set  out  the  respect- 
ive interests  and  titles  of  the  parties,  and  it  is  erorr  for  the  decree  to  pro- 
vide for  an  equal  division  among-  the  defendants  without  finding  [  *120] 
that  they  have  equal  interests  in  the  land. 

Infants  are  not  bound  by  a  decree  unless  all  of  the  evidence  necessary  to  estab- 
lish it,  is  preserved  in  the  record. 

This  was  a  bill  in  chancery  for  a  partition  of  lands,  filed  by 
the  defendant  in  error  in  the  Circuit  Court  of  Sangamon 
county. 

The  opinion  of  the  Court  contains  a  full  statement  of  all  the 
points  arising  in  the  case. 

J.  Grimshaw,  for  the  Plaintiffs  in  Error. 

M.  Hat,  for  the  Defendant  in  Error 

Breese,  J.  This  was  a  petition  filed  in  the  Sangamon  Cir- 
cuit Court  on  the  11th  of  September,  1848,  by  Charles  H.  Allen, 
setting  forth  that  the  petitioner,  together  with  Amelia  Jane 
Tibbs,  one  of  the  plaintiffs  in  error  here,  and  other  persons 
named,  were  the  children  and  heirs  at  law  of  one  Tandy  Allen, 
deceased,  and  Amelia  Allen,  his  widow.  That  Tandy  Allen 
was,  at  his  death,  seized  of  certain  lands  which  are  particularly 
described,  situate  in  Sangamon  county,  all  of  which  had  de- 
scended to  his  said  children,  subject  to  the  dower  of  his  widow, 
Amelia  Allen.  The  petition  further  states,  that  no  partition 
has  ever  been  made  of  the  lands,  and  on  account  of  the  minority 
of  most  of  the  heirs,  they  are  incapable  of  making  partition. 
And  that  it  is  not  certain  from  the  nature  and  situation  of  the 
lands,  that  a  partition  can  be  made  amongst  the  heirs,  without 
prejudice  to  their  interests,  and  diminishing  the  value  of  the 
land.  The  petitioner  therefore  prays  that  partition  of  the  lands 
may  be  made  by  an  order  and  decree  of  the  court,  between  him 
and  the  other  heirs  and  the  widow,  if  it  can  be  done  without 
prejudice  to  their  interest,  and  if  partition  cannot  be  made,  that 
the  lands  may  be  sold  and  the  proceeds  divided  amongst  the 
petitioner  and  the  other  heirs  and  widow.  The  widow,  Amelia 
Allen,  and  Amelia  Jane  Tibbs,  with  her  husband,  Quintus 
Tibbs,  together  with  the  other  heirs,  are  made  defendants,  and 
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a  summons  prayed  to  be  issued  against  them,  and  "  that  they  be 
compelled  to  answer  the  petition." 

The  petition  was  sworn  to  by  Elijah  lies,  on  the  day  it  was 
filed. 

Summons  was  issued  against  the  widow  and  heirs  at  law, 
dated  on  the  same  day,  11th  September,  1848,  and  returned 
by  the  sheriff  on  the  14th,  that  the  defendants  were  not  found 
in  his  bailiwick. 

[*121  ]  The  record  then  recites,  that  on  the  11th  September, 
1848,  there  was  made,  and  the  same  is  now  among  the  papers  in 
the  case,  a  notice  and  certificate  of  publication,  which,  after  the 
statement  of  the  venue  and  of  the  court,  and  the  title  of  the 
cause  and  names  of  parties,  is  as  follows:  "  Affid a vit  having 
been  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  for 
the  county  and  State  aforesaid,  that  all  of  the  defendants  in 
the  above  entitled  cause  are  non-residents  of  the  State  of 
Illinois,  notice  is  hereby  given  to  the  said  defendants,  that 
a  suit  is  pending  in  the  Circuit  Court  in  and  for  the  county 
and  State  aforesaid,  on  the  chancery  side  thereof,  wherein 
Charles  H.  Allen  is  complainant  and  you  are  defendants; 
that  a  subpoena  in  chancery  has  been  issued  in  said  cause, 
returnable  on  the  first  day  of  the  next  term  of  said  court,  to 
be  holden  at  the  court  house  in  the  city  of  Springfield,  on  the 
third  Monday  in  the  month  of  November,  A.  D.  1848,  at 
which  time  and  place  you  are  required  to  appear,"  etc.  Sep- 
tember 11,  1848. 

"  We  certify  that  the  attached  notice  was  published  in  the 
Illinois  Journal,  a  weekly  newspaper  printed  in  Springfield, 
Illinois,  four  weeks  successively,  the  first  publication  being 
made  on  the  13th  day  of  September,  1848,  and  the  last  on  the 
11th  day  of  October,  same  year." 

The  record  then  recites,  that  on  a  subsequent  day  of  the 
term  there  was  filed  in  open  court  an  answer  of  guardian  ad 
litem  as  follows:  "The  answer  of  Georgiana  Allen,  Ouick  S. 
Allen,  Laura  Allen,  Frank  Y.  Allen,  and  Tandy  Allen,  by 
B.  S.  Edwards,  their  guardian  ad  litem.  These  defendants, 
being  minors,  know  nothing  of  the  facts  stated  in  the  petition, 
and  require  proof  so  far  as  proof  is  necessary  to  be  made." 
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These  are  all  the  proceedings  in  the  court,  preliminary  to 
the  decree.  That  was  passed  on  the  twenty-third  of  Novem- 
ber, and  is  substantially  as  follows:  The  court  finds  the  peti- 
tion duly  sworn  to,  and  that  notice  of  the  petition  has  been 
duly  given  by  publishing  the  same  four  weeks  successively  in 
the  Sangamon  Journal,  a  public  newspaper  printed  and  pub- 
lished in  Springfield,  commencing  more  than  sixty  days  before 
the  first  day  of  the  present  term  of  the  court,  and  Benjamin 
S.  Edwards,  who  was  appointed  guardian  ad  litem  for  the 
defendants  (naming  them)  who  are  minors,  having  filed  the 
answer  of  said  minors,  and  the  court  being  satisfied  that  the 
lands  in  the  petition  mentioned  (describing  them)  are  owned 
jointly  by  the  petitioners  and  the  defendant,  Amelia  Jane 
Tibbs,  (and  the  other  defendants,  naming  the  children,)  and 
that  the  defendant,  Amelia  Allen,  is  entitled  to  dower  in  said 
lands.  It  is  therefore  ordered  by  the  court,  that  William 
Butler,  Erastus  Wright,  and  Washington  lies,  be  ap-  [*122] 
pointed  commissioners  to  make  partition  of  said  lands;  that 
they  lay  off  and  assign  to  the  said  Amelia  Allen  her  dower,  be- 
ing one-third  of  the  land  aforesaid,  by  metes  and  bounds,  accord- 
ing to  quantity  and  quality.  And  it  is  further  ordered,  that 
said  commissioners  divide  said  lands  equally,  among  the  other 
defendants,  assigning  to  said  Charles  H.  Allen,  Amelia  Jane 
Tibbs  (  and  the  other  children,  naming  them  )  each,  one  equal 
part  of  said  land,  and  that  they  make  their  report  to  this 
court. 

On  the  next  day,  (Nov.  24,  1848,)  the  commissioners  re- 
ported, prefixing  to  their  report  an  affidavit,  as  follows:  We, 
William  Butler,  Erastus  Wright,  and  Washington  lies,  com- 
missioners appointed  by  the  foregoing  decree,  do  solemnly 
swear  that  we  will  fairly  and  impartially  make  partition  of 
the  lands  in  said  decree  mentioned,  according  to  the  rights 
and  interests  of  the  parties,  if  the  same  can  be  done  consist- 
ently with  the  interests  of  the  parties.  Sworn  to  and  subscribed 
this  22nd  day  of  November,  1848. 

The  report  then  recites:  We,  the  commissioners  under- 
signed, having  made  ourselves  fully  acquainted  with  the 
following  list  of  lands,  belonging  to  the    estate  of  the    late 
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Tandy  Allen,  deceased — (describing  them) — being  the  sains 
as  described  in  the  order  attached  hereto  and  forming  part  of 
this  report.  From  all  the  circumstances  surrounding  the 
pecuniary  condition  of  the  family,  and  locality  of  the  land,  we 
are  of  opinion  that  said  lands  cannot  be  divided  without  pre- 
judice to  the  interest  of  the  owner.  Given  under  our  hands 
and  seals,  this  22nd  day  of  November,  1848. 

On  the  same  day,  22nd  November,  1848,  upon  the  coming  in 
of  the  report,  this  order  was  made: 

The  commissioners  appointed  in  this  case,  to  make  partition 
of  the  lands  in  the  petition  mentioned,  to  wit: — (describing 
them) — having  made  their  report  that  said  lands  cannot  be 
divided  without  manifest  prejudice  to  the  proprietors  of  the 
same;  it  is  therefore  ordered  by  the  court,  that  said  lands  be 
sold,  and  that  Erastus  Wright  be  appointed  commissioner  to 
sell  said  lands;  that  he  sell  the  same  at  public  auction,  to  the 
highest  bidder,  for  cash  in  hand;  that  he  sell  the  same  at  the 
door  of  the  court  house,  in  the  city  of  Springfield,  and  that 
he  give  notice  of  the  sale  by  advertising  the  same  in  some 
public  newspaper,  in  Springfield,  for  twenty  days,  and  that  he 
make  deed  or  deeds  to  the  purchaser  or  purchasers,  and  report 
the  same  to  this  court. 

No  other  order  appears  until  at  the  March  term,  1850,  when 
an  order  of  continuance  was  entered — and  no  other  order  in 
[*123]  the  cause,  until  March  term,  1852,  when  the  following 
order  was  entered:  "  Ordered,  by  the  court,  that  this  cause  be 
stricken  from  the  docket." 

The  foregoing  is  a  full  abstract  of  the  whole  record  in  this 
cause,  on  which  the  plaintiffs  in  error  have  assigned  these 
errors : 

First.  In  permitting  the  answer  of  guardian  ad  litem  to  be 
filed  for  minors  without  order  appointing  guardian. 

Second.  In  rendering  a  decree  for  partition  and  s?le,  with- 
out service  of  process  or  affidavit  of  non-residence,  and  due 
publication  of  notice  on  such  affidavit. 

Third.     In  rendering  decrees  against   defendants  for  parti- 
tion and  sale,  without  notice,  either  actual  or  constructive,  to 
defendants,  of  pendency  of  suit. 
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Fourth.  In  rendering  decrees  against  minor  defendants, 
without  proof  of  truth  of  allegations  contained  in  bill. 

Fifth.  In  ordering  commissioners  to  assign  dower  to  Ame- 
lia Allen,  widow,  when  bill  contained  no  prayer,  either  general 
or  special,  for  such  assignment  of  dower. 

Sixth.  In  ordering  partition  of  land  amongst  heirs  of 
Tandy  Allen,  and  assignment  to  Amelia  Allen,  widow,  her 
dower  being  one-third  of  lands,  thereby  giving  to  widow  one- 
third  in  fee  instead  of  use  of  one-third  for  life. 

Seventh.  In  decreeing  a  sale  upon  an  insufficient  report  of 
commissioners. 

Eighth.  In  decreeing  a  sale  upon  a  report  which  showed 
that  commissioners  did  not  go  upon  premises,  and  in  which 
they  do  not  report  that  premises  are  so  situated  that  partition 
cannot  be  made,  but  only  that  "  from  circumstances  surround- 
ing the  pecuniary  condition  of  the  family,  and  the  locality  of 
the  land,  such  lands  cannot  be  divided." 

Ninth.  In  ordering  partition  and  sale  without  fully  adju- 
dicating upon  rights  of  all  parties  to  suit. 

Tenth.  Ordering  partition  and  sale,  and  establishing  inter- 
est of  Amelia  Allen,  widow,  to  be  one-third,  when  by  law  her 
share  was  a  mere  dower  interest. 

Eleventh.  Ordering  a  sale  as  well  for  benefit  of  Amelia 
Allen,  the  doweress,  as  of  the  other  parties,  instead  of  ascer- 
taining the  yearly  value  of  such  dower,  and  ordering  a  sale, 
subject  to  such  yearly  value. 

Twelfth.  Ordering  a  sale  without  disposing  of  the  interest 
of  Amelia  Allen,  the  doweress. 

Thirteenth.  Error  assigned  by  leave:  In  rendering  de- 
crees in  the  cause,  either  against  minors  or  adults,  without 
preserving  in  record  the  evidence  upon  which  such  decrees  are 
based. 

We  will  dispose  of  the  errors  in  the  order  in  which  ['x'124] 
they  are  assigned. 

The  record  does  not  show  by  any  separate  order  entered 
therein,  that  a  guardian  ad  litem  was  appointed  by  the  court, 
as  the  statute  in  such  cases  imperatively  requires.  (Scates' 
Comp.  160,  Sec.  6;    ib.  155,  Sec.  22.)     An  answer,  however, 
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by  a  person  styling  himself  guardian  ad  litem  and  assuming 
that  character,  appears  in  the  record,  and  he  is  recognized  by 
the  court,  as  such,  in  the  decree.  It  may  happen  that  the  clerk 
will  omit  entering  upon  his  minutes,  this  preliminary  proceed- 
ing, and  we  see  no  reason  why  it  may  not  be  supplied  by  the 
recital  in  the  order  of  the  court.  The  court  certainly  knew 
Mr.  Edwards  was  acting  as  guardian  ad  litem,  and  with  that 
knowledge  recognized  his  authority.  The  record  states  the 
fact  that  he  was  appointed,  and  that  must  be  held  equivalent  to 
a  formal  appointment,  for  it  is  but  a  form,  the  infants  being  in 
no  way  affected  by  the  answer  of  the  guardian.  In  the  case  of 
Cost  v.  Rose,  17  111.  277,  it  appears  that  the  answer  of  a  per- 
son assuming  to  act  as  guardian  ad  litem  was  put  in,  after  a 
default  had  been  taken  against  all  the  defendants,  and  without 
any  formal  appointment  by  the  court.  This  was  clearly  irregu- 
lar, as  the  bill  then  stood  as  confessed.  That  case  did  not  go 
off  upon  that  ground,  nor  do  we  think  had  the  answer  of  the 
guardian  ad  litem  been  put  in  before  the  default,  and  recog- 
nized by  the  court  as  the  answer,  that  it  would  have  been 
deemed  such  an  irregularity  as  to  reverse  a  decree.  That  case 
was  reversed  for  want  of  a  sufficient  return  of  service  of  sum- 
mons, and  because  the  commissioners  made  partition  of  a  tract 
of  land  not  in  the  petition,  and  the  court  approved  it.  The  ap- 
pointment is  one,  more  of  form  than  substance,  and  so  long  as 
the  court  sees  the  interests  of  minors  have  been  attended  to,  by 
a  competent  person  assuming  to  act  as  guardian  ad  litem,  and 
as  his  acts  do  not  bind  the  infants,  and  he  is  recognized  by  the 
court,  we  should  not  deem  it  such  an  irregularity  as  should  re- 
verse a  decree,  regular  in  all  other  respects. 

The  second  and  third  errors  assigned,  bring  before  us  the 
notice  of  the  pendency  of  the  suit.  This  is  a  jurisdictional 
fact,  and  lies  at  the  foundation  of  the  case,  the  rule  being  that 
no  party  can  be  bound  by  a  judgment  or  decree,  who  never 
had  notice  of  the  proceeding,  either  actual  or  constructive. 
The  record  shows  affirmatively,  that  a  subpoena  was  issued, 
and  returned  non  est,  and  a  notice  published  in  the  Illinois 
Journal,  a  public  newspaper,  printed  at  the  place  of  holding 
the  court,  the  number  of  weeks  required  by  law,  and  in  the 
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time  required.  This  notice  takes  the  place  of  process,  and  is 
furnished  to  the  newspaper  by  the  clerk,  and  is  his  act.  [  *125  ] 
In  the  notice,  it  is  recited  that,  "  Affidavit  having  been  filed  in 
the  office  of  the  clerk  of  the  Circuit  Court,  for  the  county  and 
State  aforesaid,  that  all  of  the  defendants  in  the  above  entitled 
cause,  are  non-residents  of  the  State  of  Illinois :  Notice  is  here- 
by given,"  etc. 

The  affidavit  does  not  appear  in  the  record.  It  is  a  loose 
paper  in  the  cause,  quite  liable  to  be  lost  or  mislaid,  and  we 
should  be  very  unwilling  to  reverse  a  decree  or  judgment  if  it 
did  not  appear  in  the  record,  when  the  clerk  has  affirmed,  in  his 
official  character,  that  the  affidavit  was  filed  in  his  office,  and  the 
fact  is  so  recited  in  the  record.  We  must  place  reliance  on  the 
official  acts  of  the  clerk,  and  on  his  official  declarations,  and  we 
must  presume  something  to  sustain  his  acts.  It  is  his  duty  to 
require  the  affidavit — he  states  in  the  notice  it  was  filed  in  his 
office,  and  we  must  take  the  fact  to  be  so,  unless  the  contrary 
shall  be  made  to  appear.  The  presumption  must  obtain,  from 
all  that  appears  on  the  record,  that  the  required  affidavit  was 
made,  and  that  the  defendants  were  properly  before  the  court  by 
the  published  notice.  The  certificate  of  the  publisher  of  the 
paper  may  well  be  likened  to  the  return  of  an  officer.  Great 
loss  might  result  to  parties,  if  the  affidavit  of  non-residence,  in 
a  case  like  this,  could  not  be  produced  after  the  lapse  of  years. 
The  case  of  Randall  v.  Songer,  16  111.  28,  does  not  disturb  this 
view  of  the  question.  In  that  case,  the  record  recited  only  that, 
"  it  appears  to  the  satisfaction  of  the  court,  that  due  notice  has 
been  given  by  publication  of  the  pendency  of  this  suit." 
Neither  a  summons  or  advertisement  was  shown  in  that  case; 
here,  both  are  found  in  the  record. 

The  writ  of  error  being  prosecuted  by  two  of  the  adult  de- 
fendants only,  we  do  not  well  see  how  they  can  assign  as  error, 
such  proceedings  of  the  court  as  affect  the  infant  defendants. 
When  they  complain,  we  will  consider  the  errors  affecting  them, 
should  there  be  any.  "  Sufficient  unto  the  day,  is  the  evil  there- 
of." The  plaintiffs  in  error  cannot  be  injured  by  any  proceed- 
ings against  the  infants,  however,  irregular  they  may  have  been, 
and  therefore  we  consider  the  fourth  error  not  well  assigned. 
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The  fifth  error  assigned,  questions  the  correctness  of  that  part 
of  the  decree  which  directs  the  commissioners  to  assign  to  the 
widow  her  dower  in  the  lands,  the  bill  containing  no  prayer  to 
that  end. 

Other  errors  are  assigned  npon  this  order  of  the  court,  being 
the  sixth,  tenth,  eleventh  and  twelfth,  which  we  will  dispose  of 
together. 

[  *126  ]  The  bill  is  for  partition  only,  with  a  suggestion  of  the 
petitioners,  that  Amelia  Allen,  the  widow,  is  entitled  to  dower 
in  the  land  sought  to  be  divided,  but  there  is  no  averment  that 
she  claims  dower,  and  no  prayer  that  her  dower  be  set  off  and 
assigned  to  her. 

The  court  finds,  upon  what  proof  we  do  not  know,  as  none  is 
preserved  in  the  record,  that  the  widow  was  entitled  to  dower  in  all 
the  lands  described  in  the  petition,  and  the  commissioners  ap- 
pointed to  divide  the  lands  among  the  heirs  at  law,  were  ordered, 
in  addition,  "  to  lay  off  and  assign  "  to  her,  "  her  dower,  being 
one-third  of  the  lands  aforesaid,  by  metes  and  bounds,  according 
to  quantity  and  quality."  On  a  bill  for  mere  partition  among 
the  heirs  at  law  of  a  decedent,  without  any  prayer  that  dower 
be  assigned  the  widow,  we  know  of  no  law  or  practice  authori- 
zing the  court  to  decree  an  assignment  of  dower,  and  appoint 
commissioners  to  set  it  off  to  her.  Nor  do  we  recognize  the 
propriety  of  a  decree  which  shall,  on  such  a  petition,  assign  to  the 
widow  as  her  own  absolutely,  one-third  of  the  lands,  dividing 
the  residuum  among  the  heirs  at  law.  A  proceeding  in  parti- 
tion in  chancery  may  undoubtedly  contain  a  prayer  for  the  as- 
signment of  dower  to  the  widow,  and  if  the  court  adjudges  that 
she  shall  have  her  dower,  it  must  be  so  entered  of  record,  to- 
gether with  a  description  of  the  land  out  of  which  she  is  to  be 
endowed,  and  the  commissioners  appointed  to  make  partition, 
and  assign  dower,  and  so  sworn,  can  set  off  to  the  widow  her 
dower,  by  metes  and  bounds,  according  to  the  judgment  of  the 
court,  which  she  can  hold  and  enjoy  during  her  natural  life,  and 
at  the  same  time,  allot  and  set  off  to  each  owner  his  proper 
share,  according  to  quantity  and  quality,  every  one  of  which 
shares  may  be  incumbered  by  the  dower  interest  in  it,  set  off  to 
the  widow.  If,  however,  the  commissioners  report,  the  land 
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cannot  be  divided  without  great  injury  thereto,  nor  the  dower 
set  off  by  metes  and  bounds,  the  court  then  directs  the  yearly 
value  of  the  widow's  dower  to  be  ascertained  by  a  jury  empan- 
eled and  sworn  for  that  purpose,  and  their  finding  is  a  yearly 
charge  upon  the  lands  during  her  natural  life,  and  that  the  lauds 
be  sold,  subject  to  this  charge.  (Scates'  Comp.  156,  Sec.  28.) 
It  was  error  in  the  court  to  decree,  on  this  petition,  to  the  widow 
one-third  of  the  land  absolutely,  but  no  injury  resulted  from 
this,  because  the  commissioners  were  not  sworn  to  set  off  and 
assign  the  widow's  dower,  nor  did  they  do  so.  The  estate  of 
the  plaintiffs  has  not  been  lessened  in  any  decree,  nor  in  any 
manner  affected  by  this  portion  of  the  decree  determining  the 
widow's  dower,  or  in  ordering  a  sale  without  regard  to  it;  they 
therefore  cannot  complain  if  there  be  error  therein. 

The  seventh  and  eighth  errors,  assigned,  question  the  [*127] 
report  of  the  commissioners,  as  not  in  conformity  to  the  statute 
under  which  they  were  appointed  to  act. 

The  ninth  section  of  the  act  regulating  partition,  provides, 
when  the  court  shall  order  a  partition,  it  shall  appoint  three  dis- 
interested commissioners,  each  of  whom  shall  take  an  oath 
fairly  and  impartially  to  make  partition  in  accordance  with  the 
judgment  of  the  court,  as  to  the  rights  and  interests  of  the  par- 
ties, if  the  same  can  be  done  consistently  with  the  interests  of 
the  estate,  and  the  said  commissioners  shall  go  upon  the  prem- 
ises and  make  partition  of  said  lands,  tenements  and  heredita- 
ments, assigning  to  each  party  his  or  her  share  by  metes  and 
bounds;  and  may  make  report,  etc. 

It  is  provided  by  section  eleven,  when  any  lands,  etc.,  are  so 
circumstanced  that  a  division  cannot  be  made  without  manifest 
prejudice  to  the  proprietors,  and  the  commissioners  shall  so  re- 
port to  the  court,  the  court  shall  thereupon  give  an  order  to  the 
same  commissioners,  or  other  person  or  persons,  to  sell  such 
lands,  etc.,  and  make  report.  (Scates'  Comp.,  ch.  79,  page 
161). 

It  may  be  objected,  that  the  commissioners  did  not  take  the 
oath  prescribed  by  the  statute.  They  were  not  sworn  to  make 
partition,  "  in  accordance  with  the  judgment  of  the  court  as  to 
the  rights  and  interests  of  the  parties,"  but  only  sworn  to  di- 
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vide  the  land  according  to  their  own  opinions  of  those  rights 
and  interests,  without  regard  to  the  judgment  of  the  court.  It 
may  be  remarked  here  too,  that  the  affidavit  of  the  commission- 
ers, and  their  report,  bear  date  one  day  prior  to  their  appoint- 
ment— their  appointment  by  the  decree  having  been  made  on 
the  twenty-third  of  November,  whilst  the  affidavit,  and  report, 
bear  date  the  twenty-second  of  that  month.  But  no  point  is 
made  on  this,  and  we  will  assume  there  is  a  mistake  by  the 
clerk  in  making  up  the  record. 

But  now,  as  to  the  report  itself.  It  seems  to  us  so  objectiona- 
ble, as  to  preclude  the  right  to  ask  for,  and  obtain  an  order  of 
sale  upon  it.  It  fails  to  come  up  to  the  reasonable  requirements 
of  the  statute,  in  the  most  important  particulars. 

It  does  not  state,  they  went  upon  the  premises  they  were  re- 
quired to  divide — it  does  not  state  they  had  such  a  personal 
knowledge  of  the  lands,  and  of  such  tract,  as  to  render  it  un- 
necessary to  comply,  strictly,  with  the  statute — it  does  not  state 
that  the  lands,  and  each  tract  thereof,  are  so  circumstanced  that 
a  division  could  not  be  made  without  manifest  prejudice  to  the 
proprietors  of  the  land,  nor  does  it  contain  a  syllable  or  word 
respecting  the  circumstances  which  might  prevent  a  division. 
[  *128  ]  They  report  merely,  that  from  all  the  circumstances 
surrounding  the  pecuniary  condition  of  the  family  and  locality 
of  the  lands,  they  cannot  be  divided  without  prejudice  to  the 
interests  of  the  owners.  We  infer  from  this,  that  the  lands 
were  unimproved,  yielding  no  income  to  the  family,  and  that 
money  was  needed  for  their  support,  and  being  in  a  good  "  lo- 
cality," near  the  city  of  Springfield,  they  would  bring  money 
if  offered  for  sale.  The  court  was  not  justified  in  ordering  a 
sale  on  such  a  report  as  this.  It  is  not  only,  not  in  accordance 
with  the  statute,  but  in  the  face  of  the  statute.  The  pecuniary 
condition  of  the  family  and  the  locality  of  the  land  are  not 
elements  to  be  regarded  by  sworn  commissioners  appointed  to 
divide  the  land.  The  case  shows  there  were,  including  the  pe- 
titioner, seven  heirs  at  law  of  Tandy  Allen,  each  one  supposed 
to  have  an  equal  interest  in  those  lands,  the  whole  subject  to 
the  dower  of  the  widow.  It  appears  there  were  eight  tracts  of 
land  to  be  divided,  containing,  in  the  aggregate,  seven  hundred 
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and  twenty  acres,  all  in  a  rich  and  populous  neighborhood,  and 
near  the  city  of  Springfield.  It  would  require  much  proof  to 
induce  the  belief  that  so  much  land  could  not  be  divided  fairly 
and  equally,  according  to  quantity  and  quality,  among  seven 
claimants.  We  are  justified  in  believing,  that  it  was  not  the 
real  design  of  the  proceeding  in  partition  that  the  lands  should 
be  divided,  the  report  of  the  commissioners  informing  us,  that 
the  pecuniary  condition  of  the  family  was  such, — or  in  other 
words,  some  one  or  more  members  of  the  family  were  so  much 
in  want  of  money, — that  it  was  necessary,  in  order  to  supply 
the  want,  to  bring  these  rich  and  valuable  lands  to  the  hammer. 
There  is  no  law  for  it,  nor  justice  in'  it,  and  a  sale  should  not 
have  been  ordered  on  this  report. 

When  it  is  considered,  that  titles  to  valuable  lands  can  be  di- 
vested by  this  statutory  proceeding,  it  is  essential  the  statute 
should  be  observed,  the  courts  not  tolerating  any  essential  de- 
parture from  it.  In  this  case  it  seems  to  have  been  wholly  dis- 
regarded. V 

It  is  also  objected,  thar  the  court  did  not  ascertain  and 
declare  the  rights,  titles  and  interests  of  the  parties  by  the 
decree,  nor  is  the  evidence  shown,  on  which  the  decree  was 
based.  It  might  be  said  also,  that  the  petitioner  did  not 
set  out  his  title  in  the  petition,  or  make  exhibits  of  any 
rights  and  titles  the  defendants  may  have  claimed  to 
possess  to  the  lands.  The  decree  finds  nothing  proved — 
not  even  heirship  of  the  parties,  nor  the  interests  of  the 
several  parties,  by  any  evidence  in  the  record.  The  court 
orders  that  the  lands  be  divided  equally  among  the  defend- 
ants, after  taking  out  one-third  as  dower  of  the  widow,  [  *129  ] 
there  being  nothing  in  the  record  to  show,  they  were  entitled 
equally.  The  whole  proceeding  is  defective.  The  infant  heirs 
were  not  bound  by  the  decree,  for  no  proof  was  made  of  the 
truth  of  the  bill  as  to  them,  which  has  been  always  held  to  be 
necessary,  as  against  them.  McClay  v.  Norris,  4  Gilman, 
385;  Carr  v.  Fielden,  18  111.  18,  and  cases  there  cited.  The  cir- 
cumstances requiring  a  sale  of  the  lands,  were  not  such  as  the 
statute  regards.  By  the  decree,  the  widow  is  given  one-third 
of  the  land  absolutely,  when  by  law,  she  is  entitled  only  to  a 
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life  estate  in  one-third.  The  decree  does  not  find  the  interests 
of  the  several  parties.  Greenup  v.  Sewall,  18  111.  53;  Herd- 
man  v.  Short \  ib.  59.  For  these  errors,  the  decree  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 


Joseph  Veile,  Administrator  of  the  Estate  of  Leonard 
Koch,  deceased,  v.  Michael  Koch,  Guardian  of  the 
minor  heirs  of  Leonard  Koch,  deceased. 

AGREED  CASE  FROM  ST.   CLAIR. 

A,  being  in  feeble  health  and  a  resident  of  Missouri,  was  brought  by  B 
to  Illinois,  and  lived  in  the  house  of  B,  as  a  guest,  furnishing  his  own  room 
and  apart  of  his  food,  but  occupying  the  room  at  the  sufferance  of  B.  A 
had  two  daughters,  within  the  age  prescribed  by  the  fourth  section  of  the 
act,  entitled,  "An  Act  to  amend  an  act  relative  to  wills  and  testaments, 
executors  and  administrators,  and  the  settlement  of  estates,"  page  597, 
Revised  Statutes  of  1845,  one  of  whom  remained  with  him,  the  other  living 
apart  from  him  with  a  relative — A,  during  his  lifetime,  declaring  his  in- 
tention to  return  to  Missouri,  to  pursue  his  former  occupation :  Held,  that 
A  was  not  a  housekeeper  within  the  meaning  of  the  said  fourth  section, 
and  that  his  children  could  not  receive  the  same  amount  of  property  that 
would  have  been  by  law  allowed  to  the  widow  of  A. 

"  Ordered  by  the  court,  that  all  the  property  mentioned  in 
the  appraisement  bill  and  inventory  of  said  administrator,  be 
forthwith  delivered  up  by  said  administrator  to  Michael  Koch, 
guardian,  for  the  use  of  his  wards,  children  and  heirs  at  law 
of  Leonard,  deceased." 

It  is  hereby  agreed  by  the  attorneys  on  both  sides  of  this 
case,  that  the  foregoing  is  a  correct  transcript  and  order  of  the 
St.  Clair  County  Court,  and  that  the  said  St.  Clair  Circuit 
Court  affirmed  the  same  on  appeal  at  its  Spring  term,  1861 ; 
and  that  the  following  was  all  the  material  evidence  introduced 
in  said  trial,  in  said  Circuit  Court,  to  wit: 
[*130]  Leonard  Koch  died  intestate  in  said  county,  Septem- 
ber 30,  1860.  Joseph  Yeile,  his  brother-in-law,  took  out  let- 
ters of  administration  in  said  county,  on  his  estate,  December 
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10,  1860.  About  the  same  time,  Michael  Koch,  brother  of  de- 
ceased, took  out  letters  of  guardianship,  in  said  county,  for  the 
two  minor  children  of  deceased,  who  are  his  only  heirs  at  law, 
and  who  at  the  commencement  of  this  suit  had  the  custody  of 
said  children.  Said  Leonard  Koch,  deceased,  left,  at  the  time 
of  his  death,  Anne  Maria  Koch  and  Rosa  Koch,  the  one  four 
years  of  age,  the  other  ten  years  of  age,  his  only  children  and 
heirs  at  law,  and  no  widow,  and  no  more  property  than  the 
quantity  and  amount  mentioned  in  Act  37,  page  597,  Revised 
Statutes  of  the  year  1845,  and  the  amendments  thereto,  con- 
sisting of  household  furniture  and  musical  instruments.  That 
said  deceased,  about  a  year  before  his  death,  had  a  wife,  with 
whom  he  was  keeping  a  hotel  in  St.  Louis,  Mo. ;  that  soon  af- 
terwards his  wife  died,  and  he  moved  with  said  children  to  an- 
other part  of  the  city  of  St.  Louis,  Mo.,  where  he  rented  a 
couple  of  rooms,  and  he  and  his  children  kept  house  for  about 
nine  months,  he  teaching  music  for  a  livelihood.  About  two 
months  before  his  death,  and  while  so  situated,  his  brother  and 
brother-in-law,  who  are  the  plaintiff  and  defendant  in  this  suit, 
being  informed  that  said  Leonard  Koch  was  confined  to  his 
room,  and  part  of  the  time  to  the  bed,  with  consumption,  and 
having  obtained  his  consent,  went  over  from  St.  Clair  county 
aforesaid,  where  they  resided,  to  St.  Louis,  Mo.,  about  fourteen 
miles,  with  a  two-horse  wagon,  and  moved  the  said  Leonard,  his 
children,  and  all  his  property,  over  to  St.  Clair  county,  and 
placed  the  same  at  the  residence  of  said  Joseph  Yeile,  whose 
wife  is  the  sister  of  said  deceased,  said  Michael  Koch  remarking 
at  the  time  that  it  would  be  inconvenient  for  deceased  to  go  to 
his  house,  as  his  wife  was  sick.  Deceased  was  so  far  advanced 
with  sickness  at  that  time  that  he  was  placed  on  a  bed  in  the 
wagon  while  being  brought  over.  Deceased  was  placed  in  a 
room  in  the  house  of  Yeile,  which  was  furnished  from  that 
time  till  his  death,  partly  with  the  furniture  of  Yeile,  and  part- 
ly with  deceased's  furniture;  the  bed,  table,  one  bureau,  and 
chairs,  belonged  to  Yeile;  one  bureau,  a  stand,  the  lounge  on 
which  deceased  generally  laid,  as  well  as  some  other  things,  be- 
longed to  deceased.  Deceased,  while  there,  till  his  death,  was 
sometimes  walking  about,  but  generally  confined  to  his  room  or 
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bed.  After  being  there  about  two  weeks,  lie  told  Mr.  Yon 
Bernum  he  might  take  his  youngest  child  and  keep  it  till  he 
got  well,  but  he  would  not  part  with  her  permanently;  the 
older  one  would  not  be  so  much  trouble  to  Mrs.  Yeile,  and 
[*131]  could  help  him  some,  and  that  she  might  stay  with 
him.  Thereupon  the  youngest  one  went  and  lived  with  Mr. 
Yon  Bernum,  about  half  a  mile  distant,  until  deceased  died,  and 
the  older  one  remained  at  Yeile's — was  frequently  seen  to  make 
soup  for  and  to  bring  it  to  her  father,  and  waited  upon  him 
generally;  she  slept  in  another  room  (up  stairs)  with  Yeile's 
daughter,  and  ate  at  Yeile's  table,  with  his  children,  several 
times.  Michael  Koch,  who  is  a  butcher,  sent  meat  to  his  brother 
Leonard,  with  which  to  make  soup,  which  soup  was  used  by 
deceased,  and  the  meat  by  Yeile's  family.  The  cooking  was  all 
done  on  Yeile's  stove,  with  Yeile's  fire-wood.  Michael  lived 
in  Centreville,  and  Yeile  lived  about  a  half  a  mile  from  there. 
Leonard,  while  at  Yeile's,  remarked  that  if  he  should  get  well, 
he  thought  he  would  move  back  to  St.  Louis,  where  he  would 
follow  music  teaching  again.  Said  daughter  also  assisted  Mrs. 
Yeile  in  cooking,  and  washed  generally  for  her  father  with  the 
material  and  implements  of  Yeile.  There  was  no  agreement 
made  about  charging  for  board  or  rent.  The  daughter  testified, 
that  Mrs.  Yeile  did  not  generally  wait  upon  deceased  on  ac- 
count of  his.  offensive  smell. 

Now  it  is  further  agreed,  that  this  suit  stand  as  appealed  by 
said  Yeile  to  the  Supreme  Court,  to  be  tried  at  Springfield,  the 
said  Yeile  having  filed  an  appeal  bond,  which  is  hereby  ac- 
cepted. And  it  is  further  agreed,  that  if  the  said  Supreme 
Court  is  of  opinion  that  the  said  Leonard  Koch  was  a  house- 
keeper, the  head  of  a  family,  at  the  time  of  his  death,  under 
the  evidence,  within  the  meaning  of  section  four  of  Act  No. 
37,  page  597,  of  the  Revised  Statutes  of  1845,  and  that  the 
said  children  were  then  residing  with  him,  within  the  meaning 
of  said  section,  so  that  they  became  thereby  entitled  to  the 
property  mentioned  in  said  act,  then  said  court  shall  affirm  the 
judgment  below.  If  the  court,  however,  is  of  a  contrary  opin- 
ion, then  said  judgment  below  is  to  be  reversed. 
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W.  B.  Underwood,  and  J.  B.  Hay,  for  Koch,  Guardian. 

Walker,  J.  This  record  presents  upon  the  agreed  facts  in 
the  case,  the  question,  whether  the  property  left  by  deceased 
passes  to  the  administrator  or  to  the  guardian.  It  is  urged, 
that  by  the  operation  of  the  fourth  section  of  the  Act  of  21st 
February,  1849,  (Scates'  Comp.  1202),  the  property  in  contro- 
versy belong  to  the  minor  heirs  of  deceased.  That  section  pro- 
vides that  any  person  dying  intestate,  being  "  a  house-keeper 
and  the  head  of  a  family,  and  shall  leave  no  widow,  [  *132  ] 
there  shall  be  allowed  to  the  children  of  the  intestate,  residing 
with  him,  (including  all  males  under  eighteen  years  of  age, 
and  all  females),  at  the  time  of  his  death,  the  same  amount  of 
property  as  is  allowed  to  the  widow  by  this  act,  and  the  act  to 
which  this  is  an  amendment."  It  is  conceded,  that  the  prop- 
erty consists  of  such  articles  as  are  enumerated  in  the  law,  and 
that  the  children  are  such  as  are  provided  for  in  the  act ;  if  the 
deceased  was  a  housekeeper  and  his  children  resided  with  him, 
within  the  meaning  of  the  statute. 

It  is  shown  by  the  evidence,  that  the  deceased  being  at  the 
time  in  feeble  and  declining  health,  the  present  parties  to  this 
record  brought  him  from  St.  Louis,  in  Missouri,  to  this  State. 
He  then  remained  with  and  accepted  a  room  in  the  house  of 
appellant  until  his  death.  He  was,  when  he  came  to  the  State, 
feeble,  and  was  confined  a  greater  portion  of  his  time  to  his 
room  or  bed.  His  elder  daughter  remained  with  him,  and 
waited  upon  and  attended  to  him,  until  his  death.  The  younger 
was  placed  with  a  friend,  with  the  understanding  that,  on  her 
father's  recovery,  she  should  return  to  him.  The  daughter  who 
remained  with  him,  sometimes  ate  at  the  table  of  appellant,  and 
slept  with  his  daughter  in  a  different  apartment  from  that  oc- 
cupied by  deceased.  Appellees  furnished  deceased  with  meat, 
from  which  soup  was  made,  and  which  deceased  ate,  but  the 
meat  was  used  by  appellant's  family.  The  cooking  was  clone 
on  his  stove,  and  with  his  wood.  Deceased,  before  his  death, 
expressed  the  intention  of  again  returning  to  St.  Louis,  when 
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he  should  regain  his  health,  and  there  to  resume  his  profession 
of  teaching  music. 

From  this  evidence  it  is  apparent,  that  the  arrangement  for 
deceased  to  remain  with  appellant,  was  temporary  and  not  per- 
manent. The  evidence  fails  to  show  any  design  to  reside  in 
Illinois  as  his  home,  but  on  the  contrary,  he  expressed  the 
design  of  returning  to  Missouri,  to  pursue  his  profession.  And 
it  must  have  been  his  purpose  to  make  that  State  his  perma- 
nent home.  So  far  as  we  can  gather  his  intention  from  all 
the  facts  in  the  record,  he  never  intended  to  make  this  State 
his  residence.  He  obviously  came  to  this  State,  with  the 
design  of  remaining  for  a  limited  period  only,  and  then  to 
return.  We  find  no  fact  in  the  record  which  indicates  any 
intention  to  abandon  his  residence  in  Missouri.  And  to  en- 
title his  children  to  the  beneficent  provisions  of  this  statute, 
he  should  manifestly  have  been  a  resident  of  this  State.  This 
law  was  not  designed  to  operate,  nor  can  it  operate,  upon  resi- 
dents of  other  States.  Residents  of  other  jurisdictions, 
although  they  may  be  in  the  condition  specified  by  the  act, 
[*133]  are  not  embraced  within  its  provisions,  and  hence  have 
no  right  to  claim  its  benefits. 

Nor  does  the  evidence  show  that  he  was  a  householder. 
He,  it  is  true,  occupied  one  room  of  appellant's  dwelling,  and 
so  far  as  appears  from  the  evidence,  he  and  his  daughter  were 
its  only  occupants.  He  was  not  a  lessee  of  the  room.  He 
paid  no  rent,  nor  does  it  appear  that  any  arrangement  existed, 
giving  him  any  legal  right  to  continue  its  occupancy,  against 
the  consent  of  appellant.  Notwithstanding  he  furnished  it 
in  part,  it  does  not  appear  that  he  was  there  in  any  other  ref- 
lation than  that  of  a  visitor.  Appellant  had  the  undoubted 
right  to  control  its  use.  He  had  the  power  at  any  time  to 
require  it  to  have  been  vacated.  He  could  have  had  deceased 
removed  to  another  room  in  the  house,  as  convenience  or 
necessity  might  have  required.  If  appellant  had  the  right  to 
perform  these  acts,  they  were  certainly  inconsistent  with  the 
authority  of  a  housekeeper,  who  may  certainly  control  his 
household  affairs  as  he  may  choose,  independent  of  the  will  of 
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another.     This  was  by  no  means  the  condition  of    deceased, 
with  reference  to  the  room  which  he  occupied. 

To  bring  the  parties  claiming  its  benefits  within  the  provi- 
sions of  the  act,  deceased  must  also  have  been  the  head  of  a 
family,  and  that  family  should  have  resided  with  him.  In  this 
case,  we  think  the  evidence  shows  that  appellant  was  the 
head  of  the  family,  and  not  the  deceased,  during  his  life. 
Deceased  and  his  daughter  were,  it  might  be  only  temporarily, 
a  part  of  his  family,  and  his  younger  daughter  was  for  the 
time  being  a  part  of  another  family,  residing  in  a  separate  and 
distinct  tenement.  Deceased,  being  himself  a  guest,  we  think 
he  was  in  no  sense  a  resident,  and  his  children  were  not  residing 
with  him.  If  they  were,  it  was  in  Missouri,  and  not  in  this 
State,  as  that  was  his  residence. 

Whilst  an  act  so  beneficent  in  its  character,  and  directed  to 
objects  of  the  tenderest  care  of  the  law,  should  receive  a  rea- 
sonably libera]  construction,  yet  it  cannot  be  perverted  to  pur- 
poses or  objects  not  contemplated  by  its  framers.  To  give  the 
act  such  a  construction  as  to  embrace  this  property,  would  be 
calculated  to  work  injustice  to  creditors  in  other  cases,  if  not 
in  this.  However  much  we  might  be  inclined  to  permit  the 
guardian  to  hold  this  property  for  the  benefit  of  his  wardh, 
they  are  not  within  the  provisions  of  the  statute,  and  the  judg 
ment  of  the  court  below  must  be  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


John  Gauche,  Plaintiff  in  Error,  v.  Frederick  [*134  ] 
Mayer,  impleaded  with  Walter  Wright,  Defendant 
in  Error. 

ERROR  TO  ST.  CLAIR. 

A  party  may  maintain  trespass,  if  he  has  at  the  time  of  the  act,  such  a  title 
as  draws  after  it  a  constructive  possession 
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A  had  placed  goods  with  an  auctioneer  for  sale,  reserving  to  himself 
the  right  to  resume  possession  at  his  pleasure,  the  auctioneer  not  having 
any  claim  to  or  charge  upon  such  goods:  Held,  that  A  had  a  right  of  ac- 
tion in  trespass  against  a  sheriff  for  making  a  levy  upon  those  goods  as  the 
property  of  another,  the  sheriff  having  been  notified  of  the  facts  before  the 
levy. 

Plaintiff  in  error  filed  his  declaration  against  Mayer  and 
Wright  in  trespass  for  carrying  away  certain  articles  of  china- 
ware  and  crockery,  and  other  merchandise,  fully  described 
therein.  Wright  filed  his  plea  of  general  issue.  Mayer  jus- 
tified as  sheriff  under  an  execution  issued  from  Cook  county, 
in  favor  of  Wright  and  against  the  property  of  JSTolin,  Belt 
and  Galbreath,  which  said  execution  he  had  levied  upon  the 
goods,  etc.,  etc.,  claimed  by  plaintiff  in  error  in  his  declaration, 
as  the  goods  of  Nolin,  one  of  the  defendants  in  the  said  exe- 
cution. 

Plaintiff  filed  two  replications  to  said  special  plea;  one  de- 
nying the  execution,  and  the  other  averring,  that  the  said  prop- 
erty was  the  property  of  plaintiff,  and  not  of  Nolin. 

Upon  trial,  jury  found  defendants  guilty,  and  assessed  dam- 
ages at  $276.64.  The  plaintiff's  counsel  discharged  the  said 
defendant  Wright. 

Defendant  moved  for  and  obtained  a  new  trial. 

Before  second  trial,  plaintiff  dismissed  the  case  as  to 
Wright. 

Upon  the  trial,  plaintiff  proved  that  in  the  spring  of  1859, 
the  merchandise  in  question  was  given  to  JSTolin  &  Belt,  auc- 
tioneers in  the  city  of  Belleville,  to  sell  on  commission. 
Some  months  before  the  goods  were  levied  upon,  Nolin  & 
Belt  sold  out  to  one  Bates,  who  was  also  carrying  on  the  auc- 
tioneering business.  Nolin  &  Belt,  at  the  time  of  selling  out, 
informed  plaintiff  that  his  goods  had  been  left  in  the  store, 
and  plaintiff  made  arrangements  with  Mr.  Bates  to  sell  them 
on  commission.  Nolin,  at  the  time  of  the  levy,  was  in  the 
store,  having  still  some  things  of  his  own  in  the  store,  and  he 
told  the  sheriff,  that  the  goods  levied  upon  were  the  goods  of 
Gauche.  Bates  stated,  that  about  20th  July,  1859,  about 
two  weeks  before  the  levy,  an  agent  of  Gauche  came  over 
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and  asked  him  whether  he  would  take  the  commission  of 
goods  on  the  same  terms  that  Nolin  &  Belt  had  had  [*135  ] 
them;  that  he  agreed  to  it,  and  he  was  to  sell  the  goods  at  auc- 
tion or  otherwise,  to  the  best  advantage,  for  ten  per  cent,  com- 
mission. The  goods  levied  upon  as  invoiced  by  him  at  half 
the  original  prices,  amounted  to  $319.  He  told  the  sheriff  that 
the  goods  were  not  Nolin's,  but  belonged  to  plaintiff  at  St. 
Louis;  they  were  apart  under  the  counter,  and  he  repeatedly 
informed  the  sheriff  that  they  were  commission  goods,  and  the 
sheriff  said  he  did  not  know,  nor  did  he  care,  or  words  to  that 
effect.  He  could,  as  he  understood  it,  return  the  goods  at  any 
time,  and  Gauche  could  have  called  for  them  at  any  time.  The 
old  sign  of  the  firm  of  Nolin  &  Belt  was  still  painted  over  the 
door,  but  Bates  had  ordered  the  painter  to  paint  the  names  of 
the  new  firm,  but  the  painter  had  disappointed  him.  The 
goods  were  sold  by  the  sheriff. 

Defendant  proved  that  Mayer  was  acting  sheriff,  produced 
execution,  and  also  the  return  thereon;  to  the  reading  of  which 
return,  the  plaintiff  objected,  but  objection  was  overruled. 

Case  was  by  consent  tried  by  court,  who  took  the  case  under 
advisement,  for  the  purpose  of  examining  witness  Bates  again, 
which  the  court  did,  while  plaintiff's  counsel  was  not  in  court, 
at  a  subsequent  day,  and  gave  verdict  for  defendant,  overruled 
motion  for  a  new  trial,  and  gave  judgment  for  costs. 

The  plaintiff  assigns  the  following  errors:  That  the  court 
admitted  improper  evidence;  admitted  evidence  improperly; 
refused  motion  for  new  trial;  and  gave  judgment  for  defendant 
and  not  for  plaintiff. 

Gustavus  Kcernee,  for  Plaintiff  in  Error. 

J.  B.  Underwood,  for  Defendant  in  Error. 

Breese,  J.  To  entitle  a  person  to  maintain  an  action  of 
trespass,  he  must,  at  the  time  when  the  act,  constituting  the 
trespass,  was  done,  either  have  the  actual  possession  in  him  of 
the  thing  which  is  the  object  of  the  trespass,  or  else  he  must 
have  a  constructive  possession,  by  reason  of  the  right  or  title 
to  the  thing  being  actually  vested  in  him,  such  title  or  right, 
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drawing  after  it,  a  constructive  possession.  If  the  general 
owner  parts  with  his  possession,  and  the  bailee,  at  the  time  when 
the  injury  was  committed,  has  a  right  exclusively  to  use  the 
thing,  the  inference  of  a  constructive  possession  is  rebutted, 
and  the  general  owner  cannot  maintain  trespass,  his  possession 
[*136]  being  in  reversion  only.  The  action  is  founded  on  pos- 
session, or  on  such  a  title  as  draws  after  it  a  constructive  pos- 
session. What  are  the  facts  in  this  case?  The  goods  in  ques- 
tion had  been  deposited  by  the  plaintiff,  a  resident  of  St.  Louis, 
with  the  firm  of  Nolin  &  Belt,  of  Belleville,  to  sell  on  a  certain 
stipulated  commission,  but  within  no  specified  time.  The  firm 
made  sale  of  some  of  the  goods,  and  having  sold  out  their  con- 
cern to  Bates,  he  agreed  to  sell  the  remainder  on  the  same 
terms  that  Nolin  &  Belt  had  stipulated.  Soon  after  this  sale, 
Bates  being  in  possession  of  the  goods,  an  execution  against 
Nolin  &  Belt  was  levied,  by  the  defendant,  as  sheriff  of  St. 
Clair  county,  on  them,  he  being  informed  at  the  time,  both  by 
Nolin  and  by  Bates,  that  they  were  the  goods  of  the  plaintiff, 
and  not  the  property  of  Nolin  &  Belt,  or  either  of  them.  The 
goods  were  taken  by  the  sheriff  and  sold,  and  this  action  of 
trespass  brought  by  the  owners. 

On  the  trial,  it  was  proved  by  Bates,  that  he  had  agreed  with 
the  plaintiff,  some  weeks  before  the  levy,  to  sell  these  goods  at 
auction  for  a  commission  of  ten  per  cent.  He  states  he  under- 
stood the  contract  with  the  plaintiff  to  be,  that  he  could  return 
the  goods  at  any  time,  and  that  plaintiff  could  have  called  for 
them  at  any  time.  At  a  separate  examination  of  this  witness 
by  the  court,  on  the  following  day,  the  court  stating,  that  his 
decision  would  turn  on  the  nature  of  the  contract  the  witness 
had  made  with  the  plaintiff,  the  witness  stated,  there  was  noth- 
ing said  specially  about  the  keeping  the  goods,  or  the  right  of 
plaintiff  to  call  for  them  at  any  time  —  he  took  the  goods  on 
general  commission  to  sell  for  the  plaintiff.  This  the  court 
deemed  sufficient  evidence,  to  rebut  the  claim  of  a  right  of 
possession  in  the  plaintiff,  and  accordingly  decided  that  he 
could  not  maintain  his  action  of  trespass. 

It  is  undoubtedly  true,  that  Bates,  the  bailee  of  these  goods, 
might  have  maintained  trespass  against  the  defendant  for  taking 
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tlie  goods  out  of  his  actual  possession  —  trespass  being  founded 
on  possession.  But  does  it  follow,  that  the  real  owner  might 
not  also  maintain  the  action?  The  defendant  was  a  wrong- 
doer, both  as  it  regards  the  bailee,  and  the  real  owner  of  the 
goods,  though  the  force  was  actually  against  the  bailee's  pos- 
session. The  question  then  is,  had  the  plaintiff,  by  reason 
of  his  being  the  real  owner  of  the  goods,  such  a  construc- 
tive possession  as  to  enable  him  to  maintain  trespass?  To 
answer  this,  we  must  inquire,  was  there  any  bar  to  his  tak- 
ing actual  possession?  Was  there  any  subsisting  right  or 
claim  to  the  goods  in  any  other  person,  sufficient  to  override 
or  postpone  the  right  of  plaintiff  to  the  possession  of  the  goods 
at  the  time  of  the  levy?  We  cannot  find  from  the  testimony, 
that  any  such  bar  existed,  or  that  there  was  anything  [*137] 
in  the  way  to  prevent  the  plaintiff  from  taking  immediate 
possession,  at  the  time  of  the  levy.  The  bailee  sets  up  no 
claim  for  storage,  commissions,  or  any  lien  whatever  upon  the 
goods,  and  according  to  his  view  of  the  contract,  though  noth- 
ing special  was  said  about  it,  the  plaintiff  had  a  right  to  re- 
possess himself  of  the  goods  whenever  he  pleased,  and  so  had 
the  bailee  the  right  to  return  them,  whenever  he  thought  proper. 
The  defendant  is  a  stranger  to  the  goods  and  a  wrong-doer,  and 
it  does  not  rest  with  him  to  say,  that  the  bailee  had  a  lien  on 
the  goods,  when  the  bailee  disclaims  any  such  lien,  and  proofs 
show  that  the  bailee  had  no  claim  of  any  kind  upon  the  goods. 
We  think  then,  the  plaintiff  being  the  real  owner  of  the 
goods,  and  having  the  right,  at  the  time  of  the  levy  and  depor- 
tation of  the  goods,  to  have  the  immediate  possession  of  them, 
can  maintain  trespass  against  a  stranger  and  wrong-doer  for 
taking  them  and  carrying  them  away.  The  case  of  Gannon 
v.  Kinney,  3  Scam.  10,  and  cases  there  cited,  sustain  the  view 
wre  have  taken  of  this  case.  It  is  urged,  however,  by  the  de- 
fendant, that  the  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence  in  the  cause.  This  court  has  repeatedly  decided, 
that  if  the  bill  of  exceptions  does  not  contain  all  the  evidence, 
the  ruling  of  the  court  on  a  motion  for  a  new  trial  will  not  be 
considered.  This  is,  undoubtedly,  the  general  rule  and  a  salu- 
tary one;  but  when  a  record  discloses  the  fact  that  the  cause 
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was  tried  by  the  court  without  a  jury,  and  the  judge  certifies 
that  he  based  his  decision  on  one  part  of  the  testimony  only, 
and  that  part  is  decisive  of  the  case,  this  court,  it  would  seem, 
could  inquire  into  the  propriety  of  the  decision  on  that  testi- 
mony, it  being  fully  stated  in  the  bill  of  exceptions  and  made 
the  turning  point  of  the  judgment.  There  is  no  serious  ques- 
tion made  about  any  other  point  in  the  cause. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  award  a  new  trial. 

Judgment  reversed. 


[*138]  Abner  Leitch,  Appellant,  v.  Edmon  Campbell, 

Appellee. 

APPEAL  FROM  EDGAR. 

An  award  of  arbitrators  arising  out  of  a  suit  before  a  justice  of  the  peace, 
will  not  be  set  aside,  because  the  arbitrators  did  not  see  the  account  filed 
with  the  justice;  or  because  they  allowed  proof  of  a  delivery  of  articles  be- 
yond what  was  stated  therein,  such  proofs  having  been  made  to  countervail 
an  unexpected  claim  for  a  payment  for  articles  previously  delivered. 

This  was  a  suit  originally  brought  by  Campbell  against  Leitch, 
on  an  account,  before  a  justice  of  the  peace,  who  rendered  a 
judgment  in  behalf  of  the  defendant  below  for  costs,  from 
which  judgment  Campbell  appealed  to  the  Circuit  Court. 

On  trial  being  had  in  the  Circuit  Court,  resulting  in  favor  of 
plaintiff,  and  a  new  trial  awarded,  the  case  was  afterwards,  by 
an  agreement  made  an  order  of  court,  referred  to  three  arbitra- 
tors, viz. :  Michael  O'llair,  C.  B.'  McAnnally,  and  S.  H.  Elliott, 
who  awarded  that  Leitch  should  pay  to  Campbell  the  sum  of 
$31.24  and  all  costs. 

Upon  the  filing  of  said  award,  the  defendant  excepted  to  the 
same  for  the  following  reasons:  the  arbitrators  made  a  mistake 
in  making  their  award,  as  to  the  amount  found  to  be  due  from 
the  defendant  to  the  plaintiff ;  and  the  arbitrators,  in  making 
their  award,  allowed  the  plaintiff  for  a  greater  number  of  bushels 
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of  corn  than  was  claimed  by  the  plaintiff  in  his  account  filed 
in  the  case.  I 

The  defendant  introduced  Silas  H.  Elliott  as  a  witness, 
who  testified  that  he  was  one  of  the  arbitrators  to  whom 
this  case  was  submitted,  and  who  joined  in  making  the 
award;  that  he  heard  the  evidence  in  the  case  when  tried  be- 
fore the  arbitrators;  that  in  making  their  award,  they  found 
that  the  plaintiff  had  delivered  the  defendant  about  two  hun- 
dred and  sixteen  bushels  of  corn,  or  nine  loads,  of  twenty-four 
bushels  to  each  load,  at  thirty-three  and  one- third  cents  per 
bushel,  and  they  allowed  the  defendant  a  credit  of  forty  dol- 
lars, which  was  proved  or  admitted  before  the  arbitrators  to 
have  been  paid  by  the  defendant  to  the  plaintiff ;  that  the 
evidence  as  to  the  amount  of  corn  which  was  delivered  by  the 
plaintiff  to  the  defendant  varied,  some  witnesses  stating  that 
there  were  eight  wagon-loads  delivered,  and  some  nine,  and 
the  quantity  of  bushels  to  the  load  being  variously  estimated 
at  eighteen,  twenty  and  twenty-four  bushels.  The  witness 
did  not  recollect  that  he  saw  any  account  on  the  trial  before 
the  arbitrators,  and  did  not  think  any  of  the  papers  in  [*139] 
the  case  were  shown  to  the  arbitrators. 

Sheridan  P.  Read,  another  witness  then  introduced  by  de- 
fendant, testified  that  he  had  been  counsel  for  defendant,  Leitch, 
in  this  case  from  its  commencement;  that  the  account  which  is 
now  filed  with  the  papers  was  the  only  account  which  had  ever 
been  filed  in  the  case,  so  far  as  he  knew,  which  account,  then 
shown  to  the  court,  is  in  the  following  words  and  figures: 

"Abner  Leitch, 

Bo't  of  Edmon  Campbell, 
March,  1857,  160  Bu.Corn,  33ic $53.33." 

Witness  further  testified  that  the  account  is  in  the  handwri- 
ting of  Charles  Summers,  who  was  the  plaintiff's  counsel  when 
the  suit  was  first  brought  before  the  magistrate,  and  thinks  that 
it  is  the  original  account  filed  in  the  case.  At  the  time  of  the 
trial  before  the  arbitrators,  the  papers  in  the  case  were  there, 
and  witness  thinks  he  had  them  open,  and,  as  he  left  the  room 
before  the  trial  was  concluded,  he  laid  them  on  the  table  near 
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which  the  arbitrators  were  sitting,  but  does  not  know  whether 
their  attention  was  called  to  tthem  or  not. 

The  court  overruled  the  defendant's  exceptions  to  the  award, 
and  rendered  judgment  on  the  same,  for  the  sum  of  $31.24  and 
all  the  costs;  the  defendant  then  and  there  excepting  to  the  de- 
cision of  the  court  in  overruling  said  exceptions  to  the  award 
and  rendering  said  judgment. 

The  defendant  assigns  for  error,  the  overruling  by  the  court 
below  of  the  exceptions  to  the  award,  and  the  judgment  of  the 
court  below  upon  said  award. 

Sheridan  P.  Read,  for  Appellant. 

John  Soholfield,  for  Appellee. 

Caton,  C.  J.  This  action  was  brought  before  a  justice  of  the 
peace,  whence  it  was  appealed  to  the  Circuit  Court,  where  it 
was  referred  to  arbitrators,  who  reported  to  the  court  that  there 
was  due  to  the  plaintiff  thirty-one  dollars  and  twenty-four  cents. 
The  defendant  moved  to  set  aside  the  report,  upon  the  ground 
that  the  arbitrators  had  allowed  the  plaintiff  for  more  corn  than 
he  had  claimed  in  the  account  filed  with  the  justice,  when  he 
commenced  his  action.  The  account  filed,  was  for  one  hundred 
and  sixty  bushels  of  corn,  at  thirty-three  and  one-third  cents 
per  bushel,  amounting  to  fifty-three  dollars  and  thirty-three 
[*140]  cents.  One  of  the  arbitrators  states,  that  they  allowed 
the  plaintiff  for  two  hundred  and  sixteen  bushels  of  corn,  at 
thirty-three  and  one-third  cents  per  bushel,  and  charged  him 
with  forty  dollars,  paid  by  the  defendant,  leaving  the  balance 
due  as  stated  in  the  report.  That  their  attention  was  never 
called  to,  nor  did  they  see  the  account  filed  before  the  justice. 
Under  such  circumstances,  we  are  by  no  means  prepared  to  say, 
that  the  award  of  the  arbitrators  should  have  been  set  aside,  if 
it  clearly  appeared  that  they  had  allowed  the  plaintiff'  more 
than  the  amount  of  his  account  filed  before  the  justice.  If  the 
defendant  desired  the  arbitrators  to  be  influenced  in  their  de- 
cision by  the  account,  he  should  have  brought  it  to  their  atten- 
tion. But  in  this  case  they  did  not  exceed  the  claim  filed. 
The  award  was  more  than  twenty  dollars  less  than  the  amount 
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of  the  plaintiff's  account.  True,  he  proved  the  delivery  of 
more  corn  than  was  charged  in  the  account,  but  this  he  was 
obliged  to  do,  in  order  to  meet  the  forty  dollar  payment  proved 
by  the  defendant.  The  corn  paid  for  by  the  forty  dollars,  had 
no  ear  marks  by  which  he  could  show  that  it  was  not  the  corn 
charged  in  the  account,  and  there  was  no  possible  way  of  doing 
that,  but  by  showing  that  he  had  delivered  more  corn  than  he 
had  charged  in  that  account.  When  the  whole  evidence  was 
considered,  instead  of  showing  that  the  plaintiff  had  not  charged 
for  enough  corn  to  sustain  the  award,  it  showed  that  he  had 
charged  for  more  than  was  actually  due  him,  and  hence  the 
arbitrators  cut  down  the  account  by  more  than  twenty  dollars. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Commissioners  of  Highways  of  the  Town  of 
Sonora,  Plaintiffs  in  Error,  v.  The  Supervisors  of 
Carthage,  Prairie  and  Montebello,  and  George 
Black,  J.  J.  Gardner  and  J.  Darby,  Defendants  in 
Error. 

ERROR  TO  HANCOCK. 

The  only  office  which  the  common  law  writ  of  certiorari  performs,  is  to  certify 
the  record  of  a  proceeding  from  an  inferior  to  a  superior  tribunal.  It  is 
the  duty  of  the  inferior  body  to  whom  it  is  directed,  to  transmit  a  complete 
transcript  of  the  record  properly  certified,  to  the  court  awarding  the  writ; 
without  any  statement  of  facts  dehors  the  record. 

The  superior  tribunal,  upon  an  inspection  of  the  record  alone,  determines 
whether  the  inferior  tribunal  had  jurisdiction  of  the  parties  and  of  the  sub- 
ject matter,  and  whether  it  has  exceeded  its  jurisdiction,  or  has  [  *141  ] 
otherwise  proceeded  in  violation  of  law. 

This  proceeding  is  wholly  different  from  a  trial  under  our  statutory  writ  of 
certiorari,  inasmuch  as  that  is  a  trial  de  novo. 

Upon  an  appeal  to  the  board  of  supervisors  from  the  decision  of  the  commis- 
sioners of  highways,  as  to  the  laying  out  of  a  road,  it  is  not  necessary  that 
the  supervisors  should  examine  the  entire  road.  It  will  be  sufficient  if  they 
examine  that  portion  of  the  road  against  which  the  objections  are  urged. 
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Where  the  commissioners  of  highways  make  themselves  parties  to  a  proceed- 
ing to  reverse  a  decision  of  the  supervisors,  by  a  writ  of  certiorari,  and  are 
unsuccessful,  a  judgment  against  them  for  costs  is  proper. 

If  they  were  acting  in  behalf  of  the  town,  they  should  have  appeared  in  its 
name  and  not  in  their  own. 

This  was  a  common  law  certiorari,  brought  by  the  commis- 
sioners of  highways  of  the  town  of  Sonora,  Hancock  county,  in 
the  Hancock  Circuit  Court,  to  review  and  reverse  a  decision  of 
the  supervisors  of  the  towns  of  Carthage,  Prairie  and  Monte- 
bello,  on  appeal  said  Black,  Gardner  and  Darby,  reversing  a 
decision  of  the  plaintiff,  in  laying  out  a  highway  in  said  town 
of  Sonora. 

The  writ  was  allowed  upon  the  affidavit  of  Fulton,  one  of  the 
petitioners  for  the  road,  which  shows  that  on  the  18th  of  April, 
1855,  fourteen  legal  voters  of  the  town  of  Sonora,  Hancock 
county,  Illinois,  residing  within  three  miles  of  the  proposed 
road,  petitioned  the  commissioners  of  highways  of  said  town  to 
lay  out  a  road  on  or  near  the  line  between  sections  16  and  21, 15 
and  22, 14  and  23,  and  13  and  24,  in  said  town.  That  on  the 
7th  May,  1858,  petition,  and  proof  of  posting,  was  presented  to 
said  commissioners. 

Notice  of  hearing  petition  on  17th  May,  1858,  at  the  house 
of  W.  H.  Fulton,  between  8  o'clock  a.  m.  and  4  p.  m.,  and  affi- 
davit of  posting. 

That  on  17th  May,  1858,  commissioners  met  and  laid  out 
road,  and  on  the  18th  filed  petition,  affidavit  of  posting  notices, 
affidavit  of  posting  order  laying  out  road,  and  survey  thereof. 

Appeal  by  Black,  Gardner  and  Darby,  to  supervisors  of 
Carthage,  Prairie  and  Montebello,  on  14th  June,  1858. 
Appeal  papers  delivered  to  Ruggles,  supervisor  of  Montebello, 
and  notice  of  hearing  fixed  for  the  30th  of  Julv,  1858. 

July  30th,  1858,  supervisors  met.  The  petitioners  for  the 
road  and  commissioners  of  highways,  as  well  as  the  appellants, 
also  met  at  the  house  of  George  Black,  one  of  the  appellants. 
The  commissioners  of  highways  presented  the  petition,  affidavit 
of  posting  notice,  affidavit  of  posting  order  laying  out  road,  sur- 
vey, and  order  as  to  damages. 
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Commissioners  requested  the  supervisors  to  examine  [  *142  ] 
the  route  of  said  road  as  laid  out  by  them,  and  insisted  that  it 
was  the  duty  of  the  supervisors  to  do  so.  That  said  supervisors 
started,  went  one-half  mile  and  returned,  and  wholly  neglected 
and  refused  to  examine  the  other  three  and  a  half  miles;  the 
half  mile  examined  was  within  Black's  inclosure,  and  a  good 
route  for  a  road ;  that  other  parts  of  the  route  were  inclosed,  no 
part  of  which  were  examined  by  said  supervisors,  and  said  su- 
pervisors refused  to  examine  the  same.  The  appellants  insisted 
that  the  commissioners  of  highways  and  petitioners  for  the 
road  held  the  affirmative — that  unless  they  made  out  by  the 
oaths  of  witnesses  that  the  road  was  necessary,  that  the  super- 
visors must  reverse  the  decision  of  the  commissioners  in  lay- 
ing out  said  road  in  toto — and  refuse  to  offer  any  proof  on  their 
part,  and  submitted  said  cause. 

The  commissioners  of  highways  insisted  that  the  supervisors 
were  to  act  upon  the  petition  and  other  papers  brought  before 
them  by  the  appeal,  and  examine  the  route,  the  same  as  com- 
missioners of  highways  are  required  to  do;  and  that  no  further 
act  or  proof  was  necessary  on  their  part,  or  on  the  part  of  the 
petitioners  for  the  road,  to  sustain  the  same,  unless  made  so  to 
rebut  proof  offered  by  the  appellants;  that  the  appeal  was 
brought  to  reverse  an  act  of  the  commissioners  of  highways 
done  within  their  jurisdiction,  and  the  supervisors  must  affirm 
the  same  unless  they  should  be  satisfied  by  proof,  or  an  exam- 
ination of  the  route,  that  the  road  was  improper  and  inexpe- 
dient. 

The  supervisors,  without  examining  route,  and  disregarding 
the  petition  and  order  of  the  commissioners  of  highways,  on  the 
same  day  filed  with  the  clerk  of  said  to\*  n  an  order  reversing 
in  toto  the  order  of  said  commissioners  laying  out  said  road, 
and  taxed  the  costs  to  the  town  of  Sonora  at  $23. 

In  their  order  said  supervisors  say,  "  Whereas,  neither  of  the 
parties  offered  any  proofs,  but  submitted  the  same  without 
proofs,  and  we  being  fully  advised  in  the  premises,  do  order  and 
determine  that  the  order  and  determination  of  the  commissioners 
be  and  the  same  is  hereby  in  all  things  reversed." 

The  following  is  the  return  to  the  writ  of  certiorari: 
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"The  undersigned,  for  return  to  the  within  writ,  say  that  the  facts  stated 
in  affidavit  on  which  this  writ  was  allowed,  are  literally  and  substantially  true 
in  every  respect,  and  pray  that  the  same  may  be  considered  our  return  hereto, 
with  this  addition,  that  we  examine  the  road  as  far  as  we  deemed  it  necessary. 

.    DENNIS  SMITH,      ) 
T.  RUGGLES,  [  Supervisors.' ' 

C.  WINSTON,  ) 

"I  understood  from  some  one  present,  but  from  whom  I 
[  *143  ]  cannot  state,  that  we  had  examined  the  route  as  far  as 
there  was  any  dispute." — D.  Smith,  Sup.  of  Prairie. 

The  court  found  for  the  defendants,  and  rendered  judgment 
for  costs  against  the  commissioners  of  highways.  To  reverse 
which,  this  writ  of  error  is  prosecuted. 

The  following  are  the  errors  assigned: 

The  court  erred  in  finding  the  issues  for  the  defendants. 

The  court  erred  in  rendering  judgment  against  the  plaintiffs 
for  costs. 

The  court  erred  in  not  deciding  it  to  be  the  duty  of  the 
supervisors,  on  appeal,  to  perform  the  same  duties  required  of 
commissioners  of  highways  on  petition  to  them  for  a  road,  and 
in  not  reversing  the  decision  of  said  supervisors  because  they 
refused  to  perform  that  duty. 

The  court  erred  in  not  reversing  the  decision  of  the  super- 
visors, on  the  ground  that  said  supervisors  admit  by  their  re- 
turn that  they  did  not  do  any  act,  except  to  meet,  required  by 
law  of  them  on  appeal. 

The  court  erred  in  not  either  reversing  the  decision  of  said 
supervisors  and  affirming  the  decision  of  the  commissioners 
of  highways,  or  reversing  said  order  and  remanding  said  pro- 
ceedings to  said  supervisors,  commanding  them  to  act  upon  the 
same,  and  decide  "  whether  it  is  proper  and  expedient  to  locate 
said  road,"  and  to  make  and  file  with  the  town  clerk  of  said 
town  their  order  thereon. 

Geo.  Edmunds,  Jr.,  for  Plaintiffs  in  Error. 

Grimshaw  &  Williams,  for  Defendants  in  Error. 

Walker,  J.     The  only  office  which  the  common  law  writ 
of  certiorari  performs,  is  to  certify  the  record  of  a  proceeding 
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from  an  inferior  to  a  superior  tribunal.  When  issued  and 
served,  it  becomes  the  duty  of  the  inferior  court  or  body,  to 
whom  it  is  directed,  to  transmit  a  full  and  complete  transcript 
of  the  record  of  the  proceeding,  of  which  complaint  is  made, 
properly  certified,  to  the  court  awarding  the  writ.  It  is  not  the 
duty  of  the  jurisdiction  to  which  it  is  directed,  to  certify  or  re- 
turn facts  dehors  the  record,  but  simply  the  record  itself. 
Upon  the  return  when  made,  the  superior  court  tries  the  case 
upon  the  record  alone,  and  it  is  not  admissible  to  try  it  upon 
the  allegations  contained  in  the  petition  for  the  writ,  or  on 
facts,  not  contained  in  the  record  so  returned.  In  this  pro- 
ceeding no  trial  can  be  had  upon  any  issue  of  fact.  It  must  be 
by  an  inspection  of  the  record,  returned  in  obedience  to  the 
writ. 

When  the  return  is  sufficient,  it  is  the  duty  of  the  [*144J 
court  to  try  and  determine,  whether  the  inferior  tribunal  had 
jurisdiction  of  the  parties  and  the  subject  matter,  and  whether 
it  has  exceeded  its  jurisdiction,  or  has  otherwise  proceeded  in 
violation  of  law.  If  from  the  record  it  shall  appear  that 
the  proceeding  is  irregular  in  any  of  these  particulars,  the  court 
should  quash  and  vacate  the  entire  proceeding,  otherwise  dis- 
miss the  writ.  A  trial  on  a  return  of  this  character,  is  in  many 
respects  like  a  trial  on  a  writ  of  error,  it  being  a  trial  upon  an 
issue  of  law  and  not  of  fact.  This  proceeding  is  wholly  differ- 
ent from  a  trial  on  our  statutory  writ  of  certiorari,  inasmuch 
as  that  is  a  trial  de  novo. 

In  this  case  no  question  is  raised,  as  to  the  jurisdiction  of 
the  supervisors  over  the  subject  matter.  Nor  is  it  denied  that 
they  had  legal  authority  to  reverse  the  action  of  the  commis- 
sioners of  highways  in  locating  the  road.  But  it  is  insisted 
that  it  appears  from  the  return,  that  they  did  not  conform 
their  action  to  the  requirements  of  the  law,  by  failing  to  pass 
over  and  view  the  entire  road,  before  they  reversed  the  order  by 
which  it  had  been  located.  The  return  does  show,  that  the 
supervisors  examined  the  road  so  far  as  they  deemed  it  neces- 
sary, and  one  of  them  returns  specially,  that  it  was  examined 
as  far  as  there  was  any  dispute.  The  legal  presumption  would 
be,  that  they  had  acted  in  conformity  with  the  duty  imposed 
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by  the  statute,  if  it  appeared  from  the  record  that  they  had  ac- 
quired jurisdiction,  although  the  return  had  been  silent  as  to 
the  view. 

The  3rd  Sec,  Art.  24,  of  the  chapter  entitled  Counties, 
(Scates'  Comp.  353,)  requires  the  commissioners  to  "personally 
examine  the  proposed  alteration,  discontinuance,  or  route  for 
the  new  road  proposed  to  be  laid  out,  and  shall  hear  any  reasons 
that  may  be  offered  for  or  against  altering,  discontinuing  or 
laying  out  the  same."  The  twelfth  section  of  the  same  article 
provides,  that  the  supervisors  on  an  appeal,  shall  convene 
at  the  time  and  place  mentioned  in  the  notice,  and  hear  the 
proofs  and  allegations  of  the  parties.  The  act  confers  power  to 
issue  process  to  compel  the  attendance  of  witnesses,  and  it 
provides  that  their  decision  shall  embrace  the  whole  matter  in 
controversy.  They  are  first  to  consider  the  propriety  and  ex- 
pediency of  locating,  altering  or  discontinuing  the  road;  and 
secondly,  the  subject  of  damages,  if  embraced  in  the  appeal. 
Even  if  the  provisions  of  the  third  section  apply  to  the  action 
of  the  supervisors  trying  the  appeal,  it  would  only  require 
them  to  make  a  personal  examination  of  the  road,  so  far  as 
might  be  necessary  to  arrive  at  a  just  and  fair  conclusion. 
[  *145  ]  It  is  not  imperative  that  they  shall  pass  over  every 
part  of  the  proposed  road.  It  might  be,  that  the  whole  objec- 
tion urged  against  the  road,  referred  to  a  specified  point  in  the 
route.  As  if  the  crossing  a  stream  might  involve  too  large  an 
outlay  of  money  and  labor,  to  justify  its  location.  In  such  a 
case,  they  by  passing  over  a  small  portion  of  the  line  of  the  road, 
could  determine  the  question  in  dispute,  as  accurately  as  if  they 
passed  over  every  part  of  it.  Or  the  evidence  adduced  might 
be  so  clear  and  satisfactory,  as  to  render  a  personal  examination 
of  the  entire  route  useless.  They  might,  by  passing  over  a  part, 
be  able  to  inspect  the  remainder  as  satisfactorily  as  by  traveling 
over  it.  As  this  return  shows  that  the  road  was  examined  as 
far  as  they  deemed  it  necessary,  we  must  presume  they  examined 
the  portion  about  which  the  controversy  existed,  or  so  far  as 
was  necessary  to  convince  them  that  the  road  was  inexpedient, 
and  not  required  by  public  necessity.  Upon  this  return  we  do 
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not  perceive  anything  which  indicates  that  they  exceeded  their 
jurisdiction,  or  decided  against  the  law. 

The  commissioners  were  the  parties  plaintiffs  in  this  proceed- 
ing, or  at  any  rate,  they  made  themselves  such.  They  instituted 
and  continued  the  proceeding  in  their  own  name,  and  are 
estopped  now,  to  complain  that  they  have  been  mulcted  in  costs. 
If  they  were  only  appearing  on  behalf  of  the  town,  they 
should  have  acted  in  its  name  and  not  their  own,  but  there 
is  nothing  to  show  that  such  was  their  design.  The  judgment 
against  them  for  costs  was  properly  rendered  in  the  court  below. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


Mary  Reddick,  Mary  Ann  Reddick,  Eliza  Ann 
Reddick,  and  Joseph  Howard,  Guardian  of  the  said 
Mary  Ann  and  Eliza  Ann  Reddick,  minors,  Plaintiffs 
in  Error,  v.  The  President,  Directors  and  Com- 
pany of  the  State  Bank  of  Illinois,  Defendants  in 
Error. 

ERROR  TO  MACON. 

Where  a  default  has  been  taken  and  a  decree  entered,  pro  confesso,  which  re- 
cites that  the  defendants  have  been  regularly  notified  of  the  pendency  of 
the  suit,  by  summons  or  advertisement,  a  bona  fide  purchaser  under  the 
decree  will  be  protected,  although  the  record  may  not  furnish  any  evidence 
of  a  summons  or  advertisement.  The  cases  of  Randall  v.  Songer,  16  111.  27, 
and  V  air  in  v.  Edmonson,  5  Gilm.  272,  modified. 

Upon  writ  of  error  in  a  chancery  cause,  the  Supreme  Court  will  not  [  *146  j 
presume  that  any  evidence  was  given  in  the  court  below,  except  what  ap- 
pears in  the  record. 

Strict  proof  is  required  against  infant  defendants,  and  the  record  must  furnish 
the  evidence  to  sustain  a  decree  against  them,  whether  their  guardian 
answers  or  not.     No  confession  by  their  guardian  can  bind  them. 

Tins  was  a  bill  in  chancery  to  foreclose  a  mortgage  filed  by 
the  defendants  in  error  against  the  plaintiffs  in  error,  in  the 
Circuit  Court  of  Macon  county.  The  opinion  of  the  Court 
contains  a  full  statement  of  the  case. 
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B.  F.  Smith,  for  Plaintiffs  in  Error. 

Tupper  &  Nelson,  for  Defendants  in  Error. 

Breese,  J.  This  record  may  be  truly  said  to  be  a  very 
barren  one,  as  it  contains  neither  bill,  subpoena,  note,  mortgage, 
nor  any  of  the  evidence,  if  any  was  produced.  The  first  recital 
in  the  record  before  us,  is  the  following: 

In  the  Macon  Circuit  Court,  October  term,  October  18,  A.  D.  1841. 
State  Bank  of  Illinois,      ) 

vs.  y  In  Chancery. 

Mary  Reddick  and  others.  ) 

And  now  this  day  comes  the  complainant  by  his  solicitor, 
and  on  his  motion,  it  appearing  to  the  satisfaction  of  the  court 
that  process  has  been  duly  served  on  defendants  herein,  it  is 
ordered  that  Mary  Reddick,  and  the  said  defendants,  Mary  Ann 
Reddick,  and  Eliza  Ann  Reddick,  by  their  guardian,  Joseph 
Howard,  be  ruled  to  answer,  plead  or  demur  to  complainants' 
said  bill  of  complaint,  on  or  before  the  meeting  of  court  to-' 
morrow  morning  and  that  in  default  thereof,  said  bill  be 
taken  for  confessed. 

And  at  the  said  term  of  said  court,  further  proceedings  were 

had,  as  appears  of  record  in  said  court,  as  follows,  to  wit: 

The  President,  Directors  and  Company  of  the  State 
Bank  of  Illinois,  Complainants,  vs.  Mary  Reddick, 
and  Mary  Ann  Reddick,  and  Eliza  Ann  Reddick, 
children  and  heirs  at  law  of  William  G.  Reddick,  fin  Chancery, 
deceased,  and  Joseph  Howard,  Guardian  of  the 
said  Mary  Ann  and  Eliza  Ann  Reddick,  minors 
under  the  age  of  twenty-one  years,  Defendants. 

And  now  at  this  day  come  the  said  complainants  by  their 
solicitor,  and  the  said  defendant,  Mary  Reddick,  widow  of 
William  G.  Reddick,  deceased,  and  the  said  Mary  Ann  and 
Eliza  Ann  Reddick,  by  Joseph  Howard,  their  guardian, 
having  wholly  failed  to  answer,  demur  or  plead  to  the  com- 
plainants' said  bill  of  complaint,  in  conformity  to  the  rule 
heretofore  taken  on  them:  It  is  therefore  considered  and 
[  *M7  ]  adjudged  by  the  court,  that  the  complainants'  said  bill 
of  complaint  be  taken  pro  confesso  against  said  defendants. 
And  thereupon  this  cause  coming  on  to  be  heard,  on  bill  and 
exhibits,  and  it  appearing  to  the  satisfaction  of  the  court  that 
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default  has  been  made  in  tlie  payment  of  the  sum  of  money 
secured  by  the  indenture  of  mortgage  and  promissory  note,  in 
said  bill  of  complaint  mentioned,  and  that,  in  fact,  the  sum  of 
two  hundred  dollars,  the  principal  debt  in  said  indenture  of 
mortgage  and  promissory  note  mentioned,  and  the  further  sum 
of  thirty-eight  and  fifty  one-hundred ths  dollars,  interest  there- 
on, amounting  in  all  to  the  sum  of  two  hundred  and  thirty- 
eight  and  fifty  one-hundred  ths  dollars,  remain  due  and  unpaid 
on  the  said  indenture  of  mortgage  and  promissory  note,  to 
the  said  complainants;  it  is  therefore  considered,  adjudged  and 
decreed,  that  the  said  complainants  recover  of  the  said  defend- 
ants the  sum  last  aforesaid,  together  with  their  costs,  etc. 
Time,  until  the  first  day  of  December  ensuing,  is  given,  within 
which  to  pay  the  money,  "  and  in  default  thereof,  the  right  and 
equity  of  redemption  of  the  defendants  in  the  land  in  the  in- 
denture of  mortgage  mentioned  and  described,  is  forever  barred 
and  foreclosed,  and  a  sale  ordered,  by  a  commissioner  appointed 
for  that  purpose." 

At  the  May  term,  1842,  the  commissioner  made  his  report 
of  sale,  which  was  approved.  The  complainants  were  the  pur- 
chasers. 

This  is  the  substance  of  the  record,  on  which  the  heirs  of 
Reddick  assign  these  errors: 

1.  That  there  was  no  summons  against  the  defendants,  and 
the  record  does  not  show  how  they  were  served,  and  the  sum- 
mons ought  to  be  a  part  of  the  record. 

2.  There  was  no  mortgage  or  note,  or  other  evidence,  to  show 
the  liability  of  the  defendants  to  complainants,  and  no  evidence 
thereof  appears  of  record. 

3.  The  records  do  not  show  any  facts  to  justify  the  court  in 
entering  a  decree  against  the  defendants. 

4.  That  the  defendants  were  infants,  and  no  confession  or 
answer  of  guardian  ad  litem  could  bind  them,  but  strict  proof 
of  every  fact  alleged  against  them  should  have  been  made. 

The  record  is  very  barren,  and  we  must  take  it  as  it  ap- 
pears. 

Upon  the  first  error  assigned,  this  court  has  decided  that  a 
complainant  is  not  entitled  to  a  decree  pro  confesso,  until  the 
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defendant  has  been  served  with  process,  or  has  been  regularly 
notified  of  the  pendency  of  the  suit,  and  that  it  is  not  enough 
for  a  decree  to  recite  that  the  defendant  has  been  duly  served 
with  process,  or  that  he  has  been  regularly  notified  of  the  pen- 
[*148]  dency  of  the  suit,  but  the  summons  or  advertisement 
should  appear  in  the  record,  so  that  this  court  may  determine 
whether  the  statute  has  been  complied  with.  This  is  the  ruling 
in  the  case  of  Randall  v.  Songer,  16  111.  27,  and  in  the  previous 
case  of  Vairin  v.  Edmonson,  5  Gilm.  272,  and  which  we 
think,  on  mature  consideration,  requires  some  modification,  in 
view  of  the  vast  interests  to  be  affected  by  it.  It  does  not  seem 
reasonable  to  require  a  party  who  has  purchased  land  under  the 
judgment  of  a  court  of  competent  jurisdiction,  bona  fide,  and 
with  no  notice  of  any  such  defects  as  the  absence  of  a  summons 
or  notice,  to  be  put  in  jeopardy  of  his  title,  or  be  required  to 
take  the  risk  of  the  loss  or  abstraction  of  a  loose  paper  from  the 
files,  when  the  decree,  or  judgment  of  the  court  recites  the  fact, 
that  process  was  duly  served,  or  the  required  notice  duly  given. 
These  are  facts  lying  at  the  very  threshold  of  the  case,  and  on 
which  the  court  is  required  to  be  informed  and  to  pronounce, 
just  as  much  as  upon  any  other  facts  which  may  be  developed, 
and  no  reason  can  be  perceived  why  the  rights  of  parties,  de- 
pending upon  those  facts,  should  not  be  as  secure,  as  upon  any 
other  adjudicated  facts  in  the  cause,  especially  after  the  lapse 
of  many  years. 

It  is  to  be  presumed  no  court  would  state  of  record,  the  ex- 
istence of  facts  which  had  no  existence,  or  pass  a  decree,  or  ren- 
der a  judgment,  unless  proof  of  service  or  notice  was  actually 
produced.  The  record  therefore,  stating  such  facts,  and  noth- 
ing to  the  contrary  appearing,  it  should  be  received  as  evidence 
of  their  existence.  We  think  the  rule  which  has  obtained, 
should  be  thus  modified,  and  this  disposes  of  the  first  error  as- 
signed. 

As  to  the  second  error  assigned,  this  court  has  repeatedly  de- 
cided, that  in  chancery  causes,  we  are  not  allowed  to  presume 
that  any  evidence  was  given  in  the  cause  in  the  court  below  ex- 
cept what  appears  in  the  record.  White  v.  Morrison,  11  111. 
361;  Ward  v.  Otoens  et  al.,  12  111.  283;  Osborne  et  al.  v.  Ho- 
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rine,  IT  111.  92;  Cost  v.  Hose,  id.  276.  And  so  far  as  infants 
are  defendants,  it  has  been  settled  by  the  court  that  strict  proof 
is  required,  and  the  record  must  furnish  evidence  to  sustain  a 
decree  against  them,  whether  the  guardian  answers  or  not.  Mas- 
terson  et  al.  v.  Wiswould  and  Wife,  18  111.  48;  Reams  and 
Reams,  Minors,  v.  Fielden,  id.  77. 

The  remaining  errors  assigned,  are.  disposed  of  by  the  decis- 
ion upon  the  first  two.  No  facts  are  shown  to  justify  a  decree 
against  these  plaintiffs,  and  no  confession  by  their  legal  guar- 
dian could  bind  them,  and  strict  proof  of  all  facts  necessary  to 
make  them  liable,  should  have  been  made.  Cochran  v.  Mc- 
Dowell, 15  111.  10;  Hitt  v.  Ormsbee,  12  111.  109;  Hamilton  v. 
Gihnan,  id.  260;  Tuttle  v.  Garrett,  16  111.  354;  Green-  [*149  J 
ouyh  v.  Taylor,  17  111.  602. 

The  record  does  not  show  the  whole  case  upon  which  the 
court  below  decided.  Taking  it  as  it  is,  on  its  face,  there  is  not 
sufficient  to  sustain  the  decree,  on  the  principles  established  by 
the  cases  cited.  The  decree  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Benjamin  M.  Trumbull,  Plaintiff  in  Error,  v.  Aaron 
B.  Nicholson,  Defendant  in  Error. 

ERROR  TO  SANGAMON. 

An  attorney  has  no  power  to  receive  depreciated  money,  in  satisfaction  of  a 
judgment. 

If  an  attorney  should  accept  from  the  sheriff  depreciated  money,  in  satisfac- 
tion of  an  execution,  the  owner  of  the  judgment  is  not  bound  by  such  ac- 
ceptance; and  may  compel  the  sheriff  to  return  the  amount  in  legal  cur- 
rency. If  the  sheriff  has  been  injured  by  the  conduct  of  the  attorney,  he 
must  look  to  him  for  redress. 

An  assignment  of  a  judgment,  is  a  revocation  of  the  authority  of  the  plaintiff's 
attorney  to  receive  the  money  on  the  execution,  or  to  control  the  judgment. 

The  plaintiff  in  error  moved  the  Sangamon  Circuit  Court  for 
a  rule  upon  the  defendant  in  error,  who  was  the  sheriff  of  Logan 
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comity,  to  return  an  execntion  in  his  hands,  in  favor  of  tlie 
plaintiff  in  error  and  against  one  Thomas  G.  Taylor — which 
rule  being  granted,  and  the  execution  returned,  indorsed, 
"satisfied  in  full,"  a  motion  was  entered  at  the  same  term,  for  a 
rule  upon  the  sheriff  to  bring  into  court  the  money  made  on  the 
execution. 

The  facts  upon  which  this  motion  was  based,  are  fully  stated 
in  the  opinion  of  the  Court. 

The  court  ordered  the  sheriff  to  bring  or  return  into  court  the 
money  collected  on  the  execution,  or  pay  it  to  the  plaintiff,  ex- 
cept the  amount  of  the  two  checks  (which  was  $231 )  sent  by  the 
sheriff  to  Zane.  To  which  decision  the  plaintiff  in  error  ex- 
cepted, and  brings  the  case  to  this  court. 

"W".  H.  Herndon,  for  Plaintiff  in  Error. 

J.  C.  Conkling,  for  Defendant  in  Error. 

Caton,  0.  J.  Even  if  we  should  come  to  the  conclusion, 
that  the  attorney  was  authorized  to  receive  depreciated  bank 
[*150]  bills,  in  satisfaction  of  the  judgment,  without  special 
authority  so  to  do  from  his  client  or  the  owner  of  the  judgment, 
and  that  what  he  did  was  an  acceptance  of  the  currency  and 
check  in  satisfaction,  still  the  court  should  have  ordered  the 
sheriff  to  bring  the  whole  into  court,  for  it  was  at  the  bank, 
under  his  control,  and  only  through  him  could  the  judgment 
debtor  touch  it.  This  was  so,  as  much  in  regard  to  the  proceeds 
of  the  check  as  in  regard  to  the  currency,  which  the  court  did 
order  him  to  bring  in,  so  that  the  order  should  have  covered  the 
whole  or  nothing.  But  we  do  not  think  the  attorney  was 
authorized  to  receive  the  funds,  sent  by  the  sheriff,  in  satisfac- 
tion of  the  execution.     The  facts  are  these: 

Zane,  an  attorney  at  law  at  the  city  of  Springfield,  obtained  a 
judgment  in  the  Sangamon  Circuit  Court,  at  the  October  term, 
1860,  for  Benjamin  M.  Trumbull,  against  Thomas  G.  Taylor, 
upon  which  an  execution  issued,  which  was  received  by  the 
sheriff  by  mail  from  Zane,  in  December  of  the  same  year.  Zane 
states,  in  his  affidavit,  that  about  the  first  day  of  April,  1861, 
Benjamin  M.  Trumbull,  the  plaintiff  in  the  judgment  against 
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Taylor,  informed  him  that  he  had  sold  the  judgment  to  his 
brother,  Lyman  Trumbull,  and  that  the  same,  with  the  execution, 
would  from  that  time  be  subject  to  Lyman's  control,  and  that 
Lyman  would  receive  the  money  on  the  same.  Lyman  also  in- 
formed him  the  judgment  was  his. 

Zane  also  states,  in  his  affidavit,  that  on  the  sixteenth  day  of 
May,  1861,  about  five  months  after  the  execution  had  been 
placed  in  the  sheriff's  hands,  and  about  a  month  and  a  half 
after  he  was  informed  the  plaintiff  had  sold  the  execution  to 
his  brother,  a  package  was  delivered  to  him,  by  the  United 
States  Express  agent,  at  Springfield,  Illinois,  which  he  found  to 
contain  said  execution,  one  hundred  and  twenty-five  dollars,  in 
bank  notes,  and  two  checks  for  current  bank  notes  on  the 
Springfield  Marine  and  Fire  Insurance  Bank,  amounting  to 
$231,  making  in  all  the  sum  of  $356,  being  the  amount  of  the 
judgment  and  costs;  and  being  unable  to  find  Trumbull,  he 
took  the  package  to  the  bank,  on  which  the  checks  were 
drawn,  and  the  cashier  counted  out  the  bank  notes  on  the 
checks.  Upon  further  inquiry  for  Trumbull,  he  was  informed 
that  lie  was  absent  from  the  city,  and  would  return  on  the 
night  train,  but  that  he  deposited  at  Bunn's  bank.  Zane  then 
wTent  to  the  bank,  and  was  there  informed  that  he  did  not  de- 
posit there,  and  that  bank  notes  would  not  be  taken  on  gen- 
eral deposit,  except  from  a  regular  depositor.  Banking  hours 
being  about  to  close,  he  left  the  package  containing  the  exe- 
cution and  bank  notes,  for  safe  keeping  until  morning,  at  the 
bank.  Before  banking  hours,  on  the  next  morning,  he  saw 
Trumbull,  who  demanded  the  specie  in  satisfaction  of  the  [  *151  ] 
execution,  and  refused  to  receive  bank  notes.  He  then  went  to 
Bunn's  bank,  and  as  soon  as  it  was  open,  got  the  package  con- 
taining the  execution  and  notes  and  took  it  to  the  Springfield 
Marine  and  Fire  Insurance  Bank,  and  proposed  to  return  the 
currency  he  had  received  on  the  checks  the  preceding  evening; 
which  the  cashier  refused  to  do,  and  said  it  was  the  only  cur- 
rency the  bank  would  pay  out  on  them;  and  that  the  bills  were 
current,  and  that  he  could  not  return  the  check. 

Zane  then  put  the  execution  and  the  bank  notes  in  an  envelope 
(both  those  he  had  received  from  the  sheriff,  as  well  as  those 
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paid  on  tlie  checks  )  and  sent  the  package  to  said  sheriff  by  the 
first  express  returning  to  Logan  county  after  he  had  received  it, 
being  on  the  first  morning  subsequent  to  the  evening  he  had 
received  it;  and  on  the  next  returning  express  it  was  returned 
by  the  sheriff  to  him.  He  then  took  the  package  containing 
said  execution  and  bank  notes  from  the  express  agent,  and  de- 
posited it  in  the  Springfield  Marine  and  Fire  Insurance  Bank, 
subject  to  the  order  of  the  sheriff  of  Logan  county,  and  imme- 
diately wrote  to  the  sheriff,  informing  him  that  he  had  deposited 
the  package  sent  him  by  the  sheriff  in  said  bank,  subject  to  his 
order,  and  that  the  said  sheriff  could  get  the  same  whenever  he 
desired,  and  that  he  (Zane)  would  have  nothing  further  to  do 
with  it.  To  which  letter  he  received  an  answer  from  the  sheriff, 
duly  acknowledging  the  receipt  of  the  letter;  since  which  time 
he  has  seen  nothing  of  the  package. 

The  assignment  of  the  judgment,  notice  of  which  was  given 
to  the  attorney,  was  undoubtedly  a  revocation  of  his  authority 
to  receive  the  proceeds  of  the  execution.  If  his  principal  had 
parted  with  the  rig] it  to  control  the  judgment,  it  can  hardly  be 
questioned  that  the  power  of  the  attorney  closed  with  it.  And 
he  seems  to  have  received  no  new  power  or  employment  from 
the  assignee  of  the  judgment.  But  admitting  that  he  retained 
all  his  original  powers,  yet  he  was  not  authorized  to  receive  any- 
thing but  money,  or  at  least  that  which  was  equivalent,  and 
actually  treated  as  coin,  in  satisfaction  of  the  judgment.  This 
principle  has  been  recognized  by  this  court,  in  the  case  of  Nolan 
v.  Jackson,  16  111.  272,  and  it  is  a  principle  indispensably  neces- 
sary to  the  protection  of  parties  against  the  imprudence  or  the 
misconduct  of  the  attorney.  The  attorney  might  as  well  take  cat- 
tle or  corn,  as  anything  but  money,  or  he  might  take  less  than 
the  amount  of  the  judgment,  in  full  satisfaction,  as  to  take  depre- 
ciated currency.  If  the  sheriff  had  been  injured  by  what  the 
[*152]  attorney  did,  he  must  look  to  the  attorney  for  his  in- 
demnity. As  in  doing  that  act,  if  it  could  be  construed  into  a 
receipt  of  the  currency  and  check,  in  satisfaction  of  the  judg- 
ment, he  exceeded  his  authority,  he  must  bear  the  responsibility 
of  the  act,  instead  of  his  client.  The  rule  should  have  been 
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made  absolute,  for  the  fall  amount  of  the  judgment.     The  judg- 
ment is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Manning  T.  Smith,  Plaintiff  in  Error,  v.  Hiram  M. 
Trimble,  and  Elisha  Linder,  Defendants  in  Error. 

ERROR  TO  COLES. 

If  a  non-resident  is  proceeded  against  by  publication  in  a  chancery  cause,  the 
court  does  not  acquire  jurisdiction  over  his  person,  unless  a  summons  has 
been  regularly  issued,  and  returned  by  the  sheriff. 

.The  absence  of  a  summons  from  the  record,  cannot  be  supplied  by  the  return 
of  a  certificate  of  the  clerk  to  a  writ  of  certiorari,  that  there  had  been  a 
summons  which  was  lost,  nor  by  the  recital  in  the  notice  of  publication,  that 
it  had  been  issued. 

Upon  a  writ  of  error,  this  court  looks  only  to  the  transcript  of  the  record.  If 
papers  have  been  lost  from  the  files  or  mutilated,  they  may  be  supplied  in 
some  cases  by  the  Circuit  Court  upon  satisfactory  evidence,  after  a  proper 
notice  to  the  opposite  party.  This  court  has  no  authority  to  permit  a  party 
to  supply,  by  proof,  any  part  of  the  record. 

When  a  bill  is  taken  as  confessed,  the  court  may,  in  its  discretion,  require 
proof  as  to  all  or  any  portion  of  the  allegations  in  the  bill,  and  the  evidence 
need  not  be  preserved  in  the  record,  or  it  may  render  a  decree  on  the  pro 
confesso  order  without  evidence. 

A  decree  should  ascertain  the  precise  amount  to  be  paid,  and  not  leave  it  to 
computation. 

In  July,  1859,  a  bill  for  injunction  was  filed  by  Trimble  and 
Linder  against  Smith,  charging  that  on  the  1st  day  of  January, 
1857,  they  were  indebted  to  Smith  about  two  thousand  dollars, 
being  balance  of  purchase  money  for  lands  purchased  by  them 
of  Smith,  for  which  they  gave  their  notes  to  Smith  for  about 
one  thousand  dollars  each.  That  at  that  date,  Trimble  and 
Smith  made  a  settlement  of  their  individual  indebtedness,  and 
Smith  was  found  indebted  to  Trimble  in  the  sum  of  about  $720, 
and  Smith  thereupon  executed  a  written  statement  and  deliv- 
ered it  to  Trimble,  showing  the  amount  due,  and  containing 
mutual  stipulations  that  said  sum  of  $720  should  be  credited 
upon  one  of  said  joint  notes. 
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The  bill  further  charges,  that  Smith  afterwards  obtained  a 
judgment  upon  the  other  note,  for  $792.52  costs,  being  the 
balance  then  due  on  said  note;  sued  out  execution  and  sold 
[*153]  part  of  said  land,  and  became  the  purchaser;  and  that 
the  time  of  redemption  would  expire  in  October,  1859.  That 
before  the  levy  of  said  execution  on  said  land,  Trimble  had  sold 
his  interest  in  the  land  to  Linder,  the  other  complainant,  and 
Linder  accounted  to  Trimble  for  said  sum  of  $720,  as  so  much 
money  paid  on  joint  account,  supposing  said  sum  of  $720  had 
been  credited  on  said  note. 

The  bill  further  charges,  that  said  Smith  did  not  credit  said 
sum  of  $720  on  said  note,  but  assigned  it  before  it  was  due  for 
a  valuable  consideration,  and  the  assignees  had  brought  suit  on 
the  note. 

The  bill  prays  that  Smith  may  be  made  defendant,  and  en- 
joined from  recovering  on  his  judgment  more  than  shall  remain 
after  deducting  $720  and  interest,  and  that  complainant  Linder 
may  redeem  said  lands  by  paying  said  remainder,  and  that  the 
sheriff  may  be  enjoined  from  collecting  any  more,  and  from 
making  a  deecj. 

The  injunction  was  granted  by  the  master  in  chancery,  and 
publication  made  as  in  case  of  non-residence.  But  no  copy  of 
affidavit  of  non-residence  of  Smith  is  on  record,  nor  was  any 
summons  issued  against  him,  nor  any  appearance  made  by 
him. 

At  some  time,  not  specified  in  the  record,  a  decree  pro  con- 
fesso  was  rendered,  and  cause  submitted  for  final  decree. 
Whereupon  the  court  decreed  a  perpetual  injunction  for  the 
sum  of  $525,  part  of  said  sum  of  $720,  and  that  Linder  pay  the 
balance  of  said  judgment  and  costs,  being  the  sum  of  $  to  said 
Smith,  or  the  sheriff  of  Coles  county,  within  twenty  days  from 
rendition  of  decree,  and  that  all  proceedings  by  Smith  or  said 
sheriff,  under  said  execution,  be  enjoined. 

M.  C.  MoLain,  and  James  O.  Conkling,  for  Plaintiff  in 
Error. 


C.  II.  Constable,  for  Defendants  in  Error. 
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Walker,  J.  It  nowhere  appears,  in  this  record,  that  a  sum- 
mons was  ever  issued,  in  the  case.  A  copy  is  not  given  in  the 
transcript,  nor  does  the  pro  confesso  order  or  final  decree  find 
that  one  was  ever  issued.  It  has  been  repeatedly  held  by  this 
court,  and  it  must  be  regarded  as  the  settled  practice,  that  there 
must  have  been  a  summons  issued,  and  it  must  be  returned  by 
the  sheriff,  or  the  defendant  must  have  entered  his  appearance, 
to  sustain  a  decree  against  a  non-resident  defendant.  If  a  non- 
resident is  proceeded  against  by  publication,  the  court  does  not 
acquire  jurisdiction,  unless  a  summons  has  been  regularly  is- 
sued and  returned  by  the  sheriff.  Jacobs  v.  Smith,  14  [  *154] 
111.  359;  Randall  v.  Songer,  16  111.  27;  McDaniel  v.  Correll, 
19  111.  226;  CMckering  v.  Failes,  26  111.  507.  The  want  of  a 
summons  in  this  case  cannot  be  supplied  by  the  return  of  a 
certificate  of  the  clerk  to  a  writ  of  certiorari,  that  there  had 
been  a  summons,  which  was  lost,  nor  by  the  recital  in  the 
notice  of  publication  that  it  had  been  issued.  We  can  look 
alone  to  the  transcript  of  the  record,  nor  have  we  any  authority 
to  permit  the  party  to  supply,  by  proof,  any  part  of  the 
record. 

If  any  power  exists  to  supply  a  portion  of  the  record,  it  is 
in  the  Circuit  Court,  and  not  in  this.  We  can  only  try  the  case 
on  the  record  of  that  court.  The  Circuit  Court  has  the  power 
in  some  cases,  and  probably  has  in  such  a  case  as  this,  upon 
proper  notice  to  the  opposite  party,  and  upon  clear  and  satisfac- 
tory evidence,  to  supply  any  portion  of  the  record  which  has 
been  lost  or  mutilated. 

It  is  insisted  that  the  evidence  upon  which  the  court  below 
acted,  is  not  preserved  in  a  bill  of  exceptions  or  by  a  certificate 
of  the  presiding  judge.  This  bill  was  taken  as  confessed,  and, 
consequently,  the  rule  requiring  the  evidence  to  be  preserved 
in  the  record,  has  no  application  in  this  case.  When  a  bill  is 
taken  as  confessed,  the  court  trying  the  cause  may,  in  its  discre- 
tion, require  proof  as  to  all  or  to  any  portion  of  the  allegations  of 
the  bill,  or  render  a  decree  on  the  pro  confesso  order,  without 
evidence. 

The  decree  should  have  ascertained  the  precise  amount  that 
was  required  to  be  paid,  and  not  left  it  to  computation.    Had 
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this  been  the  only  error  in  this  record,  the  decree  might  have 
been  modified  in  this  court,  but  owing  to  the  want  of  jurisdic- 
tion of  the  court  below,  over  the  person  of  the  defendant,  either 
by  actual  or  constructive  service,  the  decree  of  that  court  is 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Gersham  Monahon,  Isabella  Monahon,  his  Wife, 
and  DeWitt  C.  Robertson,  Heirs  at  Law  of  Simon 
Robertson,  deceased,  Plaintiffs  in  Error,  v.  John 
Vandyke,  Administrator  of  Simon  Robertson,  de- 
ceased, Defendant  in  Error. 

error  to  coles. 

Proceedings  for  the  sale  of  land  by  an  administrator  will  be  reversed,  if  the 
record  does  not  show  any  petition  by  the  administrator. 

[  *155  ]  It  is  error  for  the  Circuit  Court  to  order  a  sale  of  land  by  an  administra- 
tor, when  the  notice  has  been  published  but  thirty  days,  while  the  statute 
requires  a  publication  for  six  weeks,  before  the  presentation  of  the  petition. 

This  was  an  application  by   an   administrator  to   sell  real 

estate  to  pay  debts.     There  does  not  appear,  from  the  record, 

to  have  been  any  petition  filed  in  the  case.     The  first  entry 

upon  the  record  was  made  at  the  October  term,  A.  D.  1843, 

of  the  Coles  Circuit  Court,  on  the  23rd  day  of  October,  and  is 

as  follows : 

John  Vandyke,  Adm'r  of  Simon  Robertson,  dec'd.  /      Tvi  ra,--,---— 
Petition  to  sell  real  estate.  \     ln  Uiancery- 

This  day  came  the  petitioner,  by  J.  "W".  Ross,  his  solicitor, 
and  on  his  motion,  it  is  ordered  that  Albert  Compton  be 
appointed  guardian  ad  litem  for  the  infant  heirs  in  said  com- 
plainant's bill  mentioned,  who  came  into  the  court  and  waived 
the  service  of  process  and  filed  his  answer  herein,  and  it 
appearing  to  the  satisfaction  of  the  court  that  due  notice  of 
the  pendency  of  this  suit  has  been  given  by  publication  in  the 
Charleston  Courier;  and  it  also  appearing  that  the  personal 
estate  is  insufficient  to  pay  the  debts  of  the  decedent;  it  is 
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tlierefore  ordered,  adjudged  and  decreed  by  the  court  here, 
that  the  administrator  be  authorized  and  required  to  sell  ( here 
follows  a  description  of  the  property ),  or  so  much  thereof  as 
will  be  sufficient  to  pay  the  balance  of  the  said  claims  against 
said  estate,  and  that  he  make  the  report  thereof  to  the  next  term 
of  this  said  court,  to  which  this  cause  is  continued. 

The  following  answer  of  the  guardian  ad  litem  appears  upon 
file: 

"  Answer  of  George  W.  Robertson,  DeWitt  C.  Robertson, 
Izabel  H.  Robertson,  William  Robertson  and  Abigail  Robert- 
son, by  Albert  Compton,  the  guardian  ad  litem. 

"  And  the  said  infants,  by  their  guardian  ad  litem,  Albert 
Compton,  came,  and  for  answer  in  respect  of  a  certain  petition 
presented  by  John  Vandyke,  administrator  of  Simon  Robert- 
son, deceased,  to  the  Coles  Circuit  Court,  for  the  sale  of  the 
real  estate  of  said  intestate  in  Cumberland  county  and  State 
of  Illinois,  say  that  they  are  ignorant  of  the  premises  in  that 
behalf,  and  pray  the  court  to  protect  their  rights."  (  Signed 
by  the  infant  heirs,  by  their  guardian  ad  litem.) 

The  following  notice  appears  on  file: 

"  Notice  is  hereby  given,  that  a  petition  will  be  presented 
to  the  Judge  of  the  Coles  Circuit,  to  be  holden  in  the 
town  of  Charleston,  Coles  county,  State  of  Illinois,  on  the  4th 
Monday  in  the  month  of  October,  A.  D.  1843,  for  a  decree  to 
sell  the  following  land  belonging  to  the  estate  of  Simon  Rob- 
ertson, deceased,  lying  in  the  county  of  Cumberland  and  State 
of  Illinois,  to  wit:  (here  follows  a  description  of  the  [*156] 
property ),  for  the  purpose  of  paying  the  debts  of  said  estate,  the 
personal  estate  being  insufficient  to  pay  the  same;  at  which  time 
and  place,  all  persons  feeling  themselves  interested  are  requested 
to  attend  and  show  cause,  if  any  they  have,  why  the  prayer 
of  said  petition  shall  not  be  granted.     September  23rd,  1843. 

JOHN  VANDYKE,  Adm'r. 

Certified  to  by  W.  W.  Bishop,  publisher. 

The  cause  was  continued  from  term  to  term,  until  the  Octo- 
ber term,  A.  D.  1844,  when  the  following  entry  was  made: 

John    Vandyke,  Adm'r,  etc.,  ) 

vs.  y        Petition  to  sell  land. 

The  Heirs  of  Simon  Robertson,  deceased.  ) 
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Tins  day  came  the  petitioner,  by  J.  W.  Ross,  his  solicitor, 
and  filed  his  report  herein,  which  is  approved,  ordered  to  be 
filed,  and  continued  until  the  next  term  of  this  court  for  fur- 
ther report. 

At  the  subsequent  term  of  the  said  court  the  said  cause  was 
continued  until  the  next  term  of  the  court,  and  thence  from 
term  to  term,  until  the  May  term,  A.  D.  1847,  when  it  was 
continued  until  the  next  term,  but  it  does  not  appear  since  that 
time  to  have  been  upon  the  docket. 

The  following  is  the  report  of  sale  on  file: 

"  To  the  Honorable  Circuit  Court,  within  and  for  the  county 
of  Coles  and  State  of  Illinois,  in  chancery  sitting:  The 
undersigned  would  report  to  this  court,  that  in  pursuance  of, 
and  in  obedience  to  a  decree  entered  at  the  October  term,  1843, 
of  this  court,  decreeing  and  ordering  the  undersigned,  as 
administrator  of  the  estate  of  Simon  Robertson,  deceased,  to 
sell  and  convey  at  public  sale,  to  the  highest  and  best  bidder, 
according  to  law,  the  real  estate  following,  to  wit:  (here  follows 
a  description  of  the  land  sold),  with  other  lands  therein  de- 
scribed, he  did,  under  the  authority  of  the  aforesaid  decree,  on 
the  6th  day  of  January,  A.  D.  1844,  in  the  town  of  Greenup, 
having  given  previous  lawful  notice,  between  the  hours  of  10 
o'clock  a.  m.,  and  5  o'clock  p.  m.,  sell  at  public  vendue  the 
west  half  of  south-east  quarter  of  Section  1,  Town  9  north, 
Range  9  east,  to  Jeremiah  Armstrong,  who  bid  therefor  the 
sum  of  one  hundred  dollars,  he  being  the  highest  and  best  bid- 
der; also  the  west  half  of  north-east  quarter  of  Section  1,  Town 
9  north,  Range  9  east,  to  said  Armstrong,  who  bid  therefor  one 
hundred  and  seventy- six  dollars  and  seventy-five  cents,  he  being 
the  highest  and  best  bidder  for  the  same;  also,  the  south-east 
of  south-east  quarter  of  Section  22,  Town  9  north,  Range  9 
east,  to  William  E.  Smith,  who  bid  for  the  same  fifty  dollars, 
[*157]  he  being  the  highest  and  best  bidder.  The  undersigned 
would  further  report,  that  on  the  18th  day  of  May,  1844,  having 
given  previous  lawful  notice,  authorized  as  aforesaid,  he  sold 
at  public  sale  in  the  town  of  Greenup,  the  said  lots  !Nbs.  44 
and  45,  in  the  town  of  Greenup,  to  James  Ewart,  who  bid  for 
the  same  one  hundred  and  twenty-six  dollars,  that  being  the 
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highest  and  best  bid;  also,  the  said  lot  ~No.  46,  for  seventeen 
dollars  and  fifty  cents,  to  J.  H.  Williams,  he  being  the  highest 
and  best  bidder  for  the  same;  also,  the  south-west  quarter 
of  the  north-east  quarter  of  Section  24,  Town  9  north,  Range 
9  east,  to  William  Wade,  who  bid  for  the  same  sixty  dollars, 
that  being  the  highest  and  best  bid.  That  the  above  sales 
were  made  on  a  credit  of  nine  months,  and  that  deeds  have  been 
executed  and  delivered  to  each  of  the  respective  purchasers 
for  the  land  by  him  purchased,  pursuant  to  the  authority  of 
the  aforesaid  decree  ordering  the  sale  of  the  same. 

JOHN  VANDYKE,  Adrn'r  of  Simon  Robertson. 
The  following  are  the  errors  assigned: 

1.  The  court  erred  in  rendering  a  decree  ordering  the  sale 
of  lands,  in  this:  because  there  was  no  petition  filed;  because 
there  was  no  proof  showing  an  indebtedness,  or  the  nature  or 
the  amount  thereof;  and  because  there  was  no  sufficient  notice 
to  the  parties  interested,  of  the  application  for  such  decree. 

2.  The  court  erred  in  approving  the  sale  of  lands,  in  this: 
because  the  administrator  did  not  give  the  notice  required  by 
law;  because  the  administrator  sold  the  land  at  a  place  not  au- 
thorized by  the  decree,  or  the  law  of  the  land ;  because  the  ad- 
ministrator sold  the  land  at  a  ruinous  sacrifice;  because  the 
administrator  sold  more  land  than  was  necessary  to  supply  the 
deficiency  of  the  personal  estate;  and  because  the  administra- 
tor sold  the  land  upon  a  credit,  not  authorized  by  law,  or  the 
decree  of  the  court. 

3.  The  decree  was  not  authorized  by  the  pleadings  and 
proofs  in  the  case. 

4.  The  decree  of  the  court  authorizing  the  sale  of  the  land 
and  approving  the  administrator's  report  of  sale,  was  fraudu- 
lent, and  contrary  to  law  and  equity. 

5.  The  decree  of  the  court  is  too  vague,  indefinite  and 
uncertain,  to  authorize  the  proceedings  thereon  by  the  admin- 
istrator. 

C.  H.  Constable,  and  John  Scholfield,  for  Plaintiffs  in 
Error. 

O.  B.  Ficklin,  for  Defendants  in  Error. 
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[*158]  Caton,  C.  J.  There  are  several  errors,  for  which  this 
order  must  be  reversed.  In  the  first  place,  we  find  no  evidence 
in  the  record  that  any  petition  was  ever  filed.  This  is  made 
necessary  by  the  statute,  and  without  it  the  court  could  not 
legally  make  any  order  in  such  a  case. 

Also,  the  notice  was  insufficient.  The  first  insertion  was  but 
thirty  days  before  the  order  was  made,  while  the  statute  re- 
quires six  weeks,  before  the  presentation  of  the  petition. 

We  might  enumerate  other  irregularities,  but  it  is  quite  un- 
necessary. 

The  order  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Canfield  S.  Hamilton,  Plaintiff  in   Error,  v.  Artois 
Hamilton,  Defendant  in  Error. 

ERROR  TO  HANCOCK. 

The  statute  requires  that  an  instrument  submitting  a  matter  to  arbitration, 
should  be  under  seal.  The  seal  is  an  indispensable  formality,  and  without 
it  the  court  cannot  enter  judgment  on  the  award. 

Where  an  instrument  submitting  a  matter  to  arbitration  was  recited  in  the 
record,  as  a  bond,  and  the  instrument  and  execution  of  it  were  fully  set  out, 
by  which  it  appeared  that  there  were  no  seals  to  the  signatures,  the  Su- 
preme Court  could  not  intend  that  it  was  a  sealed  instrument.  If  only  the 
body  of  the  bond  had  been  set  out  in  the  record,  the  court  might  presume 
that  it  was  properly  executed. 

This  was  a  motion  by  the  defendant  in  error  to  the  Circuit 
Court  of  Hancock  county,  Sibley,  Judge,  presiding,  for  judg- 
ment upon  an  award  of  arbitrators. 

The  court  allowed  the  motion,  and  entered  judgment  on  the 
award  against  the  plaintiff  in  error,  who  brings  the  cause  to 
this  court. 

The  opinion  of  the  Court  contains  a  full  statement  of  the 
case. 

Williams  &  Grimshaw,  and  George  Edmunds,  Jr.,  for  Plain- 
tiff in  Error. 

Wheat  &  Grover,  for  Defendant  in  Error. 
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Breese,  J.  This  case  originated  in  the  Hancock  Circuit 
Court,  on  a  motion  for  judgment  on  a  certain  award. 

The  record  recites  as  follows: 

"  And  now  this  motion  coming  on  for  a  hearing  on  the  sub- 
mission to  arbitrators,  the  award  of  arbitrators,  evidence,  and 
arguments  of  counsel,  and  it  appearing  to  the  court  that  [*159] 
the  said  parties  did,  on  the  nineteenth  day  of  September,  one 
thousand  eight  hundred  and  fifty-four,  enter  into  arbitration 
bonds,  each  to  the  other  respectively;  the  bond  of  said  Canfield 
S.  Hamilton  to  said  Artois  Hamilton  being  in  the  words  and 
figures  following,  to  wit:  Know  all  men  by  these  presents,  that 
I,  Canfield  S.  Hamilton,  am  held  and  firmly  bound  unto  Artois 
Hamilton,  in  the  sum  of  three  thousand  dollars,  to  be  paid  to 
the  said  Artois  Hamilton,  his  certain  attorney,  executors,  ad- 
ministrators, or  assigns,  for  which  payment  I  bind  myself,  my 
heirs,  etc.,  firmly  by  these  presents.  Sealed  with  my  seal. 
Dated  July  19,  1854. 

"  The  condition  of  this  obligation  to  such,  that  if  the  above 
bounden  Canfield  S.  Hamilton,  his  heirs,  etc.,  shall  well  and 
truly  stand  to,  obey,  abide,  observe,  perform,  fulfill,  and  keep, 
the  awards,  orders,  arbitrament  final,  and  determination  of 
Squire  K.  Davis,  Richard  Cannon,  and  Joab  Green,  or  a  major- 
ity of  them,  arbitrators,  chosen  by  said  parties  to  arbitrate,  etc., 
to  arbitrate  and  determine  of  and  concerning  certain  matters  of 
account  between  them,  and  also,  all  actions  and  causes  of  action, 
suits,  bonds,  specialties,  judgments,  executions,  accounts,  recov- 
eries, quarrels,  controversies,  trespasses,  damages  and  demands, 
whatsoever,  both  at  law  and  in  equity,  at  any  time  hereafter 
had,  moved,  brought,  commenced,  sued,  prosecuted,  done,  suf- 
fered, committed,  or  depending,  by  and  between  said  parties,  so 
as  the  said  award  be  made  in  writing,  and  so  as  said  arbitrators 
commence  said  arbitration  on  Sept.  19, 1854,  in  the  town  of 
Carthage,  then  this  obligation  to  be  void,  etc. 

"And  said  Canfield  S.  Hamilton  consents  and  agrees  that 
said  submission  shall  be  made  a  rule  of  the  Hancock  Circuit 
Court. 

CANFIELD  S.  HAMILTON." 

"  Signed,  sealed,  and  delivered  in  ) 
presence  of  C.  R.  Scofield.        ) 
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A  similar  writing  was  executed  by  the  other  party,  Artois 
Hamilton. 

The  statute  regulating  arbitrations  and  awards,  provides  for 
two  descriptions  of  cases  which  parties  may  submit  to  arbitra- 
tion. The  one  is,  when  persons,  having  the  legal  capacity,  by 
an  instrument  in  writing  to  be  signed  and  sealed  by  them,  and 
attested  by  at  least  one  witness,  submit  to  one  or  more  arbitra- 
tors, any  controversy  existing  between  them,  not  in  suit,  and 
may  agree  in  such  submission,  that  a  judgment  of  any  court  of 
record  competent  to  have  jurisdiction  of  the  subject  matter  to 
be  named  in  the  instrument,  shall  be  rendered  upon  the  award 
[*160]  made  pursuant  to  the  submission;  and  the  other  is, 
when  a  suit  is  pending  in  any  court  of  record,  the  parties  to  it 
may  submit  the  matters  involved  in  the  suit  to  the  decision  of 
arbitrators,  whereupon  an  order  of  court  is  entered  directing  the 
submission  to  three  impartial  and  competent  persons,  to  be 
named  in  the  order.  Upon  the  award  of  the  arbitrators,  the 
court  may  enter  up  judgment  as  on  the  verdict  of  a  jury. 
( Scates'  Comp.  209.) 

These  are  the  only  cases  in  which  a  court  has  jurisdiction  to 
enter  a  final  judgment  upon  an  award  of  arbitrators.  In  all 
other  cases  of  submission  to  arbitrators,  the  parties  must  be  left 
to  their  common  law  remedies. 

It  is  argued  by  the  defendant's  counsel,  that  this  court  must 
intend  the  instrument  of  submission  was  a  sealed  instrument, 
because,  in  the  record  it  is  recited  as  a  bond,  and  that  is  well 
understood  as  being  an  instrument  in  writing  under  seal. 

The  record  sets  out,  not  only  the  body  of  the  bond,  but  the 
manner  of  its  execution  also,  and  that  shows  there  was  no  seal 
to  it,  but  it  is  attested  by  one  witness.  If  the  body  of  the  bond 
had  alone  been  set  out,  as  in  Cabell  v.  Vaughan,  1  Saunders'  R. 
291,  we  might  well  say  the  Circuit  Court  found  the  instrument 
of  submission  to  be  a  bond  or  writing  under  seal,  and  so  prop- 
erly executed,  but  the  execution  of  it  being  also  set  out,  and 
showing  no  seal,  we  must  hold  that  it  is  defective  for  want  of  a 
seal,  and  not  such  an  instrument  as  is  provided  for  in  the  stat- 
ute to  which  reference  has  been  made.  The  seal  is  an  indispen- 
sable formality,  in  order  to  give  the  court  jurisdiction  to  enter 
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a  judgment  on  the  award.     This  court  has  as  much  power  to 
dispense  with  the  requirement  that  the  submission  shall  be  in 
writing,  as  to  dispense  with  the  seal  and  subscribing  witness. 
We  can  do  neither — the  statute  must  be  obeyed. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Henry  McHenry,  Plaintiff  in  Error,  v.  Elizabeth 
Yokum,  and  Jesse  Yokum,  Administrators  of  Mathias 
Yokum,  deceased,  Defendants  in  Error. 

ERROR  TO  MENARD. 

A  note  was  given  for  a  piece  of  land  which  the  payee  conveyed  by  a  warranty 
deed.  Subsequently  a  right  of  dower  was  recovered  against  the  land 
Held,  that  in  an  action  upon  the  note,  the  value  of  this  dower  right  could 
be  set  off  as  a  partial  failure  of  consideration. 

The  tables  showing  the  probabilities  of  life,  by  which  the  value  of  dower  [  *161  J 
rights  can  be  computed,  are  recognized  by  the  courts  as  the  proper  means 
of  proving  such  value. 

Plaintiff  filed  his  note,  payable  to  himself,  signed  by  Ma- 
thias Yokum,  for  $1,485.40,  with  ten  per  cent,  per  annum  from 
July  1st,  1854,  in  the  court  of  probate  in  and  for  the  county  of 
Menard  and  State  of  Illinois,  for  adjustment,  with  a  credit 
thereon,  June  5,  1855,  of  $900.  The  defendants,  as  adminis- 
trators, plead  a  set  off  in  this:  That  said  note  was  given  for 
and  in  consideration  for  certain  land  deeded  by  plaintiff  to  Ma- 
thias Yokum,  with  full  covenants;  and  that  one  Mrs.  Penny 
had  claimed  and  sustained  her  right  of  dower  in  and  to  the 
lands  aforesaid,  and  her  right  of  dower  had,  by  order  of  the 
said  court,  been  assigned,  to  the  damage  of  said  Mathias  Yo- 
kum, in  his  lifetime,  and  to  the  administrators,  etc.,  the  full 
amount  of  said  note.  Thereupon  the  plaintiff  demurred  to 
said  plea,  and  the  probate  court  sustained  the  plaintiff's  demur- 
rer, and  the  defendants  refusing  to  answer  over,  the  court  ren- 
dered judgment  for  plaintiff,  for  $1,053.20,  from  which  judg- 
ment the  defendants  prayed  an  appeal  to  the  Circuit  Court. 
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A  jury  was  waived,  and  trial  by  the  court.  Plaintiff  intro- 
duced the  note,  and  proved  its  execution.  "  One  day  after  date, 
I  promise  to  pay  Henry  McHenry  or  order,  fourteen  hun- 
dred and  eighty-five  dollars  and  forty  cents,  with  ten  per  cent, 
interest  from  date  until  paid,  this  the  first  day  of  July,  1854. 
(Signed)  Mathias  Yokum."  On  the  back  of  the  note  was  the 
following  indorsement:  "June  5th,  1855,  received  $900  on 
the  within  note."  And  the  plaintiff  proved  that  the  defendants 
were  the  administrators  of  Mathias  Yokum,  the  maker  of  said 
note.  As  to  the  above  facts  there  was  no  controversy  or  objec- 
tion. 

The  defendants  then  proposed  to  introduce  the  said  deed  as 
evidence,  to  which  the  plaintiff  objected.  Objection  overruled, 
and  plaintiff  excepted.  The  defendants  then  proved  the  note 
to  have  been  given  for  the  purchase  money  for  the  land  men- 
tioned in  said  deed;  and  that  one  Mrs.  Penny,  widow,  seventy 
years  old,  had  claimed,  and  by  order  of  court,  had  dower  as- 
signed in  the  lands  in  said  deed  described,  and  that  said  dower 
was  worth  $350,  and  that  the  annual  rent  of  said  dower  was 
worth  $120.  To  all  the  evidence  introduced  by  the  defend- 
ants, the  plaintiff  objected;  objection  overruled,  and  plaintiff 
excepted.  The  court  then  computed  the  annual  rent  of  dower 
from  the  assignment  thereof  up  to  the  trial  of  this  cause,  at 
$120  per  annum,  and  the  value  of  said  dower  at  $350,  and  al- 
lowed the  same  as  an  offset  against  said  note.  To  which  the 
[*162]  plaintiff  objected;  objection  overruled,  and  plaintiff 
excepted. 

Herndon  &  Cowan,  for  Plaintiff  in  Error, 

Lyman  Lacey,  for  Defendants  in  Error. 

Caton,  C.  J.  This  note  was  given  for  a  piece  of  land  which 
the  plaintiff  in  error  conveyed  to  the  maker  of  the  note  by  a 
full  warranty  deed,  and  it  turns  out  that  Mrs.  Penny  had  a 
dower  interest  in  the  premises.  Mrs.  Penny  was  seventy  yeara 
of  age.  The  annual  value  of  the  dower  was  one  hundred  and 
twenty  dollars,  and  the  whole  value  of  the  dower  was  computed 
at  three  hundred  and  fifty  dollars.  And  to  this  extent  the  de- 
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fendant  insisted  the  consideration  of  the  note  had  failed ;  and  we 
confess  ourselves  entirely  unable  to  appreciate  any  reason  why 
it  is  not  so.  He  did  not  get  all  that  he  gave  his  note  for,  and  to 
the  value  of  that  for  which  he  gave  the  note  and  did  not  get, 
has  the  consideration  failed.  Had  he  got  no  title  at  all,  then 
the  whole  consideration  of  the  note  had  failed,  and  he  was  not 
bound  to  pay  the  notes  and  then  rely  upon  his  covenant  of 
warranty  to  indemnify  himself.  This  we  have  often  decided, 
and  the  same  principle  has  been  applied  where  the  considera- 
tion has  partially  failed. 

But  the  plaintiff  thinks  it  impossible  to  compute  the  exact 
value  of  this  dower  interest,  so  as  to  determine  the  extent  to 
which  the  consideration  has  failed.  The  proof  clearly  shows 
what  was  the  annual  value  of  the  dower  and  the  age  of  the 
doweress.  From  this  it  is  as  easy  to  compute  the  cash  value  of 
the  dower,  as  it  is  the  interest  on  a  note  of  hand,  from  tables 
which  have  been  formed  with  great  care,  from  well  established 
facts,  and  these  tables  are  recognized  and  acted  upon  by  all 
courts,  at  least  in  this  country  and  in  England,  whenever 
occasion  requires. 

We  have  no  doubt  the  decision  of  the  court  was  correct,  and 
its  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  Kerney,  Appellant,  v.  Charles  Gardner, 

Appellee. 

APPEAL  FROM  FULTON. 

Al.  agreement  by  a  party  to  convey  all  his  title,  etc.,  to  land,  is  a  sufficient 
consideration  for  a  note.  If  the  party  giving  the  note  desires  more  than 
a  quit  claim  deed,  he  should  make  his  bargain  accordingly. 

Proof  of  a  tender,  though  not  of  that  clear  and  satisfactory  character  [  *163  ] 
which  convinces  the  mind  beyond  doubt,  will  be  held  sufficient. 

This  was  an  action  of  debt,  commenced  by  Gardner  and  tried 
in  his  lifetime,  against  Kerney,  for  the  September  term,  1859, 
of  the  Fulton  Circuit  Court,  on  a  promissory  note.     The  declar- 
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ation  contains  one  special  count  and  common  counts  for  work 
and  labor,  for  money  paid,  laid  oat,  etc.,  and  on  account  stated. 
The  descriptive  part  of  the  special  count  is  as  follows: 

"  For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on 
the  8 tli  day  of  August,  A.  D.  1851,  at  and  within  the  county 
of  Fulton  and  State  of  Illinois,  made  his  certain  promissory 
note  in  writing,  bearing  date  a  certain  clay  and  year  therein 
mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and 
there  delivered  the  said  note  to  the  said  plaintiff,  by  which  said 
note  the  said  defendant  then  and  there  promised  to  pay,  one 
year  after  the  date  thereof,  to  the  said  plaintiff  or  order,  the 
sum  of  two  hundred  and  seventy-six  dollars,  with  interest  at 
ten  per  cent,  per  annum  from  date,  for  value  received.  By 
means  whereof,"  etc.     Here  follows  the  breach. 

At  the  September  term,  1859,  the  defendant  plead  the 
general  issue,  and,  at  the  September  term,  1860,  three  special 
pleas,  the  first  two  of  which  are  as  follows,  after  the  title  of  the 
cause,  etc.: 

"  And  the  said  defendant,  for  further  plea  to  the  plaintiff 's 
declaration,  says  actio  non,  because  he  says,  that  the  promissory 
note  sued  on,  and  in  said  declaration  mentioned,  was  given  for 
the  balance  of  the  purchase  money  of  a  certain  tract  of  land 
described  as  the  south-west  quarter  of  section  thirty-four,  in 
township  four  north,  of  range  three  east  of  the  fourth  principal 
meridian,  sold  by  Charles  Gardner,  the  plaintiff  herein,  to  the 
defendant,  for  the  sum  of  three  hundred  and  nine  dollars;  and 
at  the  same  time  of  the  execution  of  said  note,  and  in  consider- 
ation of  the  execution  and  delivery  of  said  note,  the  said 
Charles  Gardner,  plaintiff  herein,  executed  and  delivered  his 
agreement  in  writing,  bearing  date  on  the  same  day  of  said 
note,  and  thereby  agreed  to  and  with  the  said  defendant  to  con- 
vey to  him,  the  said  defendant,  all  the  right  and  title  of  him, 
the  said  Charles  Gardner,  to  the  tract  of  land  aforesaid,  upon 
the  payment  by  the  said  defendant  to  the  said  plaintiff  or  order, 
the  said  sum  of  three  hundred  and  nine  dollars,  in  one  year 
after  the  date  thereof,  and  if  such  payment  was  not  made,  the 
said  agreement  was  to  be  null  and  void.  And  the  said  defend- 
ant avers,  that  the  said  Charles  Gardner  has  not  conveyed  his 
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interest  and  title  in  said  tract  of  land,  or  any  part  thereof,  or 
offered  to  convey  the  same,  to  the  defendant;  but  on  the  [*164] 
contrary,  no  deed  or  conveyance  whatever  has  been  made  or  of- 
fered to  the  defendant  in  performance  of  said  contract.  Where- 
fore the  consideration  of  said  note  has  failed;  and  this  the 
said  defendant  is  ready  to  verify.  Wherefore  he  prays  judg- 
ment," etc. 

"And  for  further  plea  in  this  behalf  to  the  plaintiff's  declar- 
ation, the  said  defendant  says  actio  non,  because  he  says,  that 
the  consideration  and  the  sole  consideration  of  said  note  in  the 
said  declaration  mentioned,  was  the  purchase  money  agreed  to 
be  paid  by  the  defendant  to  the  plaintiff  for  a  tract  of  land  de- 
scribed as  aforesaid  in  the  foregoing  plea;  and  the  said  sum 
mentioned  in  the  promissory  note  aforesaid  was  the  full  sum  to 
be  paid  by  the  defendant  for  said  land.  And  the  said  Charles 
Gardner,  plaintiff  herein,  at  the  same  time  of  the  execution  of 
said  note,  executed  and  delivered  an  agreement  in  writing  to  the 
defendant,  bearing  even  date  with  said  note,  and  thereby  agreed 
to  deed  all  his  (said  Gardner's)  right  and  title  to  the  south-west 
quarter  of  section  thirty-four,  the  tract  aforesaid,  to  the  said  de- 
fendant, provided  the  said  defendant  paid  to  the  said  Charles 
Gardner,  or  order,  the  sum  of  three  hundred  and  nine  dollars 
(the  said  sum  of  three  hundred  and  nine  dollars  being  inserted 
in  said  agreement  instead  of  the  sum  specified  in  said  promis- 
sory note,)  in  one  year  from  the  date  thereof,  with  the  stipula- 
tion that  if  the  said  sum  was  not  paid,  the  agreement  was  to 
be  null  and  void.  And  the  defendant  avers,  that  the  covenants 
to  pay  the  amount  of  money  in  said  promissory  note,  and  to 
convey  said  land,  were  mutual  and  dependent,  to  be  performed 
at  the  same  time.  And  the  defendant  avers,  that  the  said 
plaintiff  has  broken  the  agreement  on  his  part  to  be  performed, 
in  this,  that  he  never  conveyed  the  said  premises,  or  any  part 
thereof,  or  offered  to  convey  the  same  to  the  defendant.  And 
the  defendant  further  avers  and  says,  that  the  consideration  of 
said  promissory  note  in  the  declaration  mentioned  has  failed. 
And  this  he  is  ready  to  verify;  wherefore  he  prays  judgment," 
etc. 

On   the   26th   of  February,   1861,  (at  February  term),  the 
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plaintiff  entered  his  stipulation  in  open  court  to  offer  in  evi- 
dence on  the  trial  only  the  note  referred  to  in  the  declaration. 

The  fourth  plea  is  as  follows: 

"And  for  further  plea  in  this  behalf,  the  defendant  says  actio 
now,  because  he  says,  that  the  said  promissory  note  in  the  said 
declaration  mentioned  was  given  for  the  purchase  money  of  a 
certain  tract  of  land  described  as  the  south-west  quarter  of 
section  thirty-four  (34)  in  township  four  (4)  north,  of  range 
[  *165  ]  three  (3)  east,  sold  by  Charles  Gardner,  the  plaintiff  here- 
in, to  the  defendant,  William  Kerney,  by  the  style  of  William 
Kerney ;  and  the  said  sum  mentioned  in  the  promissory  note 
aforesaid  was  the  full  sum  to  be  paid  by  said  defendant  for  said 
land.  And  the  said  Gardner,  plaintiff  herein,  at  the  same  time 
of  the  execution  of  the  said  promissory  note,  executed  and  de- 
livered to  the  said  defendant  an  agreement  in  writing,  bearing 
even  date  with  the  said  note,  and  thereby  agreed  to  deed  all  his 
right  and  title  to  the  said  south-west  quarter  of  section  thirty- 
four,  in  township  four  north,  of  range  three  east,  to  the  said  de- 
fendant (by  the  style  of  W.  Karney)  provided  the  said  defend- 
ant [using  the  style  of  William  Karney]  should  pay  said  plain- 
tiff or  order  the  sum  of  three  hundred  and  nine  dollars,  [the 
said  sum  of  three  hundred  and  nine  dollars  being  inserted  in 
said  agreement,  instead  of  the  sum  specified  in  said  promissory 
note,]  in  one  year  from  the  date  of  said  agreement,  with  the 
stipulation  that  if  the  same  should  not  be  paid,  the  said  agree- 
ment to  be  null  and  void,  and  which  said  agreement  is  in  sub- 
stance as  follows: 

"  '  I,  Charles  Gardner,  of  the  city  of  Springfield,  Illinois,  do 
hereby  agree  with  William  Karney,  of  Fulton  county,  Illinois, 
to  deed  all  my  right  and  title  to  south-west  quarter  of  section 
34,  in  township  4  north,  of  range  3  east,  to  said  W.  Karney, 
provided  the  said  William  Karney  pays  to  me  or  order  the  sum 
of  three  hundred  and  nine  dollars  in  one  year  from  this  date; 
if  not  paid,  this  agreement  to  be  null  and  void,  this  8th  day  of 
August,  1851. 


CHARLES  GARDNER.' 


"  And  the  said  defendant  says,  that  the  aforesaid  agreement 
in  writing  was  and  is  the  full  and  only  consideration  of  and 
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for  the  said  promissory  note  in  said  declaration  mentioned. 
And  the  said  defendant  further  avers,  that  at  the  time  of  the 
execution  and  delivery  of  said  promissory  note,  and  of  the 
said  agreement  in  writing,  the  said  real  estate  in  said  agree- 
ment described  was  vacant  and  unoccupied,  and  without  any 
improvements  whatsoever  upon  the  same,  and  that  at  the  said 
time  the  said  plaintiff  did  not  have  the  occupancy  or  possession 
of  the  said  real  estate,  nor  did  he  have  any  improvements 
thereon,  nor  has  he  ever  had  any  such  occupancy,  possession 
or  improvements,  either  before  or  since  the  entering  into  and 
delivery  of  the  said  agreement  and  promissory  note.  And 
the  said  defendant  further  avers,  that  at  the  time  of  the  mak- 
ing and  delivery  by  said  plaintiff  to  said  defendant  of  said 
"agreement  in  writing,  the  said  plaintiff  did  not  have  any  right 
or  title  to  said  real  estate  in  said  agreement  mentioned,  [  *166  ] 
nor  has  he  had  any  right  or  title  to  such  real  estate  at  any  time 
since  the  execution  and  delivery  of  said  agreement  in  writing. 
And  so  the  said  defendant  says,  that  the  aforesaid  promissory 
note  was  made  and  entered  into  without  any  good  or  valuable 
consideration.  And  this  the  said  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,"  etc. 

To  the  second  and  third  pleas  the  plaintiff  filed  the  following 
replication : 

"The  said  plaintiff,  for  replication  to  said  defendant's  pleas 
secondly  and  thirdly  above  pleaded  by  him,  says  precludi  non, 
because  he  says,  that  the  said  note  declared  on  in  said  plaintiff's 
declaration  was  given  in  pursuance  of  said  agreement  referred 
to  in  said  pleas  above  pleaded,  in  consideration,  as  said  defend- 
ant alleges,  of  such  sale  and  transfer  of  the  right,  title  and 
interest  in  and  to  said  premises  which  he,  the  said  plaintiff,  had 
in  and  to  said  premises.  And  said  plaintiff  avers,  that  in  pur- 
suance of  said  agreement  he  caused  to  be  made  out  a  deed  in 
and  to  said  premises,  to  wit,  the  south-west  quarter  of  section 
thirty-four,  in  township  five  north,  range  three  east  of  the  fourth 
principal  meridian,  on  the  thirty-first  day  of  March,  A.  D.  1858, 
and  on  the  sixteenth  day  of  May,  A.  D.  1859,  before  the  com- 
mencement of  this  cause,  he  caused  said  deed,  so  made  as  afore- 
said, to  be  tendered  to  said  defendant,  to  wit,  on  the  day  and 
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year  aforesaid.  And  of  this  the  said  plaintiff  puts  himself 
upon  the  country." 

To  the  fourth  plea  the  plaintiff  filed  a  general  demurrer, 
which  was  sustained  by  the  court,  and  the  defendant  abided  by 
the  plea. 

The  issues,  by  consent  of  parties,  were  tried  by  the  court, 
Bailey,  Judge,  presiding,  a  jury  having  been  waived. 

On  the  trial,  the  plaintiff  offered  in  evidence  an  instrument 
copied  as  follows: 

"  One  year  after  date,  I  promise  to  pay  Charles  Gardner  or  order,  two  hun- 
dred and  seventy-six  dollars,  with  interest  at  ten  per  cent,  per  annum  from 
date,  for  value  received,  this  8th  day  of  August,  1851,  as  witness  my  hand  and 
seal.    This  note  is  for  money  loaned.        WILLIAM  KERNEY."     [seal.] 

The  court  sustained  the  objection;  whereupon  the  plaintiff 
called  as  a  witness,  J.  Q.  A.  Jones,  who  testified,  that  some 
years  ago  he  had  possession,  as  a  lawyer,  of  said  note,  and 
commenced  suit  on  the  same;  that  during  the  pendency  of 
the  suit,  he  met  defendant  in  Lewistown  several  times  and 
spoke  to  him  about  the  note  in  witness'  hand  against  defend- 
ant (not  having  the  note  present,  however,)  and  in  favor  of 
Charles  Gardner,  and  that  defendant  admitted  to  witness  that 
[*167  ]  he  had  given  a  note  to  said  Gardner  on  aland  trade,  but 
stated  at  the  same  time  that  the  same  was  without  any  consid- 
eration whatever,  and  that  he  (defendant)  had  never  received 
any  consideration  for  the  note. 

On  cross-examination,  the  witness  stated  that  he  did  not  have 
the  note  present  at  any  conversation  spoken  of;  that  he  had 
never  shown  the  note  to  defendant,  nor  had  defendant  ever  seen 
the  same  while  it  was  in  his  hands;  that  witness  did  not  know 
but  defendant  had  given  several  notes  to  plaintiff  Gardner; 
and  that  he  did  not  know,  further  than  as  stated,  that  defend- 
ant, in  such  conversation,  referred  to  the  note  in  controversy, 
but  believed  he  did. 

Plaintiff  now  again   offered  said  note  in  evidence,  to  which 
defendant  objected;  but  the  court  overruled  the  objection,  and 
permitted  the  note  to  be  read  in  evidence,  and  defendant  ex 
cepted. 

Plaintiff  then  called  David  S.  Ray  as  a  witness,  who  testi 
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fled,  that  on  the  16th  day  of  May,  A.  D.  1859,  he  tendered  to 
the  defendant  a  deed,  the  original  deed  introduced,  that  when  he 
tendered  such  deed,  the  defendant  refused  to  receive  or  accept 
the  same. 

On  cross-examination,  this  witness  testified  that  he  received 
the  said  deed,  before  tendering  the  same,  of  one  James  Gard- 
ner, a  brother  of  the  plaintiff,  Charles  Gardner,  and  supposed 
him  to  be  agent  of  the  plaintiff.  This  supposition  of  the  wit- 
ness was  objected  to  by  defendant  as  evidence,  but  the  court 
overruled  the  objection,  and  permitted  the  same  to  be  received 
as  evidence,  and  defendant  excepted. 

The  witness,  on  further  cross-examination,  also  stated,  that 
after  tendering  said  deed  he  returned  the  same  to  said  James 
.Gardner;  that  he  (witness)  never  received  any  authority  from 
the  plaintiff  to  make  the  tender  of  said  deed,  and  that  he  never 
had  any  conversation  with  the  plaintiff  in  regard  to  said  deed 
or  tendering  the  same. 

The  plaintiff  here  offered  said  deed  in  evidence,  to  which 
defendant  objected;  but  the  court  overruled  the  objection,  and 
permitted  the  deed  to  be  read  in  evidence,  and  the  defendant 
excepted. 

The  plain  tiff  here  rested;  and  this  was  all  the  evidence  in  the 
case. 

The  court  thereupon  found  the  issues  for  the  plaintiff,  and 
that  he  recover  $276,  debt,  and  $263.94,  damages. 

The  defendant  then  moved  for  a  new  trial,  which  was  denied. 

The  case  comes  to  this  court  by  appeal.  Gardner's  death 
since  the  judgment  and  appeal  below,  was  suggested  in  this 
court,  and  his  administrator  made  a  party.  The  fol-  [*168] 
lowing  errors  are  assigned  by  Kerney: 

1.  The  Circuit  Court  erred  in  sustaining  the  demurrer  to 
the  defendant's  third  special  or  fourth  plea. 

2.  The  court  below  on  the  trial,  permitted  improper  evi- 
dence to  be  admitted  and  heard. 

3.  The  Circuit  Court  erred  in  permitting  the  note  to  be 
read  in  evidence. 

4.  The  court  below  erred  in  permitting  the  deed  to  be  read 
in  evidence. 
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5.  The  finding  or  verdict  below  was  against  the  law  and  the 
evidence. 

6.  The  Circuit  Court  erred  in  refusing  to  grant  a  new  trial, 
and  in  rendering  judgment. 

7.  The  record  and  proceedings  are  otherwise  informal,  de- 
fective, erroneous  and  insufficient. 

Judd,  Boyd  &  James,  for  Appellant. 

M.  Hay,  for  Appellee. 

Walker,  J.  The  first  question  which  we  propose  to  con- 
sider, is,  whether  the  demurrer  was  properly  sustained,  to  de- 
fendant's fourth  plea.  It  averred,  that  the  note  sued  upon, 
was  given  for  the  purchase  money,  on  the  sale  of  S.  W.  34,  T. 
3  N.,  R  3  E.  of  the  fourth  principal  meridian,  which  was  sold 
by  appellee  to  appellant.  That  at  the  time  the  note  was  exe- 
cuted, appellee  gave  to  appellant  an  agreement  of  that  date,  by 
which  he  obligated  himself  to  convey  all  of  his  right  and  title  in 
the  land,  to  appellant,  provided  he  should  pay  to  him  tLe  sum 
of  three  hundred  and  nine  dollars,  which  sum  was  inserted  in 
the  agreement  instead  of  the  amount  specified  in  the  note,  within 
one  year  from  that  date.  The  plea  further  avers,  that  there 
was  no  other  consideration  for  the  execution  of  the  note,  and 
that  when  the  note  and  agreement  were  executed,  the  land  was 
vacant  and  unoccupied,  and  appellee  did  not  have  possession, 
or  improvements  thereon,  nor  has  he  ever  had  possession  before 
or  since  making  the  agreement  and  note.  And  that  appellee  at 
the  time  had  no  right  or  title  to  the  land,  nor  has  he  had  since 
executing  the  agreement  and  note. 

There  is  no  covenant  for  title  contained  in  the  agreement 
described  in  the  plea.  ~Nor  does  it  show  any  agreement  to 
convey  the  land,  but  simply  to  convey  all  the  right  and  title 
which  he  then  had.  If  he  had  no  title,  there  could  be  no  fail- 
ure of  the  consideration,  as  appellant  by  the  agreement, 
[*169]  assumed  the  risk  of  the  want  of  title,  in  appellee.  If 
he  had  been  unwilling  to  risk  such  a  title  as  appellee  had,  he 
should  have  refused  to  purchase,  or  he  should  have  contracted 
for  covenants  of  title,  in  the  conveyance  he  was  to  receive. 
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But  having  contracted  for  such  title  only  as  appellee  had,  he 
has  no  right  to  insist  upon  anything  more.  That  title,  such  as 
it  was,  constituted  a  sufficient  consideration  to  support  the  note. 
A  release  or  quit  claim  deed  is  all  that  is  required  by  the  con- 
tract.    Such  a  deed  fully  answers  its  conditions. 

It  is  again  insisted,  that  as  the  note  was  rejected  as  evidence 
under  the  special  count,  because  of  variance,  that  it  was  improp- 
erly admitted  under  the  common  counts,  its  execution  not 
having  been  sufficiently  proved.  Jones  testified  that  some 
years  previous  to  the  trial,  he  had  commenced  suit  on  the  note, 
and  during  its  pendency,  he  spoke  to  appellant  in  reference  to 
it,  and  that  he  admitted  that  he  had  given  the  note  to  appellee  in 
a  land  trade,  but  stated  that  it  was  without  consideration.  That  he, 
•witness,  had  not  shown  the  note  to  appellant.  Does  this  evi- 
dence identify  the  note,  and  prove  its  execution?  We  think  it 
does.  The  suit  was  pending,  and  a  copy  of  the  note  was  no 
doubt  on  file,  or  it  was  at  least  described  in  the  declaration.  It 
seems  to  be  agreed  by  all  parties,  that  this  note  was  given  for 
the  purchase  of  this  land,  and  no  other  appears  to  have  been 
given  to  appellee.  Appellant  must  have  known  that  this  was 
the  note  sued  upon,  as  he  said  it  was  given  in  a  land  trade. 

It  is  also  urged,  that  the  same  evidence  which  proves  the 
execution  of  the  note,  also  proves  that  it  was  given  without 
consideration.  This  evidence  was  heard  on  a  preliminary  ques- 
tion, and  not  upon  the  main  issue  in  the  case.  That  portion  of 
the  admission  which  related  to  the  want  of  consideration,  was 
not  pertinent  to  the  issue  then  being  tried,  and  it  was  not  in- 
troduced on  the  trial. 

The  next  question  is,  whether  the  tender  of  the  deed  by  Ray, 
was  sufficient  to  authorize  the  maintenance  of  the  suit.  He 
testified  that  he  received  the  deed  from  appellee's  brother,  and 
tendered  it  to  appellant,  who  refused  to  receive  it.  He  also 
says,  that  after  tendering  the  deed,  he  returned  it  to  James 
Gardner,  of  whom  he  had  received  it,  but  never  had  any  con- 
versation with  appellee,  in  reference  to  the  deed,  nor  did  he 
receive  authority  from  him  to  make  the  tender.  The  fact  that 
the  deed  is  found  in  the  hands  of  appellee,  after  being  in  the 
hands  of  the  others,  and  that  they  had  previously  had  it,  all 
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strongly  tends  to  prove  that  appellee's  brother  had  received  the 
deed  to  be  tendered  to  appellant.  It  can  hardly  be  supposed 
that  James  Gardner  would  be  in  possession  of  this  deed  executed 
[*170]  by  his  brother,  and  making  a  tender  through  Ray  with- 
out authority.  Appellant  had  the  opportunity  of  receiving  the 
deed,  but  rejected  it,  and  although  the  evidence  is  not  of  that 
clear  and  satisfactory  character  which  convinces  the  mind 
beyond  doubt,  yet  we  think  it  was  sufficient,  from  which  a 
tender  might  be  inferred. 

It  is  likewise  objected,  that  the  deed  does  not  purport  to 
convey  the  land  to  appellant.  After  having  carefully  inspected 
the  deed  itself,  we  find  that  the  name  "  Kerney  "  is  not  very 
legibly  written,  but  seems  to  have  been  spelled  with  an 
"  a,"  which  is  blotted.  It  however  cannot  well  be  made  to  spell 
any  other  than  appellant's  name.  We  are  of  the  opinion  that 
this  objection  is  not  well  taken. 

It  is  in  the  last  place  urged,  that  the  deed  should  have  con- 
tained covenants  against  the  acts  of  appellee,  after  entering  into 
the  contract,  and  before  the  conveyance  was  made.  The  con- 
tract calls  for  no  such  covenant,  and  the  court  has  no  power  to 
make  agreements  for  the  parties.  If  such  acts  had  been  done 
by  appellee,  as  divested  or  incumbered  his  title,  appellant 
should  have  shown  it.  The  law  will  not  presume  that  he  has 
violated  his  agreement,  but  if  he  has,  the  other  party  must 
establish  the  fact.  There  was  no  proof  that  any  change  had 
occurred  in  the  title  after  the  sale  was  made,  and  when  the 
complainant    tendered    the  deed   he  fully   complied  with  his 


agreement. 


Upon  this  entire  record,  we  perceive  no  error  requiring  the 
reversal  of  the  judgment  of  the  court  below,  and  the  same  is 
affirmed. 

Judgment  affirmed. 
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Charles  Casselberry,  Appellant,  v.  Susannah  For- 
quer, Appellee. 
The  Same  v.  The  Same. 
The  Same  v.  The  Same. 
The  Same  v.  The  Same. 

APPEALS    FROM    ST.   CLAIR. 

A  party  cannot  bring  separate  suits  for  several  sums  past  due  on  a  lease ;  if 
more  than  one  payment  is  due,  these  payments  should  be  consolidated  into 
one  suit. 

A  party  cannot  divide  an  entire  demand,  so  as  to  maintain  several  actions  for 
its  recovery. 

On  the  24th  of  May,  1854,  Casselberry  leased  from  [*171] 
William  Forquer  certain  land  in  St.  Clair  county,  for  three 
years,  for  $150  a  year,  one-half  payable  semi-annually  on  the 
25th  of  December  and  March  ensuing.  On  the  3rd  day  of  June, 
1857,  Susannah  Forquer  brought  two  suits  on  said  lease,  for 
$75  each,  before  the  same  justice  of  the  peace,  and  tiled  her  ac- 
counts, one  for  rent  from  1st  of  March  to  25th  December,  1856, 
the  other  for  rent  from  25th  December,  1856,  to  1st  March, 
1857.  On  the  13th  of  June,  1857,  judgments  were  rendered  in 
each  case  for  $75,  and  costs,  against  Casselberry,  from  which  he 
appealed  to  the  St.  Clair  Circuit  Court.  After  two  more  in- 
stallments were  due,  to  wit,  on  the  4th  of  March,  1858,  Mrs. 
Forquer  brought  a  third  suit  on  said  lease,  before  a  justice  of 
the  peace,  and  filed  her  account  for  rent  from  March  1st,  1857, 
to  December  25th,  1857,  and  on  the  12th  of  March,  1858,  re- 
covered another  judgment  for  $75,  and  costs,  which  was  also 
appealed  to  said  Circuit  Court.  On  the  28th  of  April,  1858, 
Mrs.  Forquer  brought  a  fourth  suit  on  said  lease,  before  a  jus- 
tice of  the  peace,  and  filed  her  account  for  rent  from  December 
25th,  1857,  to  March  1st,  1858.  She  recovered  another  judg- 
ment for  $75,  and  costs,  which  was  also  appealed  to  said  Circuit 
Court.  The  cases  were  continued  in  said  court  till  the  Septem- 
ber term,  1859,  when  they  were  submitted  together  to  the  court 
for  trial. 
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On  the  trial,  Mrs.  Forquer  introduced  in  evidence  said  lease, 
made  by  William  Forquer  to  Casselbeny.  Also,  the  last  will 
of  William  Forquer,  duly  proved  and  recorded  in  the  County 
Court  of  said  county,  on  the  7th  of  October,  1855,  by  which  he 
devised  to  plaintiff  said  lease.  The  defendant  then  produced  in 
evidence  a  decree  in  partition  in  the  St.  Clair  Circuit  Court,  at 
its  March  term,  1856,  wherein  the  parties  to  this  suit,  and  the 
heirs  and  devisees  of  William  Forquer,  were  complainants  or 
defendants;  ordering  the  sale  of  the  leased  premises,  among 
other  lands,  and  a  deed  made  by  the  commissioners  under  said 
decree,  of  more  than  one-half  of  said  leased  premises  to  Joseph 
Vellinger,  dated  May  31st,  1856.  It  was  admitte  d  that,  for  a 
small  advance  on  his  purchase,  Yellinger  conveyed  said  land  to 
Casselberry,  by  deed,  dated  April  27,  1857.  Plaintiff  below 
then  proved  that,  after  said  decree  and  sales,  said  decree  was 
reversed  in  the  Supreme  Court  of  this  State,  in  January,  1859. 
Plaintiff  then  introduced  in  evidence  the  bill  in  chancery  on 
which  said  decree  was  founded. 

The  court  took  the  cases  under  advisement,  and  at  the  March 
term,  1860,  rendered  judgment  for  $75,  and  costs,  in  each  case. 
Casselberry  moved  for  a  new  trial  in  each  case,  because  the  sev- 
[  *172  ]  eral  findings  were  contrary  to  law  and  to  evidence ; 
which  motions  were  severally  overruled  by  the  court,  and  ex- 
cepted to,  and  the  cases  severally  appealed  to  the  Supreme 
Court,  and  by  consent  to  be  heard  at  Springfield. 

All  the  cases  are  settled  by  the  following  opinion  of  the 
Court. 

W.  H.  Underwood,  for  Appellant. 

N.  Niles,  for  Appellee. 

Breese,  J.  There  is  really  but  one  question  presented  by 
this  record,  and  that  is,  the  right  to  sue  separately  for  each  of 
the  claims  after  two  of  them  had  become  due  and  payable.  The 
question  about  the  lease,  and  the  rights  of  these  parties  under 
it,  cannot  be  considered,  for  the  court,  in  the  partition  case  in 
chancery,  the  proceedings  in  which  are  made  part  of  this  case, 
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never  had  any  jurisdiction  over  the  leasehold  interest  of  Susan- 
nah Forquer  to  sell  it,  and  the  sale  of  it  was  therefore  void. 

When  the  several  payments  reserved  by  the  lease  were  due, 
suit  could  be  brought  on  each  payment  successively,  as  they  fell 
due.  But  if  more  than  one  payment  be  due  at  the  time  of  suit 
brought,  they  must  be  consolidated  into  one  suit,  otherwise  a 
recovery  in  one  could  be  pleaded  in  bar  of  recovery  of  the 
other.  Here  the  facts  show,  that  at  the  institution  of  each  of 
these  suits,  two  payments,  of  seventy-five  dollars  each,  were  due, 
and  a  separate  recovery  allowed.  This  cannot  be  done.  In  the 
case  of  Camp  v.  Morgan,  21  111.  258,  this  court  said,  the  doc- 
trine was  well  settled  that  a  plaintiff  cannot  so  divide  an  entire 
demand,  or  cause  of  action,  as  to  maintain  several  actions  for  its 
recovery.  When  these  suits  were  brought,  there  was  an  entire 
demand  existing  against  the  defendant  in  each  case,  of  one 
hundred  and  fifty  dollars,  then  due  and  payable.  Suit  should 
have  been  brought  for  the  entire  demand,  all  of  them  arising  out 
of  the  same  transaction. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rection to  dismiss  the  several  suits. 

Judgment  reversed 


Anthony  S.  Seely,  Plaintiff  in  Error,  v.  The  [*173] 
People,  etc.,  who  sue  for  the  use  of  Alfred  W.  Neece, 
Guardian,  etc.,  Defendants  in  Error. 

AGREED  CASE  FROM  GREENE. 

Where  a  party  executes  a  bond  as  surety  with  another,  whose  name  appears 
to  the  bond,  but  which  name  has  been  forged,  he  will  not  be  liable. 

This  was  an  agreed  case,  showing  that  suit  was  instituted 
upon  the  office  bond  of  Lewis  W.  Leick,  master  in  chancery  of 
Greene  county,  against  Anthony  S.  Seely,  one  of  the  securities 
thereon,  in  the  name  of  the  People,  who  sue  for  the  use  of 
Alfred  W.  Neece,  guardian  of  Jesse   EL   Neece  and  Pemnah 
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Jane  Neece.  Said  bond  is  payable  to  the  People  of  the  State 
of  Illinois,  and  conditioned  for  the  faithful  discharge  of  the 
duties  of  the  office  of  master  in  chancery. 

The  general  issue  was  filed  and  stipulation  thereon,  authoriz- 
ing all  proper  evidence  to  be  offered  thereunder,  as  though 
properly  pleaded. 

It  appears,  that  Leick  was  nominated  master  in  chancery, 
and  filed  the  bond  sued  on,  which  is  in  evidence;  that  Leick. 
collected  money  belonging  to  Jesse  H.  Neece  and  Pemnah  Jane 
Neece,  infants  and  wards  as  aforesaid  of  A.  W.  Neece;  that  A. 
W.  ISTeece,  as  guardian  for  said  wards,  obtained  judgment 
against  said  Leick,  for  $138.24;  execution  returned,  no  property 
found. 

Samuel  Heaton  testified,  that  his  name  appeared  as  one  of 
the  securities  on  said  bond,  and  that  his  name  was  a  forgery 
thereto.  Heaton's  name  was  first  in  order,  assigned  and  recited 
in  bond.  It  is  admitted  that  the  last  of  said  wards  to  come  of 
age  arrived  at  age,  25th  January,  1860.  This  suit  was  instituted 
March  20th,  1861. 

On  this  evidence,  the  court  below  found  the  issue  for  the 
People,  for  the  use  of  Neece,  the  cause  having  been  tried  by  the 
court  without  a  jury.  Defendant  below  excepted,  and  moved 
for  a  new  trial,  because  said  finding  was  contrary  to  law  and 
evidence. 

Jas.  W.  English,  for  Plaintiff  in  Error. 

Stuart,  Edwards  &  Brown,  for  Defendants  in  Error. 

Caton,  C.  J.  This  action  was  on  the  office  bond  of  a  mas- 
ter in  chancery,  against  one  of  the  sureties,  whose  name 
[*174]  appears  to  the  bond.  The  bond  is  joint  and  several. 
The  facts  relied  upon  in  defense  are  these:  In  the  body  of  the 
bond  are  three  sureties  named — first,  Heaton;  second,  Seely, 
the  defendant;  and  third,  Morrow.  When  presented  to  the 
defendant  for  his  signature,  the  name  of  Heaton  appeared  signed 
to  the  bond  as  a  surety;  and  the  defendant,  supposing  it  to  have 
been  executed  in  fact  by  Heaton,  signed  his  name  to  the  bond 
as  a  co-surety  with  Heaton.  It  turns  out  that  the  name  of 
208 


JANUARY   TEEM,  1862.  171 

Seely  v.  The  People,  use,  etc. 

Heaton  to  the  bond  was  a  forgery.  Although  we  have  not  been 
referred  to,  nor  have  we  met  with,  a  case  precisely  in  point,  yet 
we  think  upon  principle,  this  should  constitute  a  good  defense 
to  the  action  on  the  bond.  By  a  fraud  practiced  upon  the  de- 
fendant, by  means  of  the  commission  of  a  high  crime,  lie  was 
made  to  assume  a  different  and  greater  liability  than  he  intended, 
or  supposed  he  was  assuming,  when  he  executed  the  bond.  It 
is  not  like  the  case  where  the  surety,  when  he  signs  the  bond,  is 
assured,  and  made  to  believe  that  others  will  afterwards  si<m  it. 
In  that  case  he  acts  upon  the  simple  assurance  that  another  will 
do  an  act  which  he  knows  may  be  defeated  or  prevented  by 
various  accidents,  and  he  must  therefore  take  the  risk  of  such 
assurance  being  fulfilled.  But  in  this  case  he  acted  upon  an 
apparent  fact,  which  without  the  commission  of  a  great  crime 
by  others,  must  have  been  true,  and  the  commission  of  this 
crime  the  highest  degree  of  caution  might  not  suggest;  and  he 
cannot  be  charged  with  even  slight  neglect,  in  not  having  dis- 
covered the  forgery.  It  cannot  be  said  that  his  own  credulity 
contributed  in  any  degree  to  his  being  bound  without  Heaton. 
instead  of  with  him.  It  is  true  that  the  obligee  did  not  perpe- 
trate, or  in  any  way  contribute  to  the  fraud,  so  that  one  of  two 
innocent  parties  must  suffer,  by  reason  of  this  forgery,  but  that 
reasonable  degree  of  favor  which  the  law  extends  to  sureties, 
should  exonerate  the  surety  who  has  been  fraudulently  induced 
to  execute  the  bond,  not  by  a  false  promise,  which  a  high  or 
even  a  reasonable  degree  of  prudence  should  have  admonished 
him  not  to  rely  upon,  but  by  a  forgery,  which  would  probably 
have  deceived  the  most  cautious  person. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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[*175]  Charles  Schuchmann,  Appellant,    v.   Jacob 
Knoebel,  Executor  of  William  C.  Kinney,  deceased, 

Appellee. 

APPEAL  FROM  ST.  CLAIR. 

A  partial  failure  of  consideration  may  be  pleaded  to  a  promissory  note  given 

for  the  purchase  of  land. 
A  party  may  also  recoup  in  an  action  upon  a  note  given  for  land,  what  he 

has  been  compelled  to  pay  in  order  to  remove  an  incumbrance  upon  the 

land. 

This  was  action  of  debt,  brought  by  Knoebel,  executor, 
etc.,  upon  a  promissory  note  under  seal,  made  by  Schuchmann, 
dated  February  24,  1858,  for  $2,200,  payable  to  ¥m.  C. 
Kinney  two  years  after  date,  with  interest,  etc. 

To  this  declaration  Schuchmann  pleaded,  First,  As  to  part 
of  the  consideration  of  the  writing  obligatory  sued  on,  that 
before  and  at  the  time  of  making  the  same,  Kinney  sold  and 
conveyed  to  Schuchmann,  by  deed  in  fee  simple,  certain  lands 
in  said  county  therein  described,  and  in  and  by  said  deed  cov- 
enanted, among  other  things,  that  said  land  was  free  from  all 
incumbrances.  And  defendant,  in  consideration  of  said  con- 
veyance and  said  covenant,  then  and  there  agreed  to  pay  said 
Kinney  $9,000,  a  part  of  which  was  the  sum  mentioned  in 
the  writing  obligatory  sued  on,  and  the  residue  of  said  pur- 
chase money  had  been  paid  by  Schuchmann.  That  at  and 
before  said  sale,  the  said  lands  were  subject  to  the  lien  of  a 
judgment  in  said  St.  Clair  Circuit  Court,  in  favor  of  Ewald 
Massow,  and  against  the  said  Kinney  and  others,  upon  which 
judgment  an  execution  issued  in  due  form  of  law,  dated  Jan- 
uary 4th,  1858 ;  and  afterwards,  to  wit,  on  the  27th  of  March, 
1858,  after  due  notice  the  said  first  described  tract  was  sold 
by  the  sheriff  of  said  county,  in  due  form  of  law,  to  said 
Massow,  under  said  execution,  for  the  sum  of  $1,093.99;  and 
afterwards,  to  wit,  on  the  26th  of  May,  1858,  Schuchmann,  as 
subsequent  purchaser  from  said  Kinney,  was  obliged  to  pay 
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to  the  sheriff  of  said  county,  and  did  pay  to  him,  $1,112.98, 
to  redeem  said  land  from  said  sale.  Defendant  further 
averred,  that  at  and  before  the  execution. of  said  writing  ob- 
ligatory sued  on,  and  of  said  deed,  the  said  lands  were  sub- 
ject to  an  incumbrance  of  $30.61,  for  the  state,  county  and 
special  taxes,  for  the  year  1857,  and  the  said  Schuchmann, 
after  the  date  of  said  deed,  was  obliged  to  pay,  and  did  pay, 
said  taxes,  to  wit,  on,  etc.,  at,  etc.,  aforesaid.  Defendant 
further  averred,  that  at  the  execution  of  the  said  writing  ob- 
ligatory and  said  deed,  the  said  tracts  of  land  were  subject  to 
a  mortgage  lien,  dated  August  23rd,  1851,  and  filed  for  [*176] 
record  in  the  recorder's  office  in  said  county,  on  the  23rd  of 
August,  1851,  executed  by  the  said  Kinney  and  wife  to  the 
trustees  of  Shurtleff  College,  a  coloration  in  said  State,  to  se- 
cure the  payment  of  a  promissory  note  made  by  said  Kinney 
to  said  trustees  for  the  payment  of  $1,025,  payable  on  or  before 
the  1st  of  September,  1853,  in  the  bonds  or  internal  imjorove- 
ment  script  of  the  State  of  Illinois,  the  said  bonds  or  script 
bearing  interest  on  their  face  from  the  date  prior  to  1842,  and 
engaging  to  pay  to  the  order  of  said  trustees,  or  their  succes- 
sors, the  sum  of  fifty  dollars  cash  annually  by  way  of  interest; 
and  the  said  Schuchmann  was  necessarily  obliged  to  pay,  and 
did  pay,  to  extinguish  said  mortgage,  a  large  sum  of  money,  to 
wit,  $1,060,  to  wit,  on  the  24th  day  of  February,  1859,  at  the 
county  aforesaid,  and  before  the  commencement  of  this  suit; 
wherefore  defendant  says  that  the  consideration  of  the  said 
writing  obligatory  has  failed  to  the  extent  of  the  sums  so  paid 
by  said  defendant  as  aforesaid,  etc. 

Second  plea.  Set-off  for  $3,000,  money  paid  by  Schuchmann 
for  Kinney  in  his  lifetime  at  his  request. 

Third  plea.  That  the  writing  obligatory  sued  on,  was  given 
to  said  Kinney  in  his  lifetime,  as  part  of  the  consideration  for 
certain  real  estate  mentioned  in  said  first  plea,  which  real  estate 
was  sold,  etc.,  by  said  Kinney  to  said  Schuchmann  at  the  time, 
for  the  consideration  and  in  the  manner  and  form  mentioned  in 
said  first  plea;  and  by  his  deed  therein  mentioned,  the  said 
Kinney  covenanted  that  said  real  estate  was  free  from  all  in- 
cumbrances.    Said  plea  avers  that,  at  the  time  of  making  said 
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deed,  said  real  estate  was  not  free  from  all  incumbrances,  but 
on  the  contrary,  that  said  real  estate  was  incumbered  in  manner 
and  form  as  stated  in  said  first  plea;  by  reason  whereof  said  de- 
fendant had  been  obliged  to  expend,  and  had  expended  the  said 
sums  of  money  mentioned  in  said  first  plea,  in  manner  and 
form  as  therein  stated,  in  extinguishing  said  incumbrances. 
And  that  neither  said  Kinney  in  his  lifetime  or  said  plaintiff, 
his  executor,  since  his  death,  had  kept  said  covenant,  but  they 
have  broken  the  same,  to  the  damage  of  said  Schuchmann  of 
$4,000,  which  the  plea  proposes  to  set  off  against  the  debt  and 
damages  sued  for,  etc. 

Fourth  plea.     Payment  in  the  usual  form. 

Plaintiff  traversed  second  and  fourth  pleas,  and  demurred  to 
first  and  third  pleas,  which  demurrer  was  sustained  by  the 
court. 

On  the  trial  before  the  court,  plaintiff  below  introduced  the 
writing  obligatory  sued  on,  credited  with  $1,241,  being  the 
[*177]  amount  of  the  Massow  judgment  mentioned  in  first  plea, 
paid  by  Schuchmann.  Defendant  introduced  in  evidence  the 
deed,  with  covenant  against  incumbrances,  made  by  Kinney  to 
Schuchmann,  as  described  in  defendant's  first  plea,  which  deed 
it  was  admitted  was  given  for  the  instrument  sued  on,  and  other 
notes.  Defendant  further  introduced  the  mortgage,  made  by 
Kinney  to  the  trustees  of  Shurtleff  College,  as  stated  in  first 
plea,  which  was  duly  recorded  in  the  recorder's  office  of  said 
county,  on  the  23rd  of  August,  1351.  Defendant  also  proved, 
that  the  balance  due  on  said  mortgage  on  the  24th  of  February, 
1859,  was  one  thousand  and  fifty  dollars  and  forty-two  cents, 
which  defendant  on  the  day  last  mentioned  paid  and  satisfied, 
and  extinguished  said  mortgage.     This  was  all  the  evidence. 

The  court  excluded  the  payment  of  said  mortgage,  and  found 
tor  plaintiff  the  balance  due  on  said  writing  obligatory,  deduct- 
ing only  the  credit  for  amount  paid  on  the  Massow  judgment. 
Defendant  moved  for  a  new  trial,  because  the  finding  was  con- 
trary to  law  and  to  evidence;  which  motion  was  overruled  by 
the  court,  and  to  which  decision  of  the  court  Schuchmann  ex- 
cepted. Final  judgment  was  rendered  and  case  appealed  to 
Supreme  CouK",  to  be  heard  by  consent  at  Springfield. 
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Appellant  assigns  for  error: 

That  the  court  below  erred  in  sustaining  demurrer  to  his  first 
and  third  pleas. 

In  the  finding  for  plaintiff  below,  and  in  excluding  the  amount 
paid  by  appellant  to  extinguish  the  mortgage  to  the  Shurtleff 
College. 

In  refusing  to  grant  appellant  a  new  trial. 

¥m.  H.  Underwood,  for  Appellant. 
G.  Trumbull,  for  Appellee. 

Breese,  J.  It  is  not,  we  conceive,  a  necessary  subject  of 
inquiry  here,  whether  or  not  the  defense  set  up  by  the  first  and 
third  pleas,  to  which  the  demurrer  was  sustained,  was  permitted 
at  common  law.  The  decisions  of  the  common  law  courts  are 
not  uniform  on  the  point,  and  a  resort  to  them  seems  to  be 
unnecessary,  inasmuch  as  our  statute  allows  the  defense.  The 
tenth  section  is  in  these  words :  "  In  any  action  commenced,  or 
which  may  hereafter  be  commenced  in  any  court  of  law  in  this 
State,  upon  any  note,  bond,  bill  or  other  instrument  in  writing 
for  the  payment  of  money  or  property,  or  the  performance  of 
covenants  or  conditions  by  the  obligee  or  payee  thereof,  [*178] 
if  such  note,  bond,  bill  or  instrument  in  writing  was  entered 
into  without  a  good  or  valuable  consideration ;  or  if  the  consider- 
ation upon  which  such  note,  bond,  bill  or  instrument  in  writing 
was  made  or  entered  into,  has  wholly  or  in  part  failed,  it  shall 
be  lawful  for  the  defendant  or  defendants,  etc.,  to  plead  such 
want  of  consideration,  or  that  the  consideration  has  wholly  or  in 
part  failed,  etc.,  and  if  it  shall  appear  that  the  consideration  has 
failed  in  part,  the  plaintiff  shall  recover  according  to  the  equity 
of  the  case."     (Scates'  Comp.,  ch.  73,  page  292.) 

A  part  of  the  consideration  for  the  note  sued  on,  was,  that  the 
land  sold  was  free  from  incumbrances.  The  pleas  allege  the 
fact  of  the  existence  of  a  certain  incumbrance  by  mortgage, 
which  the  defendant  had  to  pay  and  discharge,  and  thereby  ex- 
tinguish the  incumbrance.  To  the  extent  then  of  this  incum- 
brance there  was  a  failure  of  consideration.  Morgan  v.  Smith, 
11  111.  199;    Whisler  v.  Ricks,  5  Blackford,  100;  Smith  et  al. 
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v.  Ackerman,  ib.   541;  Buellv.  Tate,  7  id.  54;  Pomeroy  v. 
Burnet,  8  id.  142. 

We  think  too,  the  defendant,  under  the  pleadings,  might  have 
recouped  the  amount  thus  paid.  Babcock  v.  Trice,  18  III  420. 
There  is  a  natural  equity  as  to  claims  arising  out  of  the  same 
transaction,  that  one  claim  should  compensate  the  other,  and  that 
the  balance  only  should  be  recovered.  The  damages  claimed  by 
the  defendant,  grow  out  of  the  contract  for  the  sale  of  the  land, 
and  present  a  plain  case  for  recouping  damages.  It  is  a  salutary 
principle  to  permit  parties  to  adjust  the  whole  controversy  in 
one  action,  out  of  which  has  grown  the  doctrine  of  recoup>m.ent, 
and  at  this  day,  almost  universally  applied.  The  defendant 
should  have  been  allowed,  either  under  his  pleas  of  partial  fail- 
ure of  consideration,  or  on  the  principle  of  recoupment  under 
the  other  pleas,  the  amount  he  paid  to  extinguish  the  mortgage 
set  out  in  his  plea,  and  the  plaintiff  should  have  had  a  judg- 
ment for  the  balance  only.  To  enable  the  defendant  to  get  this 
allowance,  this  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


The  Ohio  and  Mississippi  Railroad  Company,  Appel- 
lant, v.  William  Irvin,  Appellee. 

APPEAL  FROM  RICHLAND. 

The  law  does  not  require  any  different  words  to  be  used  in  proving-  a  case 
against  a  railroad  company,  from  those  used  in  ordinary  cases ;  it  is  ouly  re- 
quisite that  the  mind  should  be  convinced  of  the  existence  of  the  necessary 
facts, 

|  *179  ]  The  presumption  is,  that  the  houses  compose  a  village;  if  an  animal  is 
killed  beyond  the  houses,  the  presumption  is,  that  it  is  killed  beyond  the 
village;  if  the  town  extends  beyond  the  houses,  the  defendant  should  show 
the  fact. 

Every  one  is  supposed  to  have  some  idea  of  the  value  of  such  property  as  is  in 
general  use;  and  it  is  not  necessary  to  have  a  drover  or  butcher  to  prove 
the  value  of  a  cow. 
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The  plaintiff  below  sued  the  defendant  for  the  alleged  killing 
of  a  cow  by  the  trains  of  defendant.  The  cause  came  before 
the  Circuit  Court  of  Richland  county,  Kitciiell,  Judge,  pre- 
siding, by  appeal  from  a  judgment  rendered  by  a  justice  of 
the  peace.  A  verdict  was  recovered  in  the  Circuit  Court  for 
the  sum  of  $20.  The  plaintiff  sought  to  sustain  his  action 
upon  the  statute  requiring  railroads  to  fence  the  lines  of  their 
roads.  From  the  judgment  of  the  Circuit  Court  the  defendant 
below  appeals  to  this  court. 

The  plaintiff  below  introduced  in  proof  the  following  testi- 
mony : 

A.  Philhour,  being  sworn,  said:  I  stood  on  the  platform  at 
the  depot ;  saw  the  train  of  the  defendant  coming  in  from  the 
east;  the  cow  was  standing  about  one-fourth  of  a  mile  from 
me.  I  heard  the  locomotive  whistle,  and  saw  the  cow  knocked 
off.  The  road  had  been  in  operation  six  months.  The  cow  was 
killed  by  defendant's  train  of  cars  at  a  place  where  the  road 
should  have  been  fenced.  There  was  no  fence  there.  It  was 
within  five  miles  of  a  settlement;  it  was  not  at  a  bridge  or  cross- 
ing; don't  know  whether  it  was  within  the  limits  of  a  town  or 
not.  It  was  outside  of  the  houses  of  the  town.  I  knew  it  was 
plaintiff's  cow. 

J.  Stephens  said:  The  cow  belonged  to  plaintiff,  and  was 
worth  twenty  dollars. 

Errors  assigned: 

1.  There  is  no  proof  that  the  defendant  was  bound  to  fence 
the  road,  or  liable  for  injuries  in  the  event  of  not  fencing. 

2.  There  is  no  proof  that  it  was  not  within  the  limits  of  a 
town,  city,  or  village,  that  the  alleged  killing  took  place,  and 
no  proof  that  it  was  in  any  town  or  county  in  the  State  of 
Illinois. 

3.  There  is  no  proof  of  the  time  when  the  alleged  killing  of 
the  cow  took  place. 

4.  The  proof  of  value  is  insufficient  and  illegal. 

5.  The  court  erred  in  refusing  a  new  trial. 

This  cause  was  brought  to  the  Second  Grand  Division  by 
consent  of  parties 
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William  Homes,  for  Appellant. 
A.  Kitchell,  for  Appellee. 

[  *180  ]  Caton,  0.  J.  This  was  an  action  against  the  railroad 
company,  for  killing  the  plaintiff's  cow.  The  plaintiff  relied 
not  upon  the  negligence  of  the  defendant  in  running  its  loco- 
motive, but  upon  its  neglect  to  build  and  maintain  a  fence,  as 
required  by  the  statute,  at  the  place  where  the  cow  was  killed. 
The  counsel  for  the  appellant  insists,  that  the  proof  does  not 
show  that  at  the  point  where  the  cow  was  killed,  the  company 
was  required  by  law  to  keep  up  a  fence.  In  this  we  think 
he  is  entirely  mistaken.  The  law  does  not  require  a  stereo- 
typed set  of  words  to  be  used,  in  order  to  prove  a  case  against 
a  railroad,  any  more  than  in  any  other  case.  It  is  sufficient, 
if  the  testimony  is  such  as  reasonably  to  convince  the  mind 
of  the  existence  of  the  necessary  facts.  It  is  said  that  the 
proof  does  not  show  that  the  cow  was  not  killed  in  a  town  or 
village.  The  witness  says,  it  was  outside  of  the  houses  of  the 
town.  The  presumption  is,  that  the  houses  compose  the  vil- 
lage, and  if  the  place  where  the  cow  was  killed  was  beyond 
them,  it  was  beyond  the  village.  If  the  town  extended  be}^ond 
the  houses,  the  defendant  should  have  shown  it.  The  witness 
did  not  say  that  the  cow  was  not  killed  at  a  road-crossing, 
but  he  did  state,  that  it  was  at  a  point  where  there  should  have 
been  a  fence,  and  as  that  could  not  have  been  true  had 
there  been  a  road-crossing  there,  it  is  sufficient  to  convince 
the  judgment  of  a  reasonable  man,  that  there  was  no  road- 
crossing  there.  But  several  witnesses  swore  to  the  value  of  the 
cow,  without  stating  her  color,  size,  age,  breed,  or  other  peculi- 
arities. This  was  quite  consistent  with  the  universal  practice 
of  courts,  so  far  as  our  experience  enables  us  to  judge,  and  it 
was  for  the  defendant,  if  it  was  deemed  important,  to  have  in- 
quired as  to  these  particulars.  Every  one  is  presumed  to  have 
some  idea  of  the  value  of  property  which  is  in  almost  universal 
use,  and  it  is  not  necessary  to  show  that  a  witness  is  a  drover 
or  a  butcher,  before  he  is  allowed  to  give  an  opinion  of  the 
value  of  a  cow.  If  it  were  a  steam  engine,  or  a  diamond  ring, 
it  might  be  different. 
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We  think  the  proof  abundant  to  sustain  the  action,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


John  M.  Kobinson,  Appellant,  v.  Alvjn  Ol-  [*181  ] 
cott,  Appellee. 

APPEAL  FROM  MACOUPIN. 

If  the  indorsee  of  a  note  desires  to  hold  1  indorser  liable,  he  must  proceed 
to  judgment  against  the  maker,  at  the  earliest  opportunity.  Any  negli- 
gence or  omission  in  that  regard  will  release  the  indorser. 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
against  the  appellant,  to  the  September  term  of  the  Macoupin 
Circuit  Court,  for  1859,  upon  a  promissory  note  made  by  one 
S.  D.  Martin  to  said  Robinson,  bearing  date  August  26,  1857, 
due  three  months  after  date,  for  one  hundred  and  forty-two 
dollars  and  forty-four  cents,  and  drawing  ten  per  cent,  interest 
per  annum  after  maturity,  and  by  said  Robinson  indorsed  in 
blank. 

The  first  and  second  counts  in  the  declaration  allege,  that 
when  the  sum  of  money  in  said  note  specified  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  the  said  Mar- 
tin, the  maker  thereof,  was  so  insolvent  that  a  suit  thereon  for 
the  collection  of  the  said  sum  of  money  therein  specified,  would 
have  been  then  and  there  wholly  unavailing,  nor  has  said  Mar- 
tin paid  said  money.  The  third  count  alleges,  that  the  said  Ol- 
cott, when  the  said  sum  of  money  specified  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  used  due  dili- 
gence to  collect  the  said  sum  of  money  specified  in  the  said 
note,  by  the  institution  and  prosecution  of  a  suit  at  law  there- 
on, for  the  collection  thereof  in  the  Circuit  Court  of  Macoupin 
county  and  State  of  Illinois,  to  the  December  term,  A.  D. 
1857,  of  said  court,  against  the  said  Martin,  maker  of  said  note, 
which  said  December  term  of  said  court  was  the  first  term  of 
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said  court  next  after  the  maturity  of  said  note;  and  on  the  28th 
day  of  September,  1858,  the  said  Olcott  recovered  a  judgment 
on  said  note  against  said  Martin,  in  said  court,  for  the  sum  of 
one  hundred  and  forty-four  dollars  and  thirty-one  cents  damages, 
and  also  five  dollars  and  seventy  cents  of  costs,  and  that  on  the 
18th  day  of  October,  1858,  then  next  ensuing,  the  said  Olcott 
caused  an  execution  to  be  issued  on  said  judgment  to  the 
sheriff  of  Macoupin  county,  which  said  execution  was  returned 
by  said  sheriff,  on  the  3rd  day  of  February,  1859,  "unsatisfied, 
no  property  found  in  my  county  to  levy  this  execution."  To 
which  are  added  counts  for  money  lent  and  advanced,  and  had 
and  received. 

To  which  declaration  the  said  Robinson  filed  a  plea  of  the 
[*182]  general  issue.  The  cause  was  continued  to  the  Decem- 
ber term,  1860,  when  on  the  28th  day  of  said  month,  the  cause 
was  tried  by  the  court  by  consent,  without  the  intervention  of 
a  jury. 

The  plaintiff's  evidence  consists  of — 

First.  The  note  mentioned  in  the  declaration,  and  a  blank 
indorsement  thereon  by  the  defendant. 

Second.  A  summons  issued  by  the  clerk  of  the  Macoupin 
Circuit  Court,  dated  December  2,  1857,  wherein  Silas  D.  Mar- 
tin is  defendant,  and  Alvin  Olcott  is  plaintiff,  which  was  re- 
turned by  the  sheriff  of  said  county,  served  December  1st,  1857. 
Said  defendant  was  served  to  appear  at  said  court  on  the  second 
Monday  of  December,  1857. 

Third.  A  declaration  filed  in  said  court,  December  4th, 
1857,  wherein  said  Olcott  is  plaintiff,  and  said  Martin  is  de- 
fendant, and  in  which  the  plaintiff  declares  upon  the  prom- 
issory note  and  indorsement  above  mentioned  in  one  special 
count,  to  which  are  added  the  common  money  counts.  On  said 
declaration  there  is  a  copy  of  the  note  and  indorsement  sued  on 
in  this  case. 

Fourth.  A.  McKirn  DuBois,  sworn  as  a  witness  for  plain- 
tiff, testified:  That  he  was  clerk  of  this  court  during  the 
years  1857  and  1858,  and  that  there  is  not  on  file,  nor  has  there 
been  at  any  time  heretofore,  any  plea,  demurrer  or  other  paper 
filed  by  Silas  D.  Martin,  nor  was  there  any  plea  or  demurrer 
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or  appearance  by  said  Martin  whatever,  in  the  case  of  Alvin 
Olcott  v.  S.  D.  Martin,  commenced  at  the  December  term  oi 
this  court,  A.  D.  1857,  in  assumpsit,  on  note,  and  that  all  the 
papers  in  said  cause  have  already  been  offered  and  read  in  evi- 
dence in  this  case.  Here  the  plaintiff  requested  the  witness 
to  turn  to  the  docket  of  the  judge  of  this  court  for  the  Decem- 
ber term,  1857,  and  read  the  entries  in  the  case  numbered  262 
on  said  docket.  The  witness  then  read  the  following  entries : 
"John  M.  Robinson  v.  Silas  D.  Martin,  assumpsit."  The 
witness  further  testified,  that  the  only  entry  made  by  the 
judge  of  said  court  on  said  docket,  was  entered  on  the  28th 
day  of  December,  A.  D.  1857,  in  the  words  and  figures  fol- 
lowing: "  28  continued,"  and  that  there  was  no  cause  on  said 
docket,  of  said  term,  of  Alvin  Olcott  against  Silas  D.  Martin. 
The  witness  then  read  the  entries  on  the  judge's  docket  for  the 
March  term,  1858,  in  said  case,  in  the  words  and  figures  fol- 
lowing: "No.  159,  Alvin  Olcott  v.  Silas  D.  Martin,  assump- 
sit." Witness  said  that  this  was  all  the  entry  in  said  case  at 
said  term  of  said  court,  on  the  docket  of  the  judge  thereof, 
and  that  said  cause  was  set  for  the  6th  day  of  said  term.  The 
plaintiff  then  requested  the  witness  to  refer  to  the  case  num- 
bered seventy-seven,  entered  on  the  docket  of  the  judge  [  *183  ] 
of  the  Macoupin  Circuit  Court,  at  the  September  term,  A.  D. 
1858.  The  witness  then  read  the  entries  in  the  words  and  fig- 
ures following:  a  No.  77,  Alvin  Olcott  v.  Silas  D.  Martin, 
assumpsit,  judgment  by  default;  clerk  to  assesses  the  damages." 
Witness  then  testified,  that  these  entries  were  all  that  were 
made  on  the  judge's  docket  in  the  case  of  Olcott  against  Mar- 
tin. The  plaintiff  then  read  a  judgment  by  default  in  the  same 
case  rendered  at  the  September  term,  1858.  The  witness  then 
testified,  that  the  December  term  of  this  court  for  the  year 
1857,  commenced  on  the  14th  day  of  December  1857,  and 
ended  on  the  2nd  day  of  January,  1858,  and  that  the  March 
term  therof  for  the  year  1858,  commenced  on  the  22nd  day  of 
March  A.  D.  1858,  and  ended  on  the  3rd  day  of  April,  1858. 
Fifth.  An  execution,  issued  out  of  the  Macoupin  Circuit 
Court,  and  dated  October  18th,  1858,  and  directed  to  the  sheriff 
of  said  county,  and  commanding  him  to  make  of  said  Martin 
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$154.31,  damages,  for  said  Olcott,  and  also  $5.70  costs.  Said 
execution  came  to  the  hands  of  said  sheriff,  October  19th,  1858, 
which  was  returned  by  the  sheriff  on  the  3rd  day  of  February, 
1860,  no  property  found,  and  unsatisfied. 

This  was  all  the  evidence  offered  by  the  plaintiff,  and  here 
he  rested  his  case. 

Jeremiah  W.  Owings  was  then  called  and  sworn  as  a  witness 
in  the  cause,  on  the  part  of  the  defendant,  who  testified,  that 
he  was  acquainted  with  Silas  D.  Martin,  the  maker  of  the  note 
offered  in  evidence  by  the  plaintiff  in  this  cause,  during  the 
years  1857  and  1858;  that  Silas  D.  Martin,  during  the  year 
1857,  and  until  January  or  February,  1858,  lived  in  Gillespie, 
Macoupin  county,  State  of  Illinois,  and  that  said  Martin  was, 
during  his  residence  at  Gillespie,  the  owner  of  a  buggy  worth 
thirty  dollars,  and  of  about  thirty  hogs  worth  four  dollars  per 
head,  and  of  two  horses  worth  about  one  hundred  dollars  per 
head;  that  during  that  time  said  Martin  was  trading  a  good 
deal  in  horses,  and  sometimes  had  more  than  two,  but  never 
less  than  two  horses;  that  all  the  time  while  at  Gillespie,  said 
Martin  was  in  possession  of  two  town  lots  in  said  town,  on 
which  he  built  a  large  house  for  a  tavern  stand,  worth  from 
four  to  five  thousand  dollars;  that  said  Martin  had  household 
furniture  during  the  year  1857,  and  until  the  month  of  Jan- 
uary, 1858,  at  Gillespie  aforesaid,  to  the  value  of  four  hundred 
dollars;  that  in  the  month  of  January  or  February,  1858,  said 
Martin  sold  or  exchanged  said  tavern  stand  and  lots  in  Gillespie 
for  a  stock  of  dry  goods  in  the  town  of  Bunker  Hill,  in  Ma- 
coupin county,  worth  about  five  thousand  dollars;  that  witness 
[*184]  saw  Martin  in  possession  of  said  goods  during  the  sum- 
mer of  1858,  until  the  month  of  August,  1858,  and  that  said 
Martin  was  in  possession  of  the  storehouse  in  Bunker  Hill,  and 
was  doing  business  in  it  during  that  time,  and  that  was  the  last 
time  witness  was  at  Bunker  Hill  while  said  Martin  lived  in  said 
county ;  that  said  Martin  left  the  State  in  the  month  of  Janu- 
ary or  February,  1859. 

Here  the  defendant  rested  his  case;  and  this  was  all  the  evi- 
dence in  the  case.     And  thereupon  the  court  found  the  issue 
220 


JANUARY  TEEM,    1862.  184 

Robinson  v.  Olcott. 

for  the  plaintiff.     The  defendant  then  entered  his  motion  for  a 
new  trial,  which  was  overruled. 

Horace  Gwln,  John  I.  Riniker,  and  E.  South  worth,  for 
Appellant. 

Palmer  &  Pitman,  for  Appellee. 

Walker,  J.  This  was  an  action,  by  the  assignee,  against 
the  assignor  of  a  promissory  note.  It  appears  that  suit  was 
instituted  against  the  maker,  at  the  December  term,  1857,  of 
the  Circuit  Court.  The  summons  was  served  in  time  for  that 
term,  no  defense  was  interposed,  or  even  an  appearance  entered 
by  the  maker  of  the  note,  yet  the  cause  was  continued,  at  that 
and  the  next  succeeding  term.  Judgment  by  default  was  en- 
tered at  the  September  term,  1858,  and  execution  issued  on  the 
18th  day  of  October  following,  which  was  placed  in  the  hands 
of  the  sheriff  on  the  next  day.  It  was  returned  on  the  3rd 
of  February,  1859,  no  property  found,  and  unsatisfied. 

According  to  the  uniform  and  numerous  decisions  of  this 
court,  this  cannot  be  held  to  constitute  diligence,  by  the  insti- 
tution and  prosecution  of  a  suit.  The  assignee,  to  have  recourse 
on  the  assignor,  must,  if  he  relies  on  diligence  by  suit,  institute 
legal  proceedings  against  the  maker,  at  the  first  term  after  the 
maturity  of  the  note,  and  must  prosecute  it  to  judgment  at 
the  earliest  period  within  his  power,  and  then  issue  execution 
without  delay.  If  he,  through  negligence,  permits  a  term  to 
pass  without  obtaining  judgment,  he  cannot  have  recourse  on 
the  assignor.  If  he  resorts  to  legal  proceedings,  he  must  pros- 
ecute them  with  vigor,  so  long  as  such  proceedings  promise  to 
be  available.  There  is  no  averment,  in  the  declaration  or 
proof  in  the  record,  that  the  further  prosecution  of  the  suit 
against  the  maker  at  the  first  term  would  have  been  unavail- 
ing. On  the  contrary,  the  evidence  shows  that  a  judgment 
then  recovered  could  have  been  collected.  ISTo  excuse  is 
given  for  failing  to  take  judgment  by  default,  and  as  no 
defense  was  made,  we  feel  at  a  loss  to  see  that  any  can  [  *185  ] 
exist.  There  is  an  entire  want  of  diligence  in  this  case,  to  fix 
the  liability  of  the  assignor. 
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Under  the  counts,  containing  an  averment  that  a  suit  against 
the  maker  would  have  been  unavailing,  at  the  maturity  of  the 
note,  owing  to  his  insolvency,  there  appear  to  be  no  grounds  for 
a  recovery.  The  evidence,  we  think,  is  clear  and  abundantly 
satisfactory,  that  the  maker  then,  and  for  a  long  period  of  time 
afterwards,  was  in  possession  of  a  large  amount  of  property, 
liable  to  execution;  much  more  than  enough  to  have  satisfied 
this  judgment.  He  owned  both  real  and  personal  property, 
either  of  which  was  amply  sufficient  to  have  paid  the  note, 
until  as  late  as  January,  1858,  when  he  traded  a  tavern  stand 
for  a  stock  of  goods  which  he  held  in  the  county  until  in  Au- 
gust of  that  year.  Had  the  judgment  been  obtained,  as  it  might 
have  been,  at  the  term  to  which  the  suit  was  brought,  this 
property  could  have  been  subjected  to  its  payment.  Then  these 
counts  are  not  sustained  by  the  evidence,  but  the  converse  of 
the  proposition  is  proved. 

It  would  be  manifestly  unjust,  to  permit  the  assignee  to  hold 
the  note,  refuse  to  employ  the  requisite  means  for  its  collection 
until  the  maker,  with  ample  means  in  his  hands,  becomes  in- 
solvent, and  then  hold  the  assignor  liable.  By  the  assignment 
the  note  becomes  his,  with  the  entire  right  to  control  its  collec- 
tion, and  the  assignor  has  no  power  to  act,  and  unless  the 
assignee  is  held  to  due  diligence,  he  would  be  at  the  mercy  of 
the  assignor.     This  the  law  will  not  permit. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


The  Illinois  Kiver  Kailroad  Company,  Plaintiff  in 
Error,  v.  Beers  &  Sims,  Defendants  in  Error. 

ERROR  TO  CASS. 

A  subscriber  to  the  capital  stock  of  a  railroad  company,  who  agrees  to  be 
subject  to  the  rules  and  regulations  which  may  from  time  to  time  be  adopted 
by  the  directors,   cannot  avoid  payment,  because   the   charter  has  been 
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amended,  reducing  the  number  of  days  of  notice  to  be  given,  if  the  amend- 
ment of  the  charter  has  been  accepted. 
Amendments  to  charters  may  be  accepted  in  divers  ways. 

This  was  an  action  for  subscription  to  the  capital  stock  of 
plaintiff's  corporation,  on  the  part  of  the  defendants,  as  part- 
ners. 

The  third  count  of  the  declaration  was  a  general  count  [  *186  ] 
upon  the  subscription,  alleging  that  the  defendants,  on  the  first 
day  of  January,  1860,  were  indebted  to  the  plaintiff  in  the  sum 
of  $500  for  moneys  due  and  owing  on  account  of  five  shares  of 
stock  held  by  them  in  said  corporation,  and  by  virtue  of  divers 
calls  made  thereon  before  that  time. 

The  general  issue  was  pleaded,  with  leave  to  give  in  evidence 
special  matter. 

Upon  the  trial,  the  plaintiff  gave  in  evidence,  without  objec- 
tion, (trial  being  by  the  court),  an  act  to  construct  a  railroad 
from  Jacksonville,  in  Morgan  county,  to  LaSalle,  in  LaSalle 

county,  Illinois;  approved 1st,  1854.     (Acts  of  1853,  p. 

53 — Private  Acts.) 

Also,  an  act  to  amend  the  charter  of  the  Illinois  River  Kail- 
road  Company,  approved  January  29th,  1857.  (Acts  of  185T, 
p.  105 — Private  Acts.) 

Also,  a  further  amendatory  act,  approved  February  16,  1857. 
(Page  859— Private  Acts.) 

Also,  a  further  amendatory  act,  approved  February  14th, 
1859.     (Acts  of  1859,  p.  459— Private  Acts.) 

Plaintiff  then  called  a  witness  who  swore  he  was  secretary  of 
the  company,  and  he  produced  the  book  of  record  of  the  com- 
pany, containing  its  proceedings,  showing  the  regular  organi- 
zation of  the  company  by  various  entries  therein. 

Plaintiff  next  read  in  evidence  the  subscription  of  the  defend- 
ants as  follows: 

"  The  undersigned,  citizens  of  Cass  county,  Illinois,  respec- 
tively subscribe  to  the  capital  stock  of  the  Illinois  River  Pail- 
road  Company,  to  the  amount  of  the  number  of  shares  opposite 
to  our  names,  each  share  being  one  hundred  dollars,  our  said 
subscriptions  being  subject  to  the  rules  and  regulations  which 
may  from  time  to  time  be  made  by  the  corporation  or  direct- 
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ors  of  said  company,  but  upon  condition  that  each  subscriber 
may,  at  his  own  option,  be  released  herefrom,  if  Virginia 
should,  by  a  change  of  the  charter,  cease  to  be  a  point  on  the 
road. 

NAMES  OF  SUBSCRIBERS.     I     NO.  SHARES.      I     AMOUNT  $     I     PAID  BY  NOTE." 

Beers  &  Sims.  5  j  500  I  $50 

Plaintiff  next  read  in  evidence  from  the  record  book,  an  order 
adopted  by  the  board  of  directors,  10th  August,  1857. 

Order  recites  that  the  board,  having  heretofore  made  calls 
upon  the  subscribers  for  the  payment  of  a  portion  of  their 
stock,  according  to  which  calls  thirty  per  cent,  of  the  amount 
subscribed  by  each  subscriber  is  now  due,  including  what  has 
been  paid;  and  whereas,  part  of  said  subscribers  have  not,  as 
yet,  paid  the  full  amount  thus  due;  and  whereas,  the  work 
[*187]  upon  the  road  has  been  commenced,  and  the  money  is 
needed  to  pay  for  such  work;  and  whereas,  five  per  cent,  more 
of  said  subscription  has  been  called  for  by  this  board,  which  will 
become  due  on  the  first  Monday  of  next  September,  and  also 
five  per  cent,  on  each  of  the  first  Mondays  of  next  October, 
November  and  December,  it  is  therefore  ordered,  that  each  and 
all  of  the  subscribers  pay  to  the  treasurer  of  said  company,  or 
to  his  agents,  at  such  places  as  he  may  designate,  on  or  before 
the  first  Monday  of  next  September,  thirty -five  per  cent.,  that 
is,  the  sum  of  thirty-five  dollars,  including  what  has  been  paid 
upon  each  share  of  one  hundred  dollars  subscribed,  and  that 
they  also  pay  to  said  treasurer,  or  his  agents  aforesaid,  on  each 
of  the  first  Mondays  of  October,  November  and  December,  five 
dollars  per  share,  and  in  default,  etc.,  that  the  treasurer  sue  for 
the  same;  and  it  was  further  ordered,  that  notice  of  these  calls 
be  given  by  publication  in  the  Cass  County  Times  and  Mason 
County  Herald. 

A  further  order  of  the  board  of  directors,  passed  10th  day  of 
November,  1857,  was  read  in  evidence,  requiring  the  subscrib- 
ers, (except  those  in  Tazewell  county),  to  pay  on  their  subscrip- 
tions on  the  first  Monday  in  January,  1858,  five  dollars  per 
share;  and  also  iive  dollars  per  share  on  the  first  Monday  of 
each  month  thereafter,  until  the  whole  amount  of  stock  sub- 
scribed should  be  paid  in.  The  subscribers  in  Morgan  and 
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Cass  counties  to  pay  their  calls  to  Thomas  Plartee,  collector  for 
said  company,  or  his  agents,  at  such  places  as  he  should  fix 
upon,  and  that  twenty  days'  notice  should  be  given  by  the  treas- 
urer, by  publication  in  some  newspaper  published  in  Cass  and 
Morgan  counties,  of  the  time  and  place  where  such  payments 
were  to  be  made. 

Also,  a  further  order,  passed  on  the  5th  day  of  January,  1858, 
by  said  board  of  directors,  reciting  the  failure  of  many  of  the 
subscribers  to  pay  the  calls  that  had  been  made  upon  their 
stock,  and  requiring  that  the  subscribers,  (except  those  in  Taze- 
well county),  should  pay  ten  dollars  per  share  on  their  sub- 
scriptions on  the  first  Monday  of  February  next,  and  ten  dollars 
per  share  on  the  first  Monday  of  every  subsequent  month,  until 
the  whole  amount  respectively  subscribed  shall  be  paid  in,  said 
payments  to  be  made  by  the  stockholders  in  Mason  county  to 
the  treasurer  of  the  company,  or  his  agents,  and  by  the  stock- 
holders residing  in  Morgan  and  Cass  counties,  to  Thomas  Plar- 
tee,  collector  for  the  company,  or  his  agents,  and  that  twenty 
days'  notice  of  the  time  and  place  of  making  such  payments 
should  be  given  by  personal  notice  upon  the  subscribers,  or  by 
publication  in  a  newspaper  published  in  the  county  where  the 
stockholders  should  reside,  and  that  in  default  of  pay-  [*188] 
ment,  suit  should  be  brought,  etc.  In  this  order  it  was  further 
provided,  that  this  call  should  not  invalidate  any  former  call,  so 
as  to  prevent  suit  being  prosecuted  upon  such  previous  calls, 
"  it  being  the  intention  of  this  order  to  allow  suit  to  be  prose- 
cuted either  upon  any  previous  call,  or  upon  this  call." 

The  plaintiff  next  gave  in  evidence  publication  of  the  notices 
required  to  be  given  under  each  of  the  foregoing  orders  for  calls 
to  the  subscribers  in  Cass  county.  The  notices  set  forth  the 
orders  respectively  for  such  calls,  and  accompanying  each  is  an 
additional  notice  from  the  collector  designated,  and  fixing  time 
and  place  for  payment,  in  pursuance  of  the  calls,  and  designa- 
ting agents  to  whom  calls  might  be  paid. 

The  due  publication  of  these  notices  in  the  "  Cass  County 
Times,"  a  newspaper  published  in  Cass  county,  Illinois,  was 
proved.  The  residence  of  the  defendants  in  Cass  county,  Illi- 
nois, was  also  proved.  It  was  further  proved,  that  said  defend- 
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ants  voted  as  stockholders  on  the  5th  of  September,  1857,  at  an 
election  for  directors,  representing  five  shares  of  the  stock. 
The  location  of  the  road  making  Virginia  a  point,  was  also 
proved. 

This  was  all  the  evidence;  and  the  conrt  npon  the  evidence 
rendered  judgment  for  the  defendants,  on  the  ground,  that  there 
was  no  proof  that  ninety  days  notice  of  the  calls  had  been 
given  to  the  defendants,  and  that  the  amendatory  act  of  1857, 
changing  notice  of  calls  to  subscribers  to  twenty  days,  was  un- 
constitutional; to  which  plaintiff  excepted,  and  moved  for  a 
new  trial,  which  was  overruled,  and  excepted  to  by  plaintiff. 

Plaintiff  brings  the  case  to  this  court,  and  assigns  for  error, 
that  the  court  erred  in  not  rendering  judgment  for  plaintiff 
upon  the  evidence,  and  erred  in  rendering  judgment  for  de- 
fendants, and  in  overruling  motion  for  a  new  trial. 

Hat  &  Cullom,  for  Plaintiff  in  Error. 

Beeese,  J.  The  defendants,  by  their  subscription  to  the 
capital  stock  of  the  Illinois  River  Railroad  Company,  expressly 
agreed  "  to  be  subject  to  the  rules  and  regulations  which  might, 
from  time  to  time,  be  made  by  the  corporation  or  directors  of 
the  company.  By  the  original  charter  of  the  company,  granted 
Feb.  11,  1853 — (Session  Laws  1853,  page  53) — ninety  days'  no- 
tice of  calls  on  stock  subscriptions  was  required.     (Sec.  14.) 

This  charter  was  amended  by  the  act  of  January  29,  1857 
— (Session  Laws,  page  105) — the  twelfth  section  of  which 
[*189  ]  provides  that  twenty  days'  notice  shall  be  sufficient  for 
such  calls,  instead  of  the  time  required  in  the  original  charter, 
(page  107.)  It  does  not  appear  when  the  defendants  became 
subscribers  to  the  stock,  nor  is  it  material,  the  only  question 
being  as  to  the  right  of  the  legislature  to  pass  the  amendments 
of  1857,  and  whether  these  amendments  were  adopted  by  the 
company  and  so  became  a  part  of  its  charter.  That  the  legisla- 
ture can  amend  a  charter,  on  the  application  of  the  company, 
there  can  be  no  doubt.  That  the  amendments  of  1857  were  ac- 
cepted by  the  company,  is  very  clear.  As  was  said  in  the  case 
of  the  same  plaintiffs  against  Zimmer,  20  111.  661,  there  are 
various  modes  by  which  amendments  to  charters  may  be  ac- 
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cepted  by  corporations,  or  rather,  by  which  such  acceptance  may 
be  established,  either  for  or  against  the  corporation.  The  first, 
and  perhaps  the  most  satisfactory,  is  when  an  amendment  is 
asked  for  in  a  general  meeting  of  the  shareholders,  or  when  an 
amendment,  after  it  is  past,  is  accepted  by  a  majority  in  interest 
at  snch  a  meeting.  But  this  is  not  the  only  or  the  most  usual 
mode  in  this  country  of  accepting  amendments  to  corporate 
charters.  This  is  generally  done  by  the  board  of  directors,  who 
are  for  the  most  part  vested  with  all  the  corporate  powers  of  the 
company. 

The  evidence  in  this  case  sufficiently  shows,  that  the  board  of 
directors,  in  making  these  calls,  was  acting  under  this  amended 
charter,  and  is  evidence  of  acceptance.  Being  so,  it  was  bind- 
ing on  the  defendants,  by  the  express  terms  of  their  subscrip- 
tion, they  knowing  that  the  company  might  obtain  an  amend- 
ment to  their  charter  shortening  the  time. 

"We  see  no  difference  in  principle,  between  this  case  and  that 
of  Zimmer  above  cited.  The  court  should  have  found  the  issue 
for  the  plaintiff,  for  the  amount  of  the  calls  as  proved. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


James    Pulliam,    Plaintiff  in   Error,  v.  Lucy   Ogle, 

Defendant  in  Error. 

ERROR  TO  ST.  CLAIR. 

In  disputed  matters  about  the  use  of  a  farm,  where  the  proof  leaves  the 
question  of  right  uncertain,  the  verdict  will  not  be  disturbed. 

This  was  an  action  of  assumpsit,  to  recover  for  the  use  of  a 
farm,  in  the  St.  Clair  Circuit  Court.  There  was  a  trial,  [  *190  ] 
and  a  judgment  against  Pulliam  for  twenty  dollars.  The  plain- 
tiff below,  Ogle,  was  the  aunt   of  defendant. 

W.  H.  Underwood,  for  Plaintiff  in  Error. 

G.  Trumbull,  for  Defendant  in  Error.  227 
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Caton,  C.  J.  This  is  a  simple  question  of  fact.  Was  the 
defendant  indebted  to  the  plaintiff  for  the  use  of  her  farm? 
The  testimony  shows  that  he  was  in  possession  of  it,  occupied 
it  and  used  it  for  several  years ;  but  upon  what  terms,  it  does 
not  very  satisfactorily  appear.  He  sometimes  paid  her  money, 
and  sometimes  she  had  part  of  the  crop.  If  she  were  to  be 
credited  with  the  full  value  of  what  the  use  of  the  farm  is 
shown  to  have  been  worth,  and  only  charged  with  what  she  is 
shown  to  have  received,  the  balance  in  he1*  favor  would  be  vast- 
ly more  than  the  jury  have  given  her.  Probably  no  accounts 
were  ever  kept  between  the  parties,  and  no  exact  settlement 
was  ever  contemplated.  It  was  a  sort  of  family  matter,  which, 
so  long  as  the  parties  continued  on  friendly  terms,  was  all  very 
well,  but  when  they  quarreled,  and  each  came  to  look  about  to 
see  which  could  rake  up  the  most  claims  against  the  other, 
both  found,  as  is  very  manifest,  that  their  affairs  had  been  con- 
ducted so  much  in  confidence  and  so  loosely,  that  they  could 
not  themselves  tell,  much  less  make  others  understand,  how 
much  one  owed  to  or  had  a  right  to  claim  from  the  other.  In 
such  a  case,  whoever  has  to  decide  between  the  parties,  can 
never  be  sure  he  is  doing  exact  justice.  It  is  at  best  but  a 
guess,  and  probably  the  guess  of  a  jury  of  their  neighbors  and 
countrymen,  is  quite  as  likely  to  be  right  as  that  of  strangers. 
We  cannot  say  the  verdict  was  wrong,  and  shall  affirm  the 
judgment. 

Judgment  affirmed. 


Daniel  Raysor,  and  Michael  Y.  Givler,  Plaintiffs  in 
Error,  v.  The  People,  Defendants  in  Error. 

ERROR  TO  MACON. 

A  recognizance  taken  out  of  court,  or  by  a  judge  at  chambers,  does  not  be- 
come a  record,  upon  which  a  scire  facias  can  issue,  until  it  is  properly 
certified  and  filed. 
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This  is  a  proceeding  by  defendants  in  error,  against  [*1 91] 
the  plaintiffs  in  error  by  sci.  fa.,  upon  a  forfeited  recogniz- 
ance. 

The  sci.  fa.  alleges  that  the  defendant,  Eaysor,  was,  on  the 
14th  day  of  February,  1859,  before  ¥m.  L.  Hammer,  a  justice 
of  the  peace,  on  a  charge  of  perjury,  and  by  said  justice  was 
held  to  bail  in  the  sum  of  fifteen  hundred  dollars,  and  in  default 
thereof  was  committed  to  jail. 

That  on  the  23rd  day  of  February,  1859,  the  said  Eaysor  was 
before  the  Hon.  Charles  Emerson,  then  judge  of  the  17th  Ju- 
dicial Circuit,  State  of  Illinois,  in  pursuance  of  a  writ  of  habeas 
corpus,  for  reduction  of  the  amount  of  said  bail,  required  by  the 
said  Wm.  L.  Hammer;  and  upon  inquiry  touching  said  matter 
of  amount  of  bail,  said  judge  did  make  a  reduction  there- 
in, and  required  and  ordered  bail  in  the  sum  of  eight  hun- 
dred dollars,  in  pursuance  thereof;  and  afterwards,  to  wit,  "on 
the  23rd  day  of  February,  1859,  at  the  county  and  State  afore- 
said, the  said  Daniel  Raysor,  as  principal,  and  Michael  Y. 
Givler,  as  security,  then  and  there  entered  into  a  recognizance 
jointly  and  severally  binding  themselves  and  their  heirs,  execu- 
tors and  administrators,  for  the  payment  of  the  said  sum  of  eight 
hundred  dollars,  to  the  People  of  the  State  of  Illinois,  condi- 
tioned for  the  appearance  of  the  said  Daniel  Eaysor,  on  the  first 
day  of  the  then  next  term  of  the  Circuit  Court,  to  be  held  in  the 
said  county  of  Macon  and  State  aforesaid,  and  then  and  there 
answer  and  abide  the  order  of  the  court  touching  the  said 
charge  of  criminal  offense  for  perjury,  and  thence  not  depart 
without  lawful  permission;  which  said  recognizance  was  then 
and  there  signed  by  the  said  Daniel  Eaysor  and  Michael  Y. 
Givler,  the  said  judge  having  lawful  authority  to  take  the  afore- 
said recognizance,  and  which  said  recognizance  was  then  and 
there  certified  and  approved  by  said  judge,  and  by  him,  on  the 
23rd  day  of  February,  1859,  said  recognizance  was  delivered  to 
the  clerk  of  the  Circuit  Court  of  said  county,  which  was  then 
filed  and  became  a  matter  of  record  in  said  office  of  the  Circuit 
Court  of  said  county  of  Macon  and  State  aforesaid.  And  after- 
wards, to  wit,  at  March  term,  1859,  of  the  Circuit  Court, 
began  and  held  in  the  court-house,  in  said  county  of  Macon, 
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State  aforesaid,  the  said  People  being  represented  by  the  State's 
attorney,  and  the  matter  of  the  recognizance  of  the  beforemen- 
tioned  Daniel  Raysor  and  Michael  Y.  Givler,  for  the  appear- 
ance, on  the  first  day  of  the  said  March  term  of  said  conrt,  of 
the  said  Daniel  Raysor,  to  abide  the  proceedings  and  order  of 
the  court,  as  conditioned  in  the  aforementioned  recognizance, 
touching  a  charge  of  criminal  offense,  to  wit,  perjury,  coming 
onto  be  heard;  and  the  said  Daniel  Raysor,  being  three  times 
[  *192  ]  solemnly  called,  came  not,  as  by  his  said  recognizance 
he  was  bound  to  do,  but  herein  made  default;  and  the  said 
Michael  Y.  Givler,  aforesaid  security,  being  three  times  solemn- 
ly called  to  deliver  the  body  of  the  said  Daniel  Raysor,  failed 
therein,  and  made  default.  Wherefore,  it  was  ordered  by  the 
said  court,  at  the  said  March  term  thereof,  that  judgment  of  for- 
feiture be  taken  of  their  said  recognizance,  and  that  scire  facias 
issue  against  the  said  Daniel  Raysor  and  Michael  Y.  Givler, 
said  recognizance  being  still  in  full  force  and  unsatisfied.  We 
therefore  command  you,"  etc. 

To  the  said  scire  facias  the  plaintiffs  pleaded  nul  tiel  recog- 
nizance, and  also  nul  tiel  record. 

Cause  heard  by  the  court. 

The  plaintiffs  below  introduced  Joseph  Q.  A.  Oder,  who  tes- 
tified, that  during  the  year  1859,  he  was  clerk  of  the  Circuit 
Court  of  Macon  county,  Illinois ;  that  a  recognizance,  purport- 
ing to  be  signed  by  said  defendants  below,  was  filed  in  his 
office ;  that  he  had  made  a  thorough  examination  and  could  not 
find  the  same;  that  the  copy  of  recognizance  set  out  in  hcec 
verba  in  the  scire  facias  herein,  was  a  true  copy  thereof,  ac- 
cording to  liis  best  recollection  and  belief,  which  said  copy  is  in 
the  words  and  figures  following,  viz.: 

"  Know  all  men  by  these  presents,  that  we,  Daniel  Raysor,  as 
principal,  and  Michael  Y.  Givler,  as  security,  are  held  and  firm- 
ly bound  unto  the  People  of  the  State  of  Illinois,  in  the  sum 
of  eight  hundred  dollars,  for  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents.  Signed 
and  sealed  this  23rd  day  of  February,  1859. 

"  The  condition  of  the  above  obligation  is  such,  that  whereas 
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the  above  bounden  Daniel  Raysor  was,  on  the  14th  day  of  Feb- 
ruary, 1859,  committed  to  the  common  jail  of  Macon  county  and 
State  of  Illinois,  upon  a  warrant  of  commitment,  issued  by  Wm. 
L.  Hammer,  Esq.,  a  justice  of  the  peace  in  and  for  said  county,  up- 
on a  charge  of  perjury,  in  default  of  giving  bail,  by  the  said  Ray- 
sor, in  the  sum  of  fifteen  hundred  dollars ;  and  whereas,  the  said 
Raysor  obtained  a  writ  of  habeas  co-rjpus  from  Charles  Emerson, 
judge  of  the  17th  Judicial  Circuit,  in  the  State  of  Illinois,  for 
the  purpose  of  reducing  the  amount  of  bail  required  as  aforesaid, 
and  to  admit  him  to  bail;  and  whereas,  the  said  Charles  Emer- 
son, judge,  as  aforesaid,  upon  the  hearing,  upon  the  return  of 
said  writ  of  habeas  corpus,  did  reduce  the  said  bail  to  the 
sum  of  eight  hundred  dollars,  and  admit  him  to  bail  in  the  said 
amount.  Now,  if  the  said  Daniel  Raysor  shall  be  and  appear  at 
the  next  term  of  the  Circuit  Court  for  the  county  of  Macon  and 
State  of  Illinois,  upon  the  first  day  thereof,  to  answer  [*193] 
whatever  may  be  done  in  the  premises,  and  abide  the  order  of 
the  court,  and  not  depart  without  leave  of  the  court,  then  this 
obligation  to  be  void,  otherwise  of  force. 

(Signed)  DANIEL  RAYSOR.  [seal.] 

MICHAEL  Y.  GIVLER.    [seal.]  " 

Said  Oder,  further  testified,  that  said  recognizance  was  not 
marked  approved,  nor  certified  so  to  be,  by  any  person;  that 
the  same  was  left  at  his  office  by  Wm.  E.  Nelson,  Esq.,  on  the 
day  the  same  purported  to  be  executed. 

William  E.  Nelson,  called,  sworn  and  examined  by  the  said 
People,  testified  that  he  was  present  on  a  certain  occasion,  when 
Daniel  Raysor,  one  of  the  above  defendants,  was  before  the  Hon. 
Charles  Emerson,  judge  of  the  17th  Judicial  Circuit,  at  cham- 
bers, upon  writ  of  habeas  corpus ;  that  said  Raysor  had  been 
confined  in  the  jail  of  said  county,  on  a  charge  of  perjury  in 
default  of  bail;  that  said  judge  reduced  the  amount  of  bail 
which  had  been  required,  and  fixed  the  amount  to  be  given  at 
$S00.  That  a  bond  was  then  and  there  drawn  up  and  signed 
by  said  defendants ;  that  Judge  Emerson  expressed  himself  sat- 
isfied with  the  sufficiency  of  the  security;  that  he  did  not  know 
or  recollect  that  said  judge  approved  the  bond  in  any  other 
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manner.     That  said  Raysor  was  discharged  from  custody  upon 
said  bond  or  recognizance. 

The  plaintiff  below  then  introduced  the  record  of  the  pro- 
ceedings of  said  court,  had  at  the  March  term  thereof,  1859, 
showing  judgment  of  forfeiture  of  a  recognizance  in  the  woxds 
and  figures  following,  to  wit : 


,\ 


The  People, 

vs.  [-Perjury. 

Daniel  Raysor. 

An4  now  come  the  people,  by  John  R.  Eden,  their  attorney, 
and  the  defendant,  Daniel  Raysor,  being  three  times  solemnly 
called,  comes  not,  but  makes  default;  and  it  appearing  to  the 
satisfaction  of  the  court  that  the  said  Daniel  Raysor  had  here- 
tofore entered  into  recognizance,  together  with  Michael  Y.  Giv- 
ler,  his  security,  for  his  appearance  at  this  term  of  this  court, 
in  the  sum  of  eight  hundred  dollars:  it  is  therefore  considered, 
that  said  recognizance  be  forfeited,  and  that  a  writ  of  scire  facias 
issue  against  the  said  defendant  and  his  security,  returnable  to 
the  next  term  of  this  court,  commanding  them  personally  to  be 
and  appear  at  the  said  court,  and  show  cause,  if  any  they  can, 
why  the  People  of  the  State  of  Illinois  should  not  have  execu- 
tion against  them  for  the  amount  of  their  said  forfeited  recog- 
nizance. All  which  evidence  was  heard  by  the  court,  subject  to 
[*194]  the  objections  of  the  defendants  below.  "Whereupon 
the  court  rendered  judgment  against  the  defendants  below,  for 
eight  hundred  dollars  and  costs,  to  which  the  said  defendants 
then  and  there  excepted. 

Error  assigned:  the  court  erred  in  rendering  judgment 
against  the  defendants  below,  upon  the  evidence  in  the  cause. 

H".  W.  Tupper,  and  A.  B.  Bunn,  for  Plaintiffs  in  Error. 

J.  P.  Boyd,  for  Defendants  in  Error. 

Breese,  J.  The  criminal  code  of  this  State  provides  that 
"  all  recognizances  that  have  any  relation  to  criminal  matters, 
shall  be  taken  to  the  People  of  this  State,  shall  be  signed  by 
the  person  or  persons  entering  into  the  same,  be  certified  by  the 
judge,  justice,  of  the  peace,  or  other  officer  taking  the  same, 
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and  delivered  to  the  clerk  of  the  Circuit  Court  on  or  before  the 
day  mentioned  therein  for  the  appearance  of  the  witness  or  ac- 
cused therein  bound.  Recognizances  taken  in  courts  of  record 
need  not  be  signed  or  certified  as  aforesaid."  (Scates'  Comp. 
413,  Sec.  205.) 

A  recognizance  taken  out  of  court,  or  by  a  judge  at  cham- 
bers, does  not  become  a  record  until  it  is  certified  to  that  court 
by  the  judge.  Not  having  been  certified  and  filed  in  the  mode 
prescribed,  it  did  not  become  a  record,  and  not  being  a  record, 
no  scire  facias  could  be  issued  upon  it,  for  it  is  only  on  records 
such  a  writ  can  issue.  It  is  unnecessary  to  examine  the  other 
questions  raised,  as  this  objection  goes  to  the  substance  of  the 
proceeding.     The  judgment  must  be  reversed. 

Judgment  reversed 


Lewis  Eoach,  and  Leboy  F.  Staples,    Plaintiffs    in 
Error,  v.  Leonidas  Chapin,  Defendant  in  Error. 

ERROR  TO  COLES. 

A  petition  for  a  mechanics '  lien  is  not  obnoxious  to  a  demurrer,  because  it 
avers  that  material  was  furnished  to  two  persons,  to  erect  a  building  on 
the  land  of  one. 

The  rendition  of  a  decree  on  the  overruling  of  a  demurrer  to  a  bill,  without 
first  ruling  the  defendant  to  answer,  is  not  error.  The  rendition  of  a  de- 
cree upon  a  bill  taken  as  confessed,  is  matter  of  discretion. 

The  act  of  February,  1861,  provides  that  the  former  act  in  relation  to  me- 
chanics' liens  shall  be  held  to  include  implied  as  well  as  express  contracts, 
under  which  labor  or  material  is  furnished;  provided  they  are  done  or  fur- 
nished within  one  year  from  the  commencement  of  the  furnishing;  and  if 
these  are  done  after  the  passage  of  the  latter  act,  a  petition  need  not  aver 
that  there  was  a  time  within  which  the  materials  were  to  be  furnished. 

Leonidas  Chapin,  complainant  below,  filed  his  bill  [*195] 
to  enforce  a  mechanics'  lien  against  Lewis  Roach  and  Leroy 
F.  Staples,  setting  forth,  that  on  the  20th  day  of  March, 
A.  D.  1861,  and  at  sundry  other  times,  as  shown  by  a  bill  of 
particulars  filed  therewith    as  an    exhibit,  he   furnished   said 
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Roach  and  Staples,  at  their  special  instance  and  request,  lum- 
ber for  erecting  a  building  on  lots  10, 11  and  12,  in  block  76,  in 
Noyes'  Addition  to  the  town  of  Mattoon,  with  an  implied  under- 
standing between  the  parties  that  Chapin  should  have  a  lien  on 
said  premises  for  his  payment  for  the  materials  furnished  in  such 
manner  as  the  statute  provides,  in  case  Roach  and  Staples  should 
otherwise  fail  to  make  payment  for  said  materials  upon 
the  delivery  thereof,  and  upon  request  made  for  the  payment 
thereof;  that  the  last  of  said  materials  were  delivered  on  the  1st 
of  May,  1861,  and  that  payment  for  the  whole  of  said  materials 
thereupon  became  due,  from  the  nature  of  the  contract  and 
understanding  between  the  parties ;  that  said  Chapin  had  many 
times  requested  and  demanded  payment  for  said  materials,  and 
that  said  Roach  and  Staples  had  neglected  and  refused  to  pay, 
etc. ;  that  complainant  believes  that  the  fee  simple  to  said  premises 
was  vested  in  Roach,  and  that  he  had  no  certain  security  for  the 
payment  of  the  amount  due  him  for  said  materials,  $96.65,  and 
interest  thereon,  since  May  1st,  1861,  except  by  the  enforcement 
of  a  specific  lien  on  said  premises  in  such  manner  as  the  statute 
provides;  concluding  with  a  prayer  that  the  court  decree  and 
order  the  enforcement  of  said  Chapin's  lien  against  said  prem- 
ises; and  that  said  Roach  and  Staples  be  summoned  to  answer 
without  oath,  and  that  the  court  decree  a  peremptory  sale  with- 
out redemption  of  said  premises  at  an  early  day,  to  satisfy  the 
claim  of  Chapin  for  $96.65,  and  the  interest  thereon,  together 
with  costs,  etc. 

Then  follows  in  the  record  the  bill  of  particulars  referred  to 
as  an  exhibit  in  the  bill  of  complaint,  being  an  account  of 
lumber  delivered  from  March  20th  to  May  1st  inclusive,  and 
credits,  and  showing  a  balance  due  of  $96.65. 

At  the  October  term,  1861,  Roach  filed  his  demurrer  to  com- 
plainant's bill. 

At  the  same  term,  the  court  entered  a  decree  overruling  the 
demurrer  of  Roach,  and  reciting  that  Staples  appeared  and 
confessed  the  allegations  of  the  bill  to  be  true,  etc.;  that  the 
said  Roach  appeared,  but  confessed  nothing ;  and  that  on  hearing 
the  testimony  of  witnesses,  it  appeared  to  the  satisfaction  of  the 
court  that  Chapin  did  furnish  lumber  and  materials  to  said 
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Staples  and  Roach,  for  the  purpose  of  erecting  a  house  upon 
lots  described  in  the  bill,  and  that  they  were  used  for  that  pur- 
pose, and  that  there  was  a  balance  due  on  said  lumber  [*196] 
of  $96.65,  and  that  Roach  was  the  owner  in  fee  of  said  lots, 
whereon  said  building  was  erected,  and  it  decreed  that  Roach 
and  Staples  should  pay  said  sum,  with  interest  and  costs  of  suit, 
within  ninety  days  from  the  rendition  of  the  decree,  in  default 
of  which,  a  special  commission,  appointed  to  execute  said  de- 
cree, should,  after  giving  four  weeks'  notice  of  time  and  place, 
sell  to  the  highest  and  best  bidder  the  said  lots,  and  execute 
a  deed  to  the  purchaser,  etc. ;  that  if  the  proceeds  of  the  sale  of 
said  lots  should  not  be  sufficient  to  satisfy  debt,  interest  and 
costs,  complainant  should  have  execution  for  the  balance. 

The  following  errors  are  assigned: 

The  overruling  of  the  demurrer  of  Roach. 

The  rendering  of  a  decree  against  plaintiffs  in  error. 

The  rendering  of  a  decree  without  the  answer  of  defendant, 
Staples,  being  filed. 

The  decree  for  a  sale  of  all  the  premises  set  forth  in  the  peti- 
tion without  first  finding  that  a  part  of  the  premises  could  be 
separated  from  the  residue  and  sold  without  damage  to  the 
whole,  and  the  value  thereof  was  not  sufficient  to  satisfy  the 
amount  due. 

The  rendering  the  decree  upon  the  facts  found  to  be  true  in 
said  decree. 

F.  A.  Allison,  and  Sheridan  P.  Read,  for  Plaintiffs  in 
Error. 

M.  C.  MoLain,  for  Defendant  in  Error. 

Walker,  J.  This  was  a  petition,  filed  to  enforce  a  lien  for 
materials  furnished  for  the  erection  of  a  building.  One  of  the 
defendants  filed  a  demurrer,  which  was  overruled  and  no  answer 
filed.  The  other  defendant  came  into  court  and  confessed  the 
truth  of  the  bill.  The  court  thereupon  heard  evidence,  and 
rendered  a  decree,  finding  the  existence  of  the  lien  as  alleged, 
and  that  the  sum  due  was  $96.65,  which  was  ordered  to  be  paid 
in  ninety  days,  and  in  case  of  default,  the  property   described 
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in  the  petition  was  ordered  to  be  sold,  after  giving  four  weeks' 
notice  of  the  time  and  place  of  sale. 

It  is  insisted  that  the  court  erred  in  overruling  the  demurrer, 
because  the  petition  alleges,  that  materials  were  furnished  to  two 
defendants,  with  which  to  errect  a  building  on  the  land  of  one 
of  them.  In  the  case  of  Van  Court  v.  JBushnell,  21  111.  624, 
this  question  was  presented  to,  discussed  and  determined  by 
this  court.  In  that  case  it  was  held,  that  the  fact  that  only 
[  *197  ]  one  of  the  defendants  owned  the  land,  in  no  wise  defeated 
the  right  to  enforce  the  lien.  That  case  is  decisive  of  this  ques- 
tion. 

It  is  also  urged,  that  the  court  erred  in  rendering  a  decree 
against  Roach  upon  overruling  his  demurrer,  without  first 
ruling  him  to  answer  the  petition.  In  the  case  of  Miller  v. 
Davidson,  3  Gilm.  518,  it  was  said,  that  the  correct  practice  in 
chancery  causes,  upon  overruling  a  demurrer  to  the  bill,  is  not 
to  render  a  decree;  but  the  order  should  be,  that  the  defendant 
answer  the  bill,  and  if  he  neglect  to  do  so,  the  bill  may  be  taken 
as  confessed.  But  the  court,  in  that  case,  seems  to  have  refrained 
from  reversing  upon  that  ground.  It  is  further  said  in  that 
case,  that  the  chancellor  may,  in  his  discretion,  render  a  decree 
at  once  upon  a  bill  taken  as  confessed,  on  the  overruling  of  the 
demurrer  to  the  bill.  The  question  whether  the  defendant  in 
error  should  have  been  ruled  to  answer,  being  one  of  discretion, 
it  will  not  be  reviewed  in  this  court. 

We  now  come  to  the  question  mainly  relied  upon  for  a 
reversal.  It  is,  that  the  petition  contains  no  allegation,  that 
there  was  any  time  specified,  within  which  the  materials  were 
to  be  furnished.  This,  under  the  act  of  1845,  would  have  been 
a  fatal  objection  on  demurrer.  But  the  General  Assembly, 
by  the  act  of  the  18th  of  February,  1861,  (Sess.  Laws,  179,) 
provides  that  the  former  act  shall  be  held  to  include  implied 
as  well  as  express  contracts,  under  which  labor  is  performed, 
or  materials  furnished,  where  no  price  is  agreed  upon,  or  no 
time  is  expressly  fixed  for  payment,  or  for  the  furnishing  of 
such  labor  or  materials,  provided  the  work  is  done  or  the  ma- 
terials furnished  within  one  year  from  the  commencement  of 
the  furnishing  such  materials.  These  materials  are  alleged  to 
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have  been  furnished  after  the  passage  of  this  act,  and  the  case 
falls  fully  within  its  provisions.  This,  therefore,  presented  no 
ground  for  sustaining  the  demurrer. 

We  are  also  asked  to  reverse  the  decree,  because  it  ordered 
that  all  three  of  the  lots  described  in  the  petition  should  be  sold, 
to  produce  the  money.  This  objection  is  not  well  taken,  as  the 
decree  does  not  make  such  au  order.  It  orders,  that  all  or  "  so 
much  of  the  lots  as  may  be  necessary  to  satisfy  said  debt  and 
costs "  should  be  sold.  Under  this  decree  the  master  would 
have  no  power  to  sell  any  more,  if  it  was  susceptible  of  division, 
than  would  be  sufficient  to  satisfy  the  decree. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


The  Great  Western  Railroad  Company  of  [*198] 
1859,  Plaintiff  in  Error,  v.  Guy  Helm,  Defendant  in 

Error. 

ERROR  TO  MACON. 

A  declaration  against  a  railroad  corporation  for  killing'  cattle  need  not  nega- 
tive the  possibility  that  the  animals  may  have  been  killed  at  a  farm  crossing. 
If  the  road  is  not  properly  fenced  at  such  crossing,  the  company  will  be 
liable  for  injuries,  and  if  it  were  properly  fenced,  that  is  matter  of  defense. 

If  a  declaration  avers  a  wrong  with  a  continuendo,  it  may  be  obnoxious  on  de- 
murrer; but  the  objection  is  too  late  if  made  after  issue  has  been  joined. 

This  is  an  action  of  trespass  on  the  case  brought  by  defend- 
ant in  error,  Helm,  as  plaintiff  below,  against  the  plaintiff  in 
error,  as  defendant  below,  to  the  November  term,  1861,  of  the 
Macon  Circuit  Court. 

The  declaration  filed  by  defendant  in  error,  contains  but  one 
count.  It  alleges,  that  on  the  1st  day  of  January,  1860,  and 
from  thenceforward  to  the  commencement  of  the  suit,  the 
defendant  was  possessed,  and  had  entire  control  of  the  Great 
Western  Railroad  of  1859,  and  had  the  right  to  run  upon  the 
same,  locomotives  and  trains. 
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That  during  all  that  time  it  was  the  duty  of  defendant  to 
erect  and  keep  in  repair  fences  sufficient  to  prevent  cattle, 
horses,  sheep  and  hogs,  from  getting  on  to  said  road,  except 
at  the  crossings  of  public  highways,  within  the  limits  of  towns, 
cities  and  villages,  and  where  the  same  run  through  unim- 
proved land  at  a  greater  distance  than  five  miles  from  any 
settlement,  through  land  where  proprietors  had  fenced,  and 
except  where  proprietors  had  agreed  to  fence,  and  to  construct 
suitable  cattle  guards,  etc. 

That  nevertheless,  defendant,  more  than  six  months  after 
the  road  was  in  use,  neglected  to  comply  with  these  require- 
ments; by  reason  whereof,  four  horses,  four  cows,  four  sheep, 
and  four  hogs,  the  property  of  plaintiff,  of  the  value  of  $100, 
on,  etc.,  and  on  divers  other  days  and  times,  strayed  and  got 
on  to  the  said  road;  but  not  at  any  of  the  various  excepted 
places. 

That  the  defendant,  by  its  servants,  on  the  day  aforesaid,  so 
carelessly,  negligently  and  improperly  run,  conducted  and 
directed  the  trains,  etc.,  that  the  said  locomotives  and  trains 
struck  with  great  force  and  violence  the  four  horses,  etc.,  etc., 
by  and  through  the  neglect  of  the  said  defendant  to  erect  and 
keep  in  good  repair,  etc.,  etc.,  and  the  same  did  then  and  there 
wound,  injure,  damage  and  kill. 

The  defendant  pleaded  not  guilty. 
[*199]     The  cause  was  tried  by  the  court  without  a  jury,  and 
judgment  was  rendered  for  plain  tiff  for  $81  and  costs. 

Tupper  &  Nelson,  for  Plaintiff  in  Error. 

J.  S.  Post,  for  Defendant  in  Error. 

Caton,  C.  J.  The  principal  objection  to  this  declaration  is, 
that  it  doos  not  negative  the  possibility  that  the  stock  may 
have  been  killed  at  a  farm  crossing.  The  statute  does  not  ex- 
empt the  company  from  fencing  their  roads  at  farm  crossings, 
nor  does  it  exempt  it  from  liability  for  killing  stock  at  such 
crossings  if  the  road  is  not  there  fenced;  but  it  expressly  pro- 
vides that  it  shall  fence  at  farm  crossings,  specifying  the  kind 
of  fence  which  shall  be  made  at  such  places;  that  is  to  say, 
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bars  or  gates  for  the  accommodation  of  the  farmers.  This 
specification  of  the  kind  of  fence  does  not  alter  the  case  from 
what  it  would  be  if  the  law  had  prescribed  live  hedges  or  stone 
walls  in  certain  localities.  If  the  stock  was  killed  at  a  farm 
crossing,  where  the  company  had  made  such  a  fence  as  the  law 
required,  which  some  one  had  left  down  or  open  without  the 
fault  of  the  company,  whereby  the  stock  got  in  and  was  killed, 
that  was  a  matter  of  defense  for  the  company,  and  need  not 
be  negatived. 

It  is  hardly  necessary  to  remark,  that  even  if  any  objection 
could  ever  have  been  urged  to  the  declaration  because  the 
wrong  is  laid  with  a  continuendo,  that  should  have  been  done 
by  demurrer,  and  it  is  too  late  now,  after  issue  was  joined 
upon  it,  trial  had  and  judgment  rendered,  to  assign  it  for  error 
here.  The  declaration  is  good,  in  substance  at  least,  and  is  un- 
doubtedly sufficient  to  sustain  the  judgment. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Levi  Wilson,  Plaintiff  in  Error,  v.  George  Wood, 
and  Henry  A.  Hunt,  Defendants  in  Error. 

ERROR  TO  RICHLAND. 

A  sold  a  stock  of  goods  and  a  house  and  lot  to  B  and  C.  The  latter  con- 
sented to  relinquish  the  sale,  and  that  A  might  find  other  purchasers,  which 
he  did,  and  sold  to  D  and  E,  agreeing  to  give  to  D  and  E  a  title  to  the 
house  and  lot,  which  had  been  conveyed  to  B  and  C.  These  gave  up 
the  deed  to  themselves  to  D  and  E.  On  a  suit  by  A,  against  D  and  E,  on 
the  notes  given  by  them  for  the  goods  and  the  house  and  lot,  they  pleaded 
these  facts,  alleging  failure  of  consideration,  they  not  having  received  a 
conveyance  of  the  house  and  lot.  Held,  that  D  and  E  were  [  *200  ] 
entitled  to  a  conveyance  to  themselves,  and  if  there  was  any  special 
replication  to  the  pleas,  it  should  have  been  set  out — that  the  handing  over 
of  the  conveyance  to  themselves  by  A  and  B,  was  no  conveyance,  and  that 
a  finding  sustaining  the  pleas  should  not  be  disturbed,  but  that  A  might  re- 
sort in  chancery  to  B  and  C,  for  a  conveyance  of  the  house  and  lot. 
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This  was  an  action  of  assumpsit.  The  declaration  contains 
the  common  counts,  and  two  special  counts  on  the  following 
notes;  the  first  as  follows: 

"$500.  August  21,  1856. 

For  value  received,  we  jointly  and  severally  promise  to  pay  L.  Wilson,  or 

order,  five  hundred  dollars,  on  or  before  the  first  day  of  June  next. 

HENRY  A.  HUNT, 
GEORGE  WOOD." 

The  other  for  $530,  payable  June  1st,  1858,  and  the  same  as 
the  above  in  all  other  respects. 

Also  an  account  for  goods  sold,  and  the  common  money 
counts. 

The  defendants  filed  the  general  issue,  and  four  special 
pleas,  the  third  being  for  set  off,  and  the  fifth  the  statute  of 
limitations. 

The  first  and  second  set  up  a  failure  of  the  consideration  of 
the  notes,  the  first  a  total  failure  and  the  second  a  partial  fail- 
ure, to  the  amount  of  $800;  and  with  only  this  difference, 
both  the  first  and  second  pleas  are  drawn  alike.  They  set 
forth,  that  the  notes  were  executed  upon  the  express  consider- 
ation that  said  plaintiff  would  make,  execute  and  deliver  to 
said  defendants  a  general  warranty  deed  "  to  a  certain  parcel  of 
land,"  (describing  the  same,)  "  or  cause  the  same  to  be  done," 
and  that  "  said  deed  of  conveyance  should  be  made  before  the 
said  notes  were  to  be  paid,  and  on  the  express  consideration 
that  said  deed  "  should  be  made  before  the  payment  of  said 
notes.  That  said  deed  "  has  not  been  so  executed,"  wherefore 
the  consideration  has  failed,  etc,  Defendant  also  filed  an  ac- 
count. 

The  plaintiff  joined  in  the  general  issue,  and  filed  general 
replications  to  the  other  pleas,  and  defendants  joined,  etc. 

The  cause  was  tried  by  a  jury,  and  verdict  rendered  for  de- 
fendants. 

A  motion  was  made  by  plaintiff  for  new  trial  and  overruled, 
and  plaintiff  excepted. 

The  bill  of  exceptions  sets  forth  the  following  evidence: 

The  notes  sued  on  were  admitted  and  read  to  the  jury. 

J.  E.  Martin  testified,  that  he  knew  of  the  making  of  the 
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notes    sued   on;  that  one  if  not  both  were  in  his  handwriting. 
That  at  the   time  of  making  the  notes,  a  sale  of  goods,  and  a 
house  and  parcel  of  ground,  were  sold  to  the  defendant;  [  *3©1  ] 
that  the  plaintiff  made  the  sale.     The  goods  were  a  stock  which 
witness  and  brother  (Marshall  Martin)  had  bought  of  the  plain- 
.  tiff  about  four  months  previously,  and  to  which  they  had  added 
by  their  own  purchases,  $400  or  more  of  stock.     The  house  and 
lot  were  the  same  bought  by  the  witness  and  his  brother  (with 
the  goods)  from  plaintiff,  and  which  he  procured  to  be  conveyed 
to  them  by  deed  from  John  Parker,  in  whom  the  title  had  pre- 
viously been  vested.     The  sale  to  the  defendants  at  the  date  of 
the  notes,  amounted  to  $910  for  the  goods,  and  $1,000  for  the 
house  and  lot.     Witness  and  his  brother  had  not  paid  plaintiff 
for  the  house  and  lot,  nor  in  full  for  the  goods,  when  they  were 
sold  and  turned  over  to  the  defendants,  but  by  the  contract  and 
agreement  of  all  parties,  the  defendants  were  to  have  the  goods 
for  $910,  and  the  house  and  lot  for  $1,000,   and  the  defendants 
were  to  pay  witness  and  his  brother  $460,  and  the  plaintiff  $450, 
on  account  of  the  goods,  and  to  give  their  notes  to  the  plaintiff 
for  $1,000,  for  the  house  and  lot.     That  the  reason  why  plaintiff 
made  the  sale  was,  that  he  did  not  seem  satisfied   with  witness 
and  his  brother,  and  that  they  (witness  and  brother)  themselves 
were  not  satisfied — they  did  not  think  they  were  selling  goods 
fast  enough,  and  the  plaintiff  was  not  getting  his  pay  as  fast  as 
he  thought  he   should,   and  the  witness   and  his  brother  had 
agreed  that  if  the  plaintiff  could  find  any  other  person   to  pur- 
chase the  establishment,  they  would  consent  to   sell,  and  the 
plaintiff,  in  pursuance  of  this  agreement,  made  the  contract  of 
sale  to  the  defendants.     At  the  time  of  the  sale,  it  was  arranged 
and  agreed  with  the  defendants  that  the  deed  held  by  witness 
and  his  brothers  should  be  given  up,  and  another  deed  should  be 
procured  from  Parker,  and  the  witness'  understanding  was,  that 
the  way  the  deed  was  to  be  procured   was  through  the  instru- 
mentality of  the  plaintiff,  who  was  to  get  the  title  from  Parker. 
Witness  gave  up  the  deed  he  had  to  the  defendants,  according 
to  the  agreement,  and  they  have  kept  it  ever  since,  so  far  as  he 
knows,  and  the  goods  and  house  and  lot  were  delivered  to  the 
defendants.     He  knows  of   their  paying  plaintiff'  $50  at  one 
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time,  and  $50  at  another,  on  account  of  the  $450  worth  of  goods. 
"Witness  says,  the  defendants  never  requested  or  called  on  him 
for  any  further  deed  or  title,  and  he  has  never  made  any  other. 
Whether  Parker  ever  made  them  a  deed  or  not,  he  does  not 
know ;  he  himself  had  never  made  a  deed  to  anybody. 

The  defendants  also  filed  an  affidavit,  setting  up  that  they 
had  paid  or  liquidated  the  sum  of  $600  to  one  Joel,  on  ac- 
count of  plaintiff,  as  part  payment  of  the  goods,  etc.,  pur- 
[  *202  ]  chased  of  plaintiff,  and  as  part  payment  on  the  first  note, 
and  also  that  they  had  paid  at  sundry  times,  to  plaintiff,  on  ac- 
count of  the  goods,  etc.,  mentioned  in  declaration,  divers  sums, 
amounting  to  $200,  which  facts  the  plaintiff  admitted  without 
calling  for  witnesses,  etc. 

The  defendants  offered  in  evidence  and  read  to  the  jury,  two 
receipts  given  by  the  plaintiff  to  them,  for  money  amounting 
to  $350,  and  the  plaintiff  further  admitted  a  credit  to  defendants 
of  $52,  for  a  mule. 

The  court  gave  instructions  for  plaintiff  and  for  defendants, 
the  latter  of  which  are  copied  in  the  opinion. 

A  motion  for  a  new  trial  was  overruled. 

The  cause  was  tried  in  the  Second  Division  by  consent  of 
parties. 


A.  Kitchell,  for  Plaintiff  in  Error. 

C.  H.  Constable,  for  Defendants  in  Error. 


Bkeese,  J.  This  was  an  action  of  assumpsit  in  the  Richland 
Circuit  Court,  on  two  promissory  notes.  Besides  the  general 
issue,  the  defendants  put  in  two  special  pleas.  The  first  set 
forth  that  the  notes  were  executed  upon  the  express  considera- 
tion that  the  plaintiff  would  make,  execute  and  deliver  to  the 
defendants,  or  cause  the  same  to  be  done,  a  general  warranty 
deed  for  a  certain  lot  in  the  town  of  Olney,  (describing  it),  and 
that  said  deed  of  conveyance  should  be  made  before  the  notes 
were  to  be  paid,  and  on  the  express  consideration  that  the  deed 
should  be  made  before  the  payment  of  the  notes,  averring  that 
the  deed  has  not  been  executed,  and  therefore  the  consideration 
lias  failed.  The  second  plea  is  in  all  respects  like  the  first, 
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except  that  it  alleges  a  partial  failure  of  the  consideration. 
General  replications  were  filed  to  these  pleas.  The  jury  found 
for  the  defendants,  and  exceptions  were  taken  to  the  refusal  of 
the  court  to  grant  a  new  trial,  and  the  suit  is  brought  here  by 
writ  of  error,  the  plaintiff  assigning  as  error  the  instructions 
given  by  the  court  for  the  defendants,  and  overruling  the  motion 
for  a  new  trial. 

From  the  bill  of  exceptions,  it  appears  that  at  the  time  of 
making    the    notes,    a  sale     of    a    stock    of    goods,    and    a 
house   and   lot  in  Olney,  were  made  by  the  plaintiff    to  the 
defendants.      The   goods    were    a    stock    which    the   Martins, 
brothers,  had  purchased  of  the   plaintiff   about   four   months 
previously,  and   to  which  they  had  added,  by  their  own  pur- 
chases, four  hundred  dollars  or  more  of  stock.     The  house  and 
lot  were  the  same  which  the  Martins  bought  of  the  plaintiff 
with  the  goods,  and  which  the  plaintiff  procured  to  be  [  *203  ] 
conveyed  to  them  by  deed  from  one  Parker,  in  whom  the  title 
was  vested  at  the  time  of  this  sale  and  purchase.     The  notes 
were  dated  August  21st,  1856,  and  payable,  one  on  the  1st  of 
June,  1857,  and  the  other  on  the  1st  of  June,  1858.     At  the 
date  of  the  notes  the  sale  to  the  ^defendants  amounted  to  $910 
for  the  goods,  and  $1,000  for  the  house  and  lot.     The  Martins 
had  not  paid  the  plaintiff  for  the  house  and  lot,  nor  the  full 
amount  due  for  the  goods  when  they  were  turned  over  to  the 
defendants,  but  by  the  contract  and  agreement  of  all  parties, 
plaintiffs,  defendants  and  the  Martins,  the  defendants  were  to 
have  the  goods  for  $910,  and  the  house  and  lot  for  $1,000,  and 
of  this,  the  defendants  were  to  pay  to  the  Martins  $460,  and  to 
the  plaintiff  $450,  and  this  on  account  of  the  goods,  and  were 
to  give  their  notes  to  the  plaintiff  for  $1,000  for  the  house  and 
lot,  which  are  the  notes  in  suit.     It  seems  the  reason  why  plain- 
tiff made  the  sale  was,  that  he  was  not  satisfied  with  the  Mar- 
tins— and  the  Martins  were  not  satisfied,  they  thinking  they  did 
not  sell  goods  fast  enough,  and  the  plaintiff  was  not  getting  his 
pay  as  fast  as  he  desired.     The  Martins  then  agreed  with  the 
plaintiff,    if   he  would  find  some   person  to  purchase  the  es- 
tablishment, they  would  consent  to  sell,  and  accordingly,  the 
plaintiff  made  the  sale  to  the  defendants.     At  the  time  of  the 
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sale  to  the  defendants,  it  was  arranged  and  agreed  with  them 
that  the  deed  for  the  lot,  which  the  Martins  held,  should  be 
given  up,  and  another  deed  should  be  procured  from  Parker 
through  the  instrumentality  of  the  plaintiff,  who  was  to  get  the 
title  from  Parker.  The  deed  to  the  Martins  was  given  up  by 
them  to  the  defendants,  and  it  has  been  in  their  possession  up 
to  the  time  of  the  trial,  so  far  as  known,  and  the  goods  and 
house  and  lot  were  delivered  up  to  the  defendants.  There  was 
uo  proof  that  the  defendants  had  ever  requested  or  called  on  the 
Martins  for  any  further  deed  or  title,  and  they  have  never  made 
any  other.  It  was  not  shown  whether  Parker  ever  made  the 
defendants  a  deed  or  not,  or  that  plaintiff  had  ever  procured 
from  him  a  deed  to  the  defendants.  With  the  proof  of  some 
credits  claimed  by  the  defendants,  the  cause  went  to  the  jury 
on  this  evidence. 

The  court,  on  behalf  of  the  defendants,  instructed  the  jury 
as  follows:  • 

"  1.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  to  make  these  defendants  a  title  to  the  property  (the  lot  of 
ground),  and  it  appears  from  the  evidence  that  a  deed  had 
been  made  to  Martin  for  it,  and  Martin  has  never  conveyed 
the  same  property  to  defendants,  or  to  some  one  else  who  has 
since  conveyed  to  the  defendants,  then  the  plaintiff  cannot 
[  *204  ]  recover  on  the  notes,  if  the  jury  believe  the  notes  were 
given  for  a  deed  to  said  property. 

"2.  If  the  jury  believe  the  notes  were  given  in  considera- 
tion that  Wilson  would  make,  or  cause  to  be  made,  a  deed  for 
the  house  and  lot,  and  that  the  said  Wilson,  or  no  one  else  for 
him,  has  ever  made  such  deed,  then  the  plaintiff  cannot  recover 
for  the  amount  due  on  the  notes  sued  on. 

"  3.  If  Parker  conveyed  the  lot  to  Martin,  the  title  con: 
veyed  to  Martin  thereby  cannot  be  relinquished  by  a  mere  sur- 
render of  the  deed;  it  can  only  be  done  by  Martin  making  and 
delivering  his  deed;  and  if  he  has  made  no  deed,  whatever  title 
he  got  from  Parker,  is  still  in  Martin,  and  Parker  or  no  one 
else  could  convey  that  title  to  defendants,  except  Martin." 

These  instructions,  though  not  very  carefully  drawn,  are  ap- 
propriate to  the  issues  and  proofs  in  their  support.  If  there 
244 


JANUARY   TERM,  1862.  204 

Foulke  v.  Walker. 

was  any  answer  to  the  defense  set  up  in  these  pleas,  it  should 
have  been  replied  specially.  The  pleas  being  good,  and  sus- 
tained by  the  proof,  and  the  instructions  conforming,  there  can 
be  no  ground  for  reversing  the  judgment.  The  defendants  by 
this  defense  repudiate  the  contract,  and  consequently  lose  all 
right  to  the  house  and  lot;  and  as  the  Martins,  who  hold  the 
title,  have  been  paid  for  it  by  the  plaintiff  in  this  arrangement 
with  the  defendants,  the  plaintiff  must,  on  failing  to  recover 
these  notes,  be  entitled  to  a  conveyance  of  the  lots  on  bill  filed 
against  the  Martins,  and  probably,  to  the  rents  also,  as  against 
the  defendants,  in  a  suit  brought  for  such  purpose. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Levi  Foulke,  Plaintiff  in  Error,  v.  William  C.  Wal- 
ker, Defendant  in  Error. 

ERROR  TO  EDGAR. 

Where  A  and  B  convey  a  right  of  way  to  a  mill  to  C,  and  B  afterwards  pur- 
chases one-half  of  the  mill,  B  cannot  become  a  witness  for  C,  who  has  filed 
a  bill  to  restrain  A  from  obstructing  the  right  of  way;  being  an  appurte- 
nance to  the  mill,  B  was  therefore  interested,  and  was  disqualified. 

This  was  a  bill  in  chancery,  filed  by  the  plaintiff  in  error  in 
the  Edgar  Circuit  Court,  against  the  defendant,  William  C. 
Walker,  to  restrain  and  enjoin  him  from  obstructing  a  certain 
pass  way  leading  to  a  grist  mill  of  which  the  plaintiff  was  a  part 
owner. 

The  bill  sets  out  a  deed  from  the  defendant  and  wife,  [  *205  ] 
and  one  Dudley  McClain  and  wife,  to  plaintiff,  conveying  to 
plaintiff  a  passway  over  their  lands,  as  then  located. 

The  bill  alleges,  that  the  defendant  has  placed  obstructions  in 
said  passway,  and  is  threatening  to  further  obstruct  it,  unless 
restrained,  and,  as  complainant  believes,  will  so  obstruct  it,  as  to 
prevent  his  ingress  and  egress  to  his  said  mill,  by  which  he  will 
sustain  great  and  irreparable  damages,  etc. 
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On  the  trial  of  tlie  case,  for  the  purpose  of  identifying  where 
the  passway  was  located  at  the  time  the  conveyance  was  made, 
the  plaintiff  called  as  a  witness  Dudley  McClain,  one  of  the 
grantors  in  the  deed,  who  being  examined,  testified  on  his  voir 
dire  that  he  was  one  of  the  grantors  in  the  deed  for  the  right  of 
way  to  the  plaintiff,  which  was  shown  him  and  identified. 

"  This  indenture,  made  this  8th  day  of  October,  1858,  between 
William  C.  Walker,  Rachel  S.  Walker,  Dudley  LMcClain  and 
Itebecca  McClain,  of  the  first  part,  and  Levi  Foulke,  of  the  sec- 
ond part,  witnesseth,  that  the  party  of  the  first  part,  for  and  in 
consideration  of  one  dollar  to  them  paid,  have  granted,  bargained 
and  confirmed,  and  by  these  presents  hereby  grant,  bargain  and 
confirm  unto  the  said  party  of  the  second  part,  and  to  his 
administrators  and  assigns,  the  right  of  way  through  the  alley 
or  passway,  as  now  located  on  the  lands  of  the  parties  of  the 
first  part,  in  the  north-west  quarter  of  section  one,  township 
thirteen  north,  range  twelve  west;  which  said  alley  or  passway 
extends  from  the  Chicago  road  to  the  mill  lot,  this  day  sold  by 
the  said  parties  of  the  first  part  to  the  said  party  of  the  second 
part.  The  said  right  of  way  hereby  granted  to  the  said  party 
of  the  second  part,  to  be  and  remain  perpetual.  In  witness 
whereof,  the  said  parties  of  the  first  part  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written." 

It  is  signed  by  the  parties,  and  properly  acknowledged  and 
recorded.  The  witness  further  testified,  that  the'February  pre- 
ceding the  commencement  of  the  suit,  he  purchased  of  the  plain- 
tiff one  undivided  half  of  the  grist  mill,  which  had  been  sold 
by  witness  and  defendant  to  the  complainant,  but  did  not  pur- 
chase, or  think  he  purchased,  any  interest  in  the  right  of  way. 

Whereupon  the  court  refused  to  permit  him  to  testify;  to 
which  ruling  of  the  court  the  plaintiff  at  the  time  excepted. 

A  decree  was  rendered  that  the  passway  mentioned  in  the 
deed  was  only  sixteen  and  one-half  feet  wide,  eight  and  one- 
fourth  feet  on  the  land  of  Walker  and  the  same  on  the  land  of 
McClain.  That  it  had  not  been  obstructed  by  the  defendant, 
[*206]  nor  threatened  to  be  obstructed;  and  dissolving  the 
injunction,  dismissing  plaintiff's  bill,  and  judgment  for  costs  in 
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favor  of  defendant.  To  reverse  which,  the  plaintiff  brings  the 
case  to  this  court  by  writ  of  error. 

The  errors  assigned  are: 

The  refusal  of  the  court  to  permit  Dudley  McClain  to  testify 
as  a  witness. 

That  the  decree  is  contrary  to  the  law  and  evidence  of  the 
case. 

That  questions  are  settled  and  adjudicated  in  the  decree  which 
were  not  raised  by  the  pleadings  in  the  case. 

That  there  is  no  evidence  incorporated  in  said  decree  to  sus- 
tain it. 

A.  Green,  for  Plaintiff  in  Error. 

John  Scholfield,  for  Plaintiff  in  Error. 

Walker,  J.  This  was  a  bill  in  chancery,  filed  for  the  pur- 
pose of  restraining  defendant  in  error  from  obstructing  a  pass- 
way,  to  and  from  a  mill,  owned  by  complainant  and  others. 
On  the  hearing,  it  appeared  that  the  way  had  been  conveyed  to 
complainant,  by  defendant  and  McClain.  That  afterwards,  and 
before  this  suit  was  instituted,  McClain  purchased  one-half  of 
the  mill.  On  the  hearing,  plaintiff  in  error  offered  McClain  as 
a  witness,  but  he  was  excluded  by  the  court,  to  which  ruling  of 
the  court  exceptions  were  taken,  and  this  is  now  assigned  for 
error. 

The  deed  of  conveyance,  from  defendant,  to  plaintiff  in  error, 
shows  that  the  right  of  way  became  and  was  an  appurtenance 
to  the  mill.  It  could  be  used  or  appropriated  to  no  other  pur- 
pose. It  does  not  purport  to  convey  a  fee  or  any  other  estate  in 
the  soil,  but  a  mere  right  of  way  in  passing  over  it  to  and  from 
the  mill.  It  being  an  appurtenance  to  the  mill  property,  until 
it  is  severed  by  a  conveyance  of  the  way,  it  passed  by  the  con- 
veyance of  half  of  the  mill  to  McClain  in  the  same  proportion. 
He,  by  that  purchase,  became  reinvested  of  an  interest  in  the 
right  of  way,  and  having  such  an  interest,  he  was  disqualified 
to  give  evidence  in  the  case.  The  court  below,  therefore  decided 
correctly,  in  rejecting  him  as  a  witness.  The  decree  of  the  court 
below  is  affirmed. 

Judgment  affirmed.  24/T 
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[*207]  The  Ohio  and  Mississippi  Railroad  Company, 
Appellant,  v.  William  H.  Taylor,  Appellee. 

APPEAL  FROM  RICHLAND. 

In  an  action  commenced  before  a  justice  of  the  peace  for  killing  cattle  by  a 
railroad  company,  the  plaintiff  should  negative  by  proof  that  there  was  no 
public  crossing  where  the  killing  occurred;  and  should  show  that  the  com- 
pany was  bound  to  fence  at  that  point. 

The  proof  should  show  that  the  injury  was  done  by  the  road  of  the  company 
sued. 

Any  person  familiar  with  the  kind  of  property  injured,  may  prove  its  value; 
an  expert  is  not  an  indispensable  witness. 

Proceedings  were  commenced  before  a  justice  of  the  peace, 
and  taken  by  appeal  to  the  Circuit  Court. 

Trial  in  Circuit  Court,  and  verdict  for  $40.  Motion  for  a 
new  trial  overruled. 

The  plaintiff  below  introduced  the  following  testimony: 

Jerry  Taylor,  being  sworn,  said:  I  sold  the  colt  to  plaintiff. 
It  was  wounded  in  August.  It  was  near  Pierce's  farm — no 
town,  city,  or  village  there.  I  sold  it  for  $25.  I  fix  the  value 
at  $50.  There  was  no  fence  there.  One  was  necessary  to  keep 
off  cattle.  The  road  had  been  running  for  six  months.  It  was 
a  mile  and  a  quarter  to  improved  farms.  I  sold  the  colt  for 
$25  because  I  needed  the  money. 

Another  witness  said:  I  know  of  the  killing  of  the  colt 
spoken  of  here.  It  was  in  this  county,  on  the  4th  of  August, 
on  the  railroad.  It  was  at  the  place  mentioned  by  Taylor.  I 
don't  know  the  value.  I  put  it  at  $40.  I  have  not  bought,  or 
sold,  or  seen  any  bought  or  sold  of  that  age.  I  saw  where  it 
was  killed. 

This  case  was  taken  to  the  Second  Grand  Division  by  consent 
of  parties. 

Errors  assigned: 

There  is  no  proof  that  the  defendant  was  bound  to  fence,  or 
liable  for  injuries  in  the  event  of  not  fencing  the  road. 
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There  is  no  proof  that  plaintiff  below  was  the  owner  or  pos- 
sessor of  the  colt  when  killed. 

The  defendant  below  is  not,  by  the  proof,  in  any  way  con- 
nected with  the  killing. 

There  is  no  proof  that  the  killing  was  not  at  a  public  cross- 
ing. 

There  is  no  proof  of  the  time  when  the  colt  was  killed. 

The  proof  of  value  of  the  colt  is  illegal. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

William  Homes,  for  Appellant.  [*208] 

A.  Kitchell,  for  Appellee. 

Beeese,  J.  The  principal  question  in  dispute  before  the 
Circuit  Court,  was,  as  appears  by  the  testimony  in  the  record, 
in  regard  to  the  value  of  the  animal  killed.  It  is  however,  al- 
leged as  error,  that  there  was  no  evidence  given  by  the  plaintiff, 
and  no  proof  in  the  cause,  that  the  place  where  the  injury  oc- 
curred, was  not  at  a  public  crossing. 

Under  the  statute,  railroads  are  not  required  to  be  fenced  at 
such  crossings;  therefore,  it  was  incumbent  on  the  plaintiff  to 
negative  by  proof,  there  being  no  pleadings  in  the  case,  that 
there  was  no  public  crossing  where  the  injury  occurred,  but  was 
at  a  point  on  the  road,  the  company  was  required  to  fence,  and 
this,  in  conformity  to  repeated  rulings  of  this  court.  0.  <&  M. 
B.  B.  Co.  v.  Brown,  23  111.  94;  Galena  <&  Chicago  TJ.  B. 
B.  Co.  v.  Stunner,  24  ib.  631;  III.  Cent.  B.  B.  Co.  v.  Wil- 
liams, ccnte,  48. 

There  is  also  a  defect  in  the  proof  to  connect  the  defendants 
below,  with  the  injury.  The  proof  is,  the  animal  was  killed  on 
the  railroad.  What  railroad?  There  may  be,  for  aught  the 
court  may  know,  more  railroads  in  Richland  county  than  the  de- 
fendant's road.  The  jury  could  not  know  the  fact  that  it  was  on 
the  defendant's  road  without  proof  of  it.  They  could  take  noth- 
ing of  this  kind  for  granted.  It  should  have  been  proved.  It 
is  not  one  of  the  facts  courts  and  juries  are  bound  judicially  to 
know,  but  must  be  proved.  As  to  the  proof  of  the  value  of 
the   animal,  we  did  not,  in   the   case  of  the   same   plaintiffs 
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against  Irviii,  (ante,  178,)  consider  it  objectionable  to  give  in 
evidence  the  opinions  of  persons  presumed  to  be  familiar  with 
such  kinds  of  property. 

There  being  no  proof  in  this  cause,  that  the  injury  complained 
of,  was  done  at  a  place  where  the  road  was  required  to  be  fenced, 
and  no  proof  that  it  was  on  the  defendant's  road,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


[  *209  ]  Isaac  A.  Letcher,  William  Hadley,  et  al, 
Plaintiffs  in  Error,  v.  James  L.  D.  Morrison,  Defend- 
ant in  Error. 

ERROR  TO  MADISON. 

After  a  notice  has  been  given  to  the  administrator  of  a  deceased  debtor,  of 
the  existence  of  a  judgment  against  the  decedent,  in  accordance  with  Sec. 
3,  Chap.  47,  Rev.  Stat.,  the  judgment  creditor  may  issue  an  execution,  and 
also  an  alias  or  pluries,  without  further  notice. 

Morrison  purchased  a  piece  of  land  under  an  execution  against  James  Dun- 
can, and  filed  his  bill  to  set  aside  conveyances  which  vested  the  title  to  the 
land  in  John  Duncan,  alleging  them  to  be  fraudulent.  Subsequently  the 
land  was  sold  by  the  administrator  of  John  Duncan,  under  an  order  of 
court,  as  his  property.  Morrison  received  the  proceeds  of  this  sale  for  a 
claim  which  he  held  against  the  estate  of  John  Duncan.  Held,  that  this 
did  not  estop  Morrison  from  asserting  his  title  to  the  land. 

This  bill  was  filed  by  defendant  in  error,  December  31,  1852, 
and  sets  forth  that  Edward  Norton,  on  the  14th  day  of  April, 
1842,  recovered  a  judgment  in  the  St.  Clair  Circuit  Court, 
against  James  Duncan,  since  deceased,  and  Rescarick  Ayres, 
for  $2,000.  That  just  previous  to  the  recovery  of  said  judg- 
ment, and  during  the  existence  of  the  indebtedness,  Duncan, 
with  the  intent  to  defraud  said  Norton,  on  the  22nd  day  of 
December,  1841,  confederating  with  Isaac  A.  Letcher,  conveyed 
to  him  the  south-east  quarter  of  section  No.  20,  except  twenty- 
six  acres  out  of  the  south-west  corner  of  the  said  south-east 
quarter,  containing  133  83-100  acres;  also,  the  north-west 
quarter  of  Section  28,  except  five  acres  out  of  the  south-east 
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corner,  containing  155  acres — both  in  Township  3  north,  Range 
8  west,  in  Madison  county,  Illinois — npon  the  expressed  con- 
sideration of  three  thousand  two  hundred  and  twenty-five 
dollars. 

Bill  charges,  that  in  fact  there  was  no  consideration  paid  by 
Letcher  to  Duncan;  that  the  conveyance  was  fraudulent;  that 
Letcher  did  not  take  possession  of  said  lands,  and  never  exer- 
cised any  acts  of  ownership  over  the  same,  except  to  place  his 
deed  on  record;  but  that  Duncan,  the  grantor,  up  to  the  time 
of  his  death,  retained  possession,  and  used  the  lands  for  his 
own  benefit. 

That  on  the  21st  day  of  January,  1845,  and  while  said 
judgment  was  in  full  force,  etc.,  the  said  James  Duncan  and 
Isaac  A.  Letcher  confederating  with  one  John  Duncan,  (a 
brother  of  James,  and  who  lived  with,  and  who  was  wholly 
dependent  upon  the  bounty  of  James,  and  who  was  destitute 
of  any  means),  the  said  Letcher,  at  the  solicitation  of  James 
and  John,  executed  a  deed  to  John  for  the  said  premises, 
upon  an  expressed  consideration  of  twenty-five  hundred  [  *210  ] 
dollars. 

The  bill  charges,  that  no  consideration  was  paid  by  John  to 
Letcher;  that  the  conveyance  was  made  to  defraud  said  Norton; 
that  John  never  exercised  any  authority  or  control  over  said 
premises,  until  after  the  death  of  James,  except  that  he  resided 
thereon  as  a  member  of  the  family  of  said  James  Duncan. 

That  James  Duncan  departed  this  life,  intestate,  July  14th, 
1846;  that  Charles  Cook,  public  administrator  of  Madison 
county,  administered  upon  the  estate  of  James  Duncan;  that 
after  the  death  of  James,  John  occupied  the  premises  to  the 
time  of  his  death,  January  30,  1848;  that  letters  of  adminis- 
tration were  duly  granted  to  William  Hadley  on  his  estate. 

The  bill  further  charges,  that  various  writs  of  fi.fa.  were  is- 
sued upon  said  judgment;  and  a  sufficient  sum  of  money  made 
to  reduce  the  amount  upon  the  judgment  to  the  sum  of  $737.- 
63,  with  costs;  which  amount  was  due  September  23, 1850,  the 
date  of  the  sale  hereafter  mentioned;  that  there  was  no  other 
property  or  estate  out  of  which  the  amount  due  on  said  judg- 
ment could  be  made. 
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That  at  the  time  of  issuing  the^.  fa.  of  date  June  17,  1850, 
more  than  one  year  had  elapsed  since  the  death  of  the  said 
James;  and  that  said  Norton  had  given  notice  in  writing  to  the 
said  Cook,  administrator,  for  more  than  three  months,  of  his 
intention  to  sue  out  apluries. 

That  on  the  17th  day  of  June,  1850,  execution  issued  from 
the  clerk's  office  of  the  Circuit  Court  of  St.  Clair  county, 
directed  to  the  sheriff  of  Madison  county,  and  was  by  him 
levied  on  the  lands  which  the  said  James  Duncan  had,  as  in 
bill  stated,  fraudulently  conveyed  to  the  said  Letcher,  as  the 
property  of  the  said  James;  that  said  lands  were  sold  oil  the 
23rd  day  of  September,  1850,  to  the  defendant  in  error, — the 
south-east  quarter  of  Section  20,  containing  133  83-100  acres, 
for  the  sum  of  five  hundred  dollars,  and  the  north-west  quarter 
of  Section  28,  for  the  sum  of  two  hundred  and  thirty- seven 
dollars  and  thirty-seven  cents,  being  the  amount  then  due  on 
said  judgment;  certificate  executed;  and  the  lands  not  having 
been  redeemed,  the  sheriff  of  Madison  county  executed  and 
delivered  to  him  a  deed  therefor,  May  11,  1852. 

The  bill  further  charges,  that  since  the  recovery  of  the  said 
judgment,  the  said  Eescarick  Ayres  has  not  had  property  or 
estate  out  of  which  the  said  judgment  could  have  been  made; 
and  that  he  has  refused  to  pay  the  amount  due  upon  said 
judgment,  or  any  part  thereof. 

[*211]  The  bill  further  charges,  that  Norton  was  unable  to 
collect  the  whole  amount  of  said  judgment,  except  in  the  man- 
ner set  forth  in  the  bill;  that  personal  estate  of  James  Duncan 
was  insufficient. 

The  bill  prays,  that  the  said  deeds  from  James  Duncan  to 
Isaac  A.  Letcher,  and  from  Isaac  A.  Letcher  to  John  Duncan, 
may  be  set  aside  and  esteemed  for  naught;  and  that  the  title 
be  vested  in  defendant  in  error. 

At  the  August  term,  1853,  defendants  filed  their  demurrer 
to  the  bill,  which  was  sustained,  and  leave  given  defendant  to 
amend. 

The  answer  of  Mary  Metcalf,  disclaims  all   interest  in   the 
property  mentioned  in  the  bill;  had  sold  all  her  interest  in  the 
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estate  of  her  brother,  John  Duncan,  previous  to  the  filing  of 
the  bill  of  complaiut. 

The  answer  of  Isaac  A.  Letcher,  believes  it  to  be  true  that 
Norton  obtained  judgment  as  in  the  bill  set  forth;  admits  that 
James  Duncan  conveyed  to  him  the  tracts  of  land  in  the  bill 
described,  and  at  the  time  there  stated.  The  conveyance  was 
for  a  full  and  valuable  consideration — the  same  as  set  forth  in 
the  deed;  that  at  the  time  of  the  conveyance,  he  was  a  man  of 
means,  worth  at  least  the  sum  of  ten  thousand  dollars,  and 
could  on  short  notice  have  raised  the  sum  of  thirty-two  hun- 
dred dollars.  That  the  consideration  of  the  deed  from  Duncan 
to  himself  ($3,225),  was  made  up  as  follows:  As  early  as  the 
year  1828,  he  commenced  advancing  money  to  James  Duncan, 
and  from  that  time  to  1841,  he  continued  to  make  advances 
to  him,  and  became  liable  for  certain  debts  of  Duncan  to 
various  persons — to  Edward  Chouteau,  of  St.  Louis,  since 
deceased,  Joseph  Sanbern,  then  of  St.  Louis,  now  of  Quincy, 
Illinois,  John  O 'Biennis,  of  St.  Louis,  John  Darniel,  of  St. 
Louis,  and  William  Atkins  of  Madison  county — which  he  paid 
for  said  Duncan.  That  at  the  date  of  said  deed,  Duncan  owed 
him  about  twenty -five  hundred  dollars,  and  he  was  liable,  as 
indorser  of  notes  of  Duncan,  to  an  amount  of  some  eight  hun- 
dred dollars  more,  which  he  afterwards  paid.  That  the  con- 
sideration of  $3,225,  expressed  in  the  deed,  was  bona  fide,  and 
actually  paid  by  him  to  the  said  Duncan,  and  to  other  persons 
for  him.  Denies  that  the  conveyance  was  made  to  him  by 
Duncan  to  defraud  Norton,  or  any  other  person;  but  to  secure 
to  him  a  bona  fide  debt.  He  further  states,  that  Duncan  paid 
him  rent  while  he  owned  the  lands;  paid  in  corn,  pork,  and 
other  articles  of  personal  property.  That  he  made  the  con- 
veyance to  John  Duncan  for  the  true  and  full  consideration  of 
twenty-five  hundred  dollars,  which  said  John  Duncan  paid  to 
him.  He  denies  all  fraud  or  combination  with  James  or  John 
Duncan,  to  defraud  said  Norton;  that  on  his  part  the  [*212] 
transaction  was  bona  fide  and  honest.  That  he  was  willing 
to  sell  said  lands  for  $2,500,  and  did  so,  as  it  certainly  was  his 
right,  and  received  the  money,  and  personal  property  which  was 
equivalent  to  money,  from  the   said  John   Duncan.     That   he 
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did  not  know  James  Duncan  in  the  transaction.  Is  ignorant 
of  proceedings  under  judgment;  supposed  judgment  was  long 
ago  satisfied.  Knows  nothing  of  the  pecuniary  ability  of 
Ayres. 

The  answer  of  William  Hadley  admits  the  recovery  of 
judgment  by  Norton  against  Duncan  and  Ayres.  Admits  con- 
veyance by  James  Duncan  to  Letcher  for  $3,225;  denies  that 
it  was  fraudulent.  Admits  that  James  Duncan  resided  on  one 
of  the  tracts  of  land  after  the  conveyance;  but  whether  as 
tenant  paying  rent,  or  in  what  capacity,  is  ignorant.  Admits 
the  conveyance  from  Letcher  to  John  Duncan;  denies  that 
the  conveyance  was  made  without  consideration,  or  made  to 
defraud  Norton.  States  that  John  Duncan  after  the  convey- 
ance to  him,  exercised  acts  of  ownership  over  the  lands ;  that 
he  cultivated  some  part  of  the  land  himself,  and  rented  parts 
to  others.  Denies  that  John  was  wholly  dependent  upon  the 
bounty  of  his  brother  James;  and  denies  that  he  was  destitute 
of  any  means  or  pecuniary  ability;  believed  that  John 
had  money;  denies  all  combination  between  Duncan  and 
Letcher  to  defraud  Norton;  admits  that  James  Duncan  de- 
parted this  life  at  the  time  stated  in  the  bill,  and  that  Charles 
Cook,  as  public  administrator,  took  out  letters  upon  his  estate. 
He  admits  that  John  Duncan  occupied  and  enjoyed  the 
premises  from  the  time  of  his  purchase  until  he  died,  as  his 


own.  He  admits  that  letters  of  administration  were  granted 
him  on  the  estate  of  John  Duncan;  that,  as  such  administra- 
tor, he  obtained  an  order  from  the  Circuit  Court  of  Madison 

county,  at  the term,  1852,  to  sell  the  lands  belonging  to 

John  Duncan,  deceased.  That  under  said  order,  he  sold  the 
south-east  quarter  of  Section  20,  Township  3  north,  Range  8 
west,  at  public  auction,  to  Jonathan  Duncan,  for  $800,  and 
has  made  him  a  deed  therefor — fully  believing,  and  now  be- 
lieving, that  the  fee  simple  title  was  in  his  intestate.  He 
further  states,  that  he  has  been  informed,  and  verily  believes, 
that  the  judgment  recovered  by  said  Norton,  was  fully  paid 
and  satisfied  long  before  the  sale  made  bv  the  sheriff  of  Madi- 
son  county  to  the  defendant  in  error,  and  that  fact  was  known 
to  him  before  he  made  his  purchase.  He  further  states,  that 
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on  the  15th  day  of  March,  1849,  James  Bishop,  one  of  the 
heirs  of  John  Dnncan,  became  indebted  to  him  in  the  snm  of 
$85,  and  to  secure  the  same,  executed  a  mortgage  on  all  his 
interest  in  said  estate,  recorded  March  20,  1849;  and  [*213] 
Robert  E.  Duncan,  another  of  the  heirs,  was  indebted  to  him 
in  the  sum  of  $65,  and  executed  to  him  a  mortgage  on  all  his 
interest  in  said  estate,  of  the  same  date,  recorded  March  20, 
1849.  That  said  debts  have  not  been  paid,  or  any  part  thereof, 
and  insists  upon  superior  lien. 

The  answer  of  Charles  Skinkle  states,  that  he  purchased  from 
Jonathan  Duncan  all  his  interest  and  title  in  the  lands  de- 
scribed in  the  bill,  for  a  valuable  consideration  without  notice. 

To  which  several  answers  replications  were  filed. 

Decree  pro  confesso,  as  to  the  defendants  failing  to  answer. 
The  proof  sustained  the  allegations  of  the  bill. 

The  decree,  after  reciting  the  exceptions  taken  to  various  de- 
positions, decreed  that  the  exceptions  taken  by  the  complainant 
to  the  deposition  of  Isaac  A.  Letcher  be  sustained;  that  the  ex- 
ceptions of  the  defendants  to  the  answer  of  John  Keenan  to  the 
26th  direct  interrogatory  be  sustained;  and  the  remaining  ex- 
ceptions of  said  defendants  are  overruled.  That  the  deeds  from 
James  Duncan  to  Isaac  A.  Letcher,  and  from  said  Letcher  to 
John  Duncan,  as  set  forth  in  the  bill,  be  taken  and  deemed  as 
fraudulent  and  void,  as  against  the  said  complainant,  and  those 
claiming  title  though  or  under  him.  That  the  title  to  the  said 
property  be  vested  in  the  complainant,  and  the  defendants  be 
forever  barred,  etc.  Decree  for  costs  against  defendants.  By 
agreement,  cause  to  be  heard  at  Springfield. 

The  receipt  of  Mr.  Koerner,  referred  to  in  the  opinion,  is  as 
follows : 

"  Received,  April  4,  1854,  of  William  Hadley,  administrator 
of  the  estate  of  John  Duncan,  deceased,  the  sum  of  two  hun- 
dred and  eighty-two  dollars  and  fifty  cents,  being  in  full  allow- 
ance of  claim  in  the  probate  court  of  Madison  county 
against  said  estate,  with  interest  to  date.  The  money  being  the 
proceeds  arising  from  the  sale  of  the  following  described  tract 
of  land:  the  south-east  quarter  of  Section  20,  Town  3  north, 
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Range  8  west.     Sold  under  an  order  of  the  Circuit  Court  of 

Madison  county,  as  the  land  of  said  John  Duncan,  deceased. 

GUSTAVUS  KCERNER, 
Attorney  for  James  L.  D.  Morrison." 

H.  W.  Billings,  for  Plaintiffs  in  Error. 

J.  and  D.  Gillespie,  for  Defendant  in  Error. 

[*214]  Caton,  C.  J.*  The  transfer  from  James  Duncan  to 
Letcher  and  from  him  to  John  Duncan,  was  so  manifestly  frau- 
dulent, that  we  shall  waste  no  time  in  discussing  the  evidence 
on  that  subject. 

Was  it  necessary  that  a  new  notice  should  be  given  to  the  ad- 
ministratrix whenever  an  alias  or  pluries  or  subsequent  execu- 
tion was  taken  out?  Section  three,  of  chapter  forty-seven,  Rev. 
Stat.,  declares  it  shall  be  lawful  to  issue  execution  against  es- 
tates of  deceased  persons;  "Provided,  however,  the  plaintiff 
or  plaintiffs  in  execution,  or  his  or  their  attorney,  shall  give  to 
the  executor  or  administrator,  if  there  be  any,  of  such  deceased 
person  or  persons,  at  least  three  months'  notice  in  writing,  of 
the  existence  of  such  judgment,  before  the  issuing  of  execu- 
tion." We  can  find  nothing  in  the  language  or  the  reason  of 
this  statute  requiring  more  than  one  notice,  no  matter  how 
many  executions  may  be  issued  for  the  collection  of  the  judg- 
ment. The  statute  does  not  even  require  the  creditor  to  state 
in  his  notice,  that  he  intends  to  issue  an  execution  upon  the 
judgment;  much  less  to  state  the  time  when  he  will  issue  it; 
but  all  that  is  required,  is  to  notify  the  administrator  of  the 
existence  of  the  judgment.  The  object  of  the  law  evidently 
was,  to  prevent  the  creditor  from  collecting  his  judgment  by 
execution,  while  the  administrator  was  ignorant  in  fact  of  the 
existence  of  the  judgment.  But  after  that  fact  was  made  known 
to  him,  in  the  mode  required  by  the  law,  the  judgment  creditor 
has  placed  himself  in  the  same  position  of  right,  as  if  the  judg- 
ment debtor  were  still  living,  and  the  administrator  is  bound  to 

*  Note. — Mr.  Justice  Breese  did  not  sit  at  the  hearing-  of  this  case,  or  take 
any  part  in  the  decision  of  it. 
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take  notice  of   everything  that  is  thereafter  done,  which    the 
debtor  himself  would  be  required  to  notice  if  living. 

The  only  remaining  question  is,  whether  the  receipt  given  by 
Koerner  to  the  administrator,  for  the  plaintiff,  is  an  estoppel 
upon  him.  "We  do  not  think  that  even  if  this  receipt  had 
been  given  by  Morrison  himself,  well  knowing  that  the  money 
had  been  raised  by  the  administrator  of  John  Duncan  by  the 
sale  of  this  very  land  as  the  estate  of  John  Duncan,  that 
it  would  estop  Morrison  from  setting  up  his  claim  to  it. 
Had  Morrison  induced  the  administrator  to  sell  it,  and  in- 
duced the  purchaser  to  buy  it,  as  the  estate  of  John  Duncan, 
then  indeed  would  a  court  of  chancery  forever  shut  his 
mouth,  so  that  he  should  never  assert  his  claim  to  it,  by 
reason  of  such  a  fraud  practiced  on  the  purchaser.  But  so 
far  as  this  record  shows,  he  knew  nothing  of  this  sale,  [*215  J 
at  least  till  after  it  was  completed,  and  the  purchase  money  had 
passed  into  the  hands  of  the  administrator,  as  a  part  of  the  as- 
sets of  the  estate.  It  thus  became  a  part  of  the  general  fund, 
and  had  to  be  distributed  to  the  creditors  of  the  estate  general- 
ly. It  does  not  appear  even  that  it  was  sold  specially  to  pay 
this  debt, -and  if  it  did,  the  law  says  to  the  purchaser,  caveat 
emptor. 

But  more  than  this,  Koerner  was  only  authorized  to  receive 
this  money  generally  for  Morrison,  and  to  give  a  general  receipt 
therefor,  and  there  is  not  a  shadow  of  pretense  for  saying  that 
lie  was  authorized  to  sign  any  paper  which  should  operate  as  a 
release  of  his  interest  in,  or  claim  to  this  land,  which,  for  aught 
that  appears,  was  quite  foreign  to  his  mind  when  he  requested 
Koerner  to  collect  this  money  for  him. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  People,  to  the  use  of  William  P.  Jarboe  and  oth- 
ers, distributees  of  the  estate  of  P.  Jarboe,  deceased, 
Plaintiffs  in  Error,  v.  Elijah  Lott  et  al.,  Defendants 
in  Error. 

ERROR  TO  GREENE. 

The  sureties  upon  an  administrator's  bond,  applied  to  the  probate  court  un- 
der the  79th  and  80th  sections  of  the  statute  of  wills,  to  have  the  adminis- 
trator give  a  new  bond.  The  court  took  two  new  bonds  from  the  adminis- 
trator, the  penalties  of  which  being*  added  together,  equaled  in  amount  the 
penalty  in  the  old  bond.  This  was  held  to  be  a  substantial  compliance 
with  the  statute,  which  requires  that  the  new  bond  shall  be  in  the  like  pen- 
alty as  the  first. 

Where  a  new  bond  is  given  by  an  administrator  or  executor  under  the  79th 
and  80th  sections  of  the  statute  of  wills,  the  sureties  upon  the  first  bond 
are  released  from  all  liability  for  past  as  well  as  for  subsequent  acts. 

If,  instead  of  a  new  bond  being  given,  the  letters  should  be  revoked,  the 
sureties  would  only  be  released  from  future  liabilities. 

Where  administrators  have  given  several  bonds,  and  there  is  a  complication 
of  interests,  resulting  from  the  death  of  one  of  the  administrators 
and  of  some  of  the  sureties,  whose  legal  representatives  cannot  be  made 
parties  in  a  joint  action  at  law  upon  the  bonds,  a  court  of  equity  will  enter- 
tain jurisdiction. 

The  representatives  of  all  of  the  deceased  sureties  should  be  made  parties  to 
such  a  bill. 

The  69th  section  of  the  statute  of  wills,  in  giving  an  aotionon  an  administra- 
tor's or  executor's  bond,  against  all  or  any  portion  of  the  obligors,  has  ref- 
erence only  to  actions  at  law,  and  not  to  suits  in  chancery, 

The  last  clause  of  that  section,  making  certified  copies  of  such  bonds  evi- 
dence, was  only  designed  to  change  a  rule  of  evidence,  and  not  the  practice 
in  courts  of  equity. 

[*216]  The  plaintiffs  filed  their  bill  on  the  2nd  July,  1858, 
for  settlement  of  the  estate  of  the  deceased,  making  E.  Lott 
surviving  administrator  of  P.  Jarboe,  the  administrator  and 
administratrix  of  H.  M.  Jarboe,  deceased,  who  was  the  other 
administrator  of  P.  Jarboe,  deceased — Job  Collins,  surety  on 
first  administration  bond,  A.  S.  Seely,  surety  on  second  admin- 
istration bond,  and  F.  P.  Tedder,  surety  on  third  administra- 
tion bond,  defendants,  stating  that  P.  Jarboe  died  intestate  8th 
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February,  1839,  naming  thirteen  distributees  of  his  estate;  and 
that  at  the  time  of  his  death  he  was  in  partnership  with  H.  M, 
Jarboe,  as  P.  Jarboe  &  Son;  that  partnership  effects  survived 
to  him  (Ii.  M.  J.)  as  surviving  partner,  to  the  amount  of  sev- 
eral thousand  dollars,  consisting  of  merchandise,  notes,  accounts, 
and  real  estate,  that  the  plaintiffs  had  no  means  of  describing. 
That  H.  M.  Jarboe,  as  surviving  partner,  took  possession  of  the 
same,  neglected  the  performance  of  his  duty  as  surviving  part- 
ner, had  not  applied  the  partnership  effects  to  the  partnership 
debts,  nor  had  his  representatives  after  his  death.  That,  on  the 
6th  March,  1839,  letters  of  administration  were  granted  to  II. 
M.  Jarboe  and  E.  Lott,  on  their  application;  and  charging 
breach  of  the  conditions  of  the  administration  bonds,  in  the  fol- 
lowing particulars: 

1st.  Had  not  complied  with  requirements  of  sections  95  and 
123,  statute  of  wills. 

2nd.  That  they  claimed  and  were  allowed  improper  credits, 
specifying  them,  in  settlement  of  7th  August,  1840. 

3rd.  Also,  23rd  August,  1841,  in  which  mistake  was  made 
against  the  estate,  of  $500,  by  erroneous  subtraction  and  im- 
proper credits  allowed,  (specifying  them). 

4th.  In  settlement,  12th  February,  1842,  some  $6,000  of 
demands  against  late  partnership  (specifying  them)  were  im- 
properly claimed  as  credits. 

5th.  That  on  6th  February,  1844,  which  was  last  appear- 
ance of  the  administrators  in  the  County  Court,  they  exhibited 
their  last  account  and  vouchers ;  that  the  court  suffered  the  ac- 
count to  be  recorded,  but  wholly  disapproved  of  the  same,  as 
amounting  to  a  fraudulent  mismanagement  and  wasting  of  the 
estate. 

6th.  Charging  that  administrators  had  not  properly  ac- 
counted. 

7th.  That  administrators  had  sold  real  estate  for  $2,754.25, 
and  had  rendered  account  for  only  $2,118.30. 

8th.  That  on  fair  statement  of  account,  there  is  a  balance  of 
$3,000,  principal,  that  ought  to  be  accounted  for,  with  com- 
pound interest,  because  of  mal-administration. 
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[  *217  ]  9th.  Claims  allowed  against  the  estate,  the  larger  por- 
tion of  which  were  on  partnership  account,  which  are  di sallow- 
able  on  proper  statement  of  account,  many  of  which  are  not  on 
file  in  the  County  Court;  and  amongst  those  not  on  file,  one  in 
favor  of  H.  M.  Jarboe,  August  28th,  1840,  for  $3,703.51;  and 
one  in  favor  of  E.  Lott,  allowed  25th  October,  1839,  for  $134, 
charged  to  be  groundless  and  unjust,  no  vestige  of  their  having 
been  proven  or  legally  established  in  the  court,  and  are  charged 
to  be  disallowable,  never  having  been  proven  according  to  law. 

The  first  bond  was  executed  by  H.  M.  Jarboe  and  E.  Lott, 
as  administrators,  one  John  Allen,  deceased,  and  Job  Collins, 
sureties  on  the  same. 

Third  bond  shows  that  the  defendant,  F.  P.  Y.,  and  one 
Henry  Griswold,  who  has  since  departed  this  life,  were  co-sure- 
ties. Plaintiffs  charge  that  they  have  rightfully,  and  according 
to  the  true  intent  and  meaning  of  section  69,  statute  of  wills, 
exhibited  their  bill  in  this  case  against  defendants  in  this  case, 
and  have  right  to  a  decree  against  them,  notwithstanding  omis- 
sions  of  B.  W.  Holliday  and  representatives  of  estates  of  de- 
ceased sureties. 

With  full  and  specific  reference  to  all  and  singular  the  claims 
referred  to,  plaintiffs  charge  that  none  of  them  are  allowable, 
due  from,  or  ever  have  been  due  from,  or  are  chargeable,  or 
provable  or  allowable,  against  the  estate  in  due  course  of 
administration,  expecting  certain  specified  claims  which  amount 
to  $2,422.20. 

Inventory  of  effects  is  given  at  $5,630.32. 

Answer  on  oath  waived.  Prayer  for  reference  and  statement 
of  account  on  right  principles,  and  for  payment  to  the  plaintiffs, 
use  of,  etc.,  or  for  such  other  and  further  relief  as  they  may  be 
entitled  to. 

The  condition  of  the  first  bond  is  in  full  legal  form;  penalty, 
$5,000. 

June  20th,  1842,  Job  Collins  petitioned  probate  court  that 

administrators  be  required  to  give  counter  security  to  bear  him 

harmless.     Citation   issued,  returnable   27th  June,  1842,  when 

administrators  appeared  and  confessed  themselves  in  fault,  and 
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the  court  adjudged  that  tlie  security  had  sufficient  cause  for  un- 
easiness, and  that  he  was  entitled  to  relief. 

"  Ordered,  therefore,  that  the  said  administrators  enter  into 
bond  in  the  penal  sum  of  $3,000,  with  sufficient  counter  secu- 
rity to  hear  the  said  Job  Collins  harmless,"  and  that  bond  be 
executed  in  ten  days.  Accordingly,  referring  to  the  premises, 
and  with  apt  condition,  the  second  bond  was  executed  in  pen- 
alty of  $3,000,  and  filed  as  "  counter  security,"  and  recorded ; 
and  it  is  expressly  stated  in  the  record,  preliminary  to  [*218  ] 
the  filino;  and  recording  of  this  bond,  that  it  is  "  to  bear  Job 
Collins  harmless,  according  to  an  order  of  the  probate  justice 
of  the  peace,  made  on  the  27th  day  of  June,  1842,"  and  is  so 
approved. 

On  July  18th,  1842,  R.  B.  Allen,  administrator  of  John 
Allen,  suggested  to  the  probate  court  that  his  intestate,  in  his 
lifetime,  was  security  for  administrators  of  P.  Jarboe,  deceased; 
that  they  were  mismanaging  the  estate,  and  filed  his  petition 
for  relief,  praying  that  they  should  be  required  to  give  bond  de 
novo.  Citation  issued,  returnable  23rd  July,  1842,  when  ad- 
ministrators appeared  and  agreed  to  give  counter  security  by 
the  1st  of  August,  1842,  and  it  was  ordered  that  the  penal  sum 
in  that  bond  be  $2,000. 

Probate  office,  July  23rd,  1842,  widow  of  intestate  filed  her 
petition  and  complaint  against  the  administrators,  praying  tha" 
their  letters  be  revoked  for  mal-administration.  Citation  is- 
sued, returnable  two  days  afterwards.  Continued  to  30th  July, 
1842,  and  then  to  August  15th,  1842. 

July  30th,  1842,  bond  in  penalty  of  $2,000,  dated  23rd  July, 
1842,  was  executed,  conditioned  that  the  administrators  had 
kept  and  would  keep  the  condition  of  their  first  bond — signed 
by  defendant  and  two  securities.  Philip  Jarboe's  counter  bond, 
in  case  of  R.  B.  Allen,  was  filed  July  30,  1842. 

February  6th,  1844,  administrators  tendered  their  account, 
which  was  utterly  disapproved  by  the  court,  but  was  allowed  to 
be  recorded,  and  they  were  ordered  to  return  into  court  certain 
papers  that  it  was  supposed  they  had  abstracted,  and  to  state  an 
account  as  to  the  interest  of  intestate  in  the  affairs  of  P.  Jarboe 
&  Son.     This  they  never  did. 
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Defendants  in  the  case,  excepting  E.  Lott,  generally  demurred 
cj  bill,  but  bill  was  taken  for  confessed  as  to  him. 

The  demurrers  were  severally  overruled  and  withdrawn,  and 
the  parties  demurrant  asked  and  were  allowed  time  to  answer. 

June  2nd,  1860,  administrator  and  administratrix  of  H.  M. 
Jarboe,  deceased,  answered,  admitting  deaths  of  P.  Jarboe 
and  H.  M.  Jarboe,  and  administrations,  as  charged  in  bill. 
Say  they  have  no  personal  knowledge  of  facts  alleged  in  the 
bill  as  to  settlement  of  estate  of  P.  Jarboe,  deceased,  but; 
charge,  on  information  and  belief,  that  it  is  indebted  to  the 
estate  of  H.  M.  Jarboe,  deceased;  admit  partnership  of  P. 
Jarboe  &  Son;  say  it  was  hopelessly  insolvent;  owed 
$14,000;  its  means,  $2,157.59;  that  H.  M.  Jarboe  paid,  and 
that  there  is  due  to  his  estate,  from  that  of  P.  Jarboe,  $5,000; 
don't  know  whether  the  administrators  gave  notice  of  day  for 
f  *219  ]  adjustment  of  claims  against  estate,  or  made  settlements 
annually;  insist  that  court  can  grant  no  relief  in  case  for  such 
breaches  of  condition  of  bond;  insist  on  validity  of  settlements 
in  August,  1840  and  1841,  admitting  error  of  $500  against  the 
estate. 
As  to  settlement  12th  February,  1842,  they  say 

that  firm  of  P.  Jarboe  &  Son,  at  death  of  P. 

Jarboe,  owed  $14,676.66 

And   means,  of  firm  debts,    goods    and    lands, 

amounted  to  only  5,305.34 


Which  left  that  concern  insolvent  $9,371.32 

which  was  paid  by  H.  M.  Jarboe,  and  left  a  balance  of 
$4,687.66,  to  be  charged  to  the  separate  estate  of  P.  Jarboe,  and 
which  was  so  j:>roperly  charged  in  said  settlement. 

Insist  that  there  is  no  balance  due  from  the  administrators  to 
the  estate  of  P.  Jarboe,  deceased,  and  that  the  claims  allowed 
against  it,  in  favor  of  H.  M.  Jarboe  and  E.  Lott,  were  just  and 
legal. 

Referring  to  an  exhibit,  say,  that  by  that,  ¥m.  P.  Jarboe  re- 
leased to  the  administrators  all  his  interest  in  the  estate  of  P. 
Jarboe,  for  good  and  sufficient  consideration,  and  rely  upon  this 
as  a  release  and  in  lieu  of  his  claim  in  this  case.  And  that  they 
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find,  among  papers  of  the  estate  of  H.  M.  Jarboe,  deceased,  a 
promissory  note,  dated  29th  July,  1835,  made  by  E.  T  ott  and 
P.  Jarboe,  for  $5,000,  at  one  day's  date  and  twelve  per  cent, 
interest,  and  if  unpaid,  amounts  to  about  $20,000,  and  leaves  a 
larger  balance  against  the  estate.  Respondents  ask  simple  in- 
terest on  the  note,  and  refer  to  it  as  an  exhibit. 

Allege  that  a  certain  paper  is  a  compromise  of  the  adminis- 
trators of  P.  Jarboe,  deceased,  with  his  widow  and  certain  of  his 
children,  and  Job  Collins,  as  to  a  judgment  that  the  adminis- 
trators had  against  the  widow  and  Win.  P.  Jarboe,  as  to  the 
dower  interest  of  the  widow  in  the  lands  of  the  decedent,  and 
that  she  and  Wm.  and  Alfred  Jarboe  and  Job  Collins,  were  to 
withdraw  any  interference  with  settlement  of  estate  by  admin- 
istrators. And  proceeding  instituted  against  the  administrators 
in  probate  court,  and  notice  to  set  aside  sale  of  partnership  real 
estate  of  P.  Jarboe  &  Son,  to  be  withdrawn,  and  sale  confirmed. 
And  the  administrators  were  to  do  certain  other  things.  This 
agreement  was  dated  15th  August,  1842,  which  was  the  last  day 
to  which  Mrs.  Jarboe's  proceeding  against  the  administrators, 
in  the  probate  court,  was  continued.  Nothing  released  in  the 
paper  by  Wm.  P. -Jarboe. 

The  answer,  plea  and  demurrer  of  F.  P.  Yedder  ad-[*220  ] 
mits  death  and  intestacy  of  P.  Jarboe,  and  names  of  distributees 
of  his  estate  and  administration  on  estate,  as  charged  in  bill. 
Demurs  to  first  breach  of  condition  of  bond  alleged  in  bill;  ad- 
mits $500  error  in  second  settlement,  and  pleads  validity  of  the 
various  settlements  made  by  the  probate  court,  as  having  juris- 
diction ;  demurs  to  allegations  of  bill  as  to  attempted  settlement 
of  February,  1844;  denies  allegations  of  bill  as  to  amount  of 
sales  of  real  estate,  and  inadequacy  of  account;  insists  that  ac- 
counts of  Lott,  $134,  and  H.  M.  Jarboe,  $3,703.51,  against  the 
estate  of  P.  Jarboe,  were  just,  and  properly  allowed  by  the  pro- 
bate court;  admits  statements  of  the  bill  as  to  the  first,  second 
and  third  bonds,  and  insists  that  conditions  of  second  and  third 
bonds  were  for  indemnity  and  protection  of  Job  Collins  and  P. 
B.  Allen,  administrators  of  estate  of  John  Allen,  and  not  the 
persons  to  whose  use  this  suit  is  brought;  denies  that  he  (re- 
spondent) is  liable  to  complainants,  use  of,  etc.,  on  the  condi- 
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tions  of  his  bond,  and  denies  jurisdiction  of  the  court  in  the 
premises;  demurs  to  the  allegations  of  the  hill  as  to  partnership 
relations  of  P.  Jarboe  &  Son,  and  the  liability  of  H.  M.  Jarboe, 
as  surviving  partner,  to  account,  because  these  are  not  proper 
matters  of  adjudication  in  this  suit. 

The  defendants,  A.  S.  Seely  and  Job  Collins,  adopt  the  answers 
of  their  co-defendants,  as  their  answer. 
Replication  to  answer  filed. 

Cross-bill  of  Job  Collins  against  his  co-defendants,  Seely  and 
Yedder,  filed  April  23rd,  1861,  says,  that  he  and  his  said  co- 
defendants  are  making  common  cause  in  the  defense  of  this  case, 
and  that  if  they  are  entitled  to  any  decree  or  relief  in  the  case,  that 
before  he  (Collins)  can  be  rightfully  subjected  to  pay  anything 
by  virtue  of  the  condition  of  his  bond,  that  the  liabilities  of  the 
defendants,  Seely  and  Yedder,  should  be  severally  and  respect- 
ively exhausted  to  the  amount  of  the  several  penalties  of  their 
b  )iids,  and  prays  for  such  decree,  and  for  rule  to  answer. 
Demurrer  to  cross-bill  filed. 

L.  E.  Worcester  testifies  to  the  partnership  of  P.  Jarboe  & 
Son  at  the  time  of  the  death  of  P.  Jarboe.  Had  done  business 
on  credit  system  to  considerable  amount,  and  the  partnership 
effects  survived  to  Harvey  M.  Jarboe  and  C.  Swallow,  in  spring 
of  1840;  sold  lands  to  H.  M.  Jarboe,  or  E.  Lott,  for  a  stock  of 
goods  that  had  belonged  to  the  partnershi]). 

Master's  report  states  that  he  has  stated  the  account  on 
most  liberal  terms  for  the  defendants,  and  reports  balance  to 
[*221]  15th  September,  1861,  in  favor  of  complainants,  to  the 
extent  of  $4,065.88. 

The  exceptions  of  complainants  to  master's  report  were  taken 
because  of  the  allowance  of  any  other  or  further  claim  or 
claims,  demand  or  demands,  against  the  estate  of  intestate, 
than  those  admitted  in  the  bill,  and  because  the  claims  and  de- 
mands thus  allowed  and  excepted  to  severally  and  respectively, 
have  been  allowed  without  sufficient  proof  of  the  justice  or 
payment  of  the  same,  and  without  the  distributees  of  said  es- 
tate ever  having  had  any  day  in  court  to  allow  or  contest  the  same. 
Exceptions  of  Yedder  and  Seely  to  master's  report  show  that 
the  master  erred  in  approving  of  the  action  of  subsequent 
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courts,  in  disturbing  the  judgment  of  the  County  Court,  allow- 
ing partnership  claims  against  decedent. 

Master  erred  in  not  regarding  the  release  of  William  Jarboe 
and  his  mother,  in  stating  said  account. 

Master  erred  in  refusing  to  allow  claims  against  the  estate, 
which  had  been  previously  allowed  by  the  probate  court. 

Decree  without  prejudice  to  the  rights  of  the  parties  respect- 
ively : 

1st.  Overruling,  severally,  exceptions  to  the  master's  re- 
port. 

2nd.  That  demurrer  be  sustained  to  the  cross-bill,  and  that 
same  be  dismissed. 

3rd.     That  bill  of  complainants  be  dismissed. 

Plaintiffs  assign  for  error  the  first  and  third  provisions  of 
said  decree. 

Job  Collins  assigns  for  error  the  second  provision  of  said 
decree. 

In  the  progress  of  the  case  in  the  court  below,  the  defend- 
ants, excepting  Lott,  severally  demurred  to  the  bill,  and  on  ar- 
gument, as  to  jurisdiction  of  the  court,  parties,  and  equity  of 
the  bill,  the  court  overruled  the  demurrer,  which  was  with- 
drawn, and  the  demurrant  parties  obtained  leave  to  answer. 
On  the  final  hearing  below,  the  court  suggested  lack  of  proper 
parties  in  the  case,  and  dismissed  the  bill. 

D.  A.  and  T.  W.  Smith,  for  Plaintiffs  in  Error. 

C.  D.  Hodges,  and  W.  M.  Knapp,  for  Defendants  in  Error. 

Walker,  J.  The  first  question  presented  by  this  record  is, 
what  effect  was  produced  upon  the  rights  and  liabilities  of 
the  parties,  by  the  execution  of  their  additional  bonds,  by  the 
administrators?  The  seventy-ninth  section,  of  the  stat-  [*222] 
ute  of  wills,  authorizes  the  security  on  an  administrator's  or  ex- 
ecutor's bond,  to  file  his  petition  in  writing,  in  the  probate 
court,  when  he  shall  believe  he  is  in  danger  of  loss,  from  the 
misapplication  or  waste  of  the  assets  of  the  estate,  for  a  rule 
on  the  executor  or  administrator  to  give  a  new  bond,  or  counter 
security  to  save  him  free  and  harmless,  from  loss.     And  the 
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court  is  authorized  on  a  hearing  to  dismiss  the  application,  or 
direct  the  executor  or  administrator,  in  his  discretion,  either  to 
give  good  counter  security  to  save  such  petitioner  harmless,  or 
to  give  a  new  bond  in  the  like  penalty  as  the  first ;  and  that 
such  new  bond  shall  have  relation  back  to  the  time  of  granting 
letters  testamentary  or  of  administration,  and  shall  be  as  effec- 
ual  in  every  respect,  as  if  the  same  had  been  executed  before 
the  letters  were  granted.  And  upon  refusal  or  neglect  to  give 
bond  de  novo,  or  counter  security,  the  letters  before  granted 
may  be  revoked.  The  eightieth  section  prescribes  the  form  of 
condition  of  such  new  bond. 

In  this  case,  the  bonds  of  the  fourth  and  thirtieth  of  July, 
1842,  given  under  the  order  of  the  probate  court,  on  petitions 
filed  for  the  purpose,  conformed  in  every  particular  to  the  re- 
quirements of  these  sections,  except  that  neither  were  in  the 
same  sum  as  the  original.  Then  was  this  a  fatal  omission?  It 
is  apparent  that  the  court  approving  them,  must  have  designed 
the  two  new  bonds  when  taken  together,  to  form  the  amount 
of  the  original  bond.  The  sums  named  in  the  two,  when  added 
together,  make  that  sum.  If  the  two  were  designed  to  operate 
as,  and  to  supersede  the  former  bond,  we  can  see  no  reason  why 
it  should  not  be  held  to  be  a  substantial  compliance  with  the  law. 
It  can  make  no  difference  whether  it  is  written  on  one  or  two  pieces 
of  paper.  The  condition  of  each  is  the  same,  and  although  the 
sureties  became  liable  in  different  amounts,  still  the  undertak- 
ing is  the  same.  The  law  regards  the  substance  and  not  the 
form  of  the  agreement.  If  the  fact  that  these  bonds  were  in  a 
less  penalty  than  the  one  first  given  rendered  them  inoperative, 
they  have  never  become  binding,  and  are  not  capable  of  en- 
forcement. But  we  are  of  the  opinion  that  they  were  opera- 
tive as  statutory  bonds. 

The  question  then  arises  as  to  the  effect  produced  upon  the 
first  bond  given,  by  the  execution  of  these.  Was  that  bond  ab- 
rogated, and  the  securities  released,  or  did  it  remain  in  force? 
The  design  of  the  General  Assembly  in  adopting  these  pro- 
visions, manifestly  was  to  provide  the  means  of  enabling  a 
security  on  such  an  obligation,  when  apprehensive  of  loss,  to 
release  himself  from  liability,  or  to  obtain  counter  security  for 
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his  indemnity  Had  the  probate  court  ruled  the  ad-  [  *223  ] 
ministrators  to  give  counter  security,  and  they  had  complied 
with  the  order,  the  obligations  would  have  been  executed  to  the 
securities,  and  not  to  the  People.  They  would  have  contained 
very  different  conditions,  and  upon  a  breach  of  the  original 
bond,  and  damage  resulting  to  the  securities,  they  alone  would 
have  the  right  of  recovery  for  their  indemnity.  Or  had  the 
administrators  failed  to  give  the  new  bonds  when  thus  required, 
their  letters  would  have  been  revoked,  and  the  securities  would 
have  been  released  from  all  future  liability.  Then  could  it 
have  been  intended  that  the  giving  of  such  new  bonds  should 
have  a  less  benelicial  effect,  by  leaving  them  liable  not  only 
for  the  past  but  for  the  future  acts  of  their  principals  %  We 
think  not. 

The  statute,  in  terms,  renders  the  sureties  on  the  new  bond 
liable  for  all  of  the  acts  of  the  administrators,  from  the  date  of 
the  grant  of  their  letters.  This  seems  to  clearly  manifest  an 
intention  to  release  the  securities  on  the  original  bond,  by  the 
execution  of  the  new  one,  not  only  from  subsequent,  but  from 
all  past  acts  of  their  principals.  And  it  was  the  evident  design 
to  render  the  first  bond  as  inoperative  as  though  it  had  never 
been  given,  and  to  transfer  the  liability  to  the  new  securities. 
The  securities  on  the  bond  first  given  are  not  liable,  and  should 
not  have  been  made  parties  to  this  suit. 

It  is  urged,  that  a  bill  in  chancery  will  not  lie  in  this  case  to 
declare  and  enforce  the  rights  of  the  parties.  But  that  the 
remedy  is  by  an  action  at  law  on  the  bond.  Whilst  it  may  be 
true,  that  a  settlement  of  the  administrators'  accounts  might  be 
as  well  adjusted  by  a  jury  as  a  master  in  chancery,  yet  there  is 
such  a  complication  of  interests,  resulting  from  the  death  of 
one  of  the  administrators,  and  several  of  the  securities,  whose 
representatives  cannot  be  made  parties  to  a  joint  action  on  these 
bonds,  that  a  court  of  equity  may,  we  have  no  doubt,  entertain 
jurisdiction  of  the  cause  and  proceed  to  a  final  hearing  and  de- 
cree. In  fact,  it  is  difficult  to  perceive  how  a  court  of  law  could 
do  complete  justice,  between  all  of  these  parties,  without  great 
delay  and  vexatious  litigation. 

The  next  question  presented  is,  whether  the  bill  was  defective 
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for -the  want  of  proper  parties.  We  think  it  was.  The  repre- 
sentatives of  the  deceased  securities-  have  a  direct  interest  in 
being  heard  in  the  adjustment  of  the  administrators'  accounts, 
as  they  would  be  liable  to  contribute  in  their  representative 
character,  for  their  proportion  of  any  sum  found  remaining  in 
the  hands  of  the  administrators,  or  misapplied  or  wasted  by 
them.  With  only  a  portion  of  the  parties  to  the  bonds,  or 
their  representatives  before  the  court,  a  decree  doing  full  and 
[*224]  complete  justice  to  the  several  parties  could  not  be 
rendered.  The  bill  was  defective  in  not  making  the  represent- 
atives of  Swallow,  Seeley  and  Gregory,  parties.  Also,  in 
omitting  Holliday,  a  security  to  the  second  bond.  For  the  want 
of  these  parties,  the  defendants'  demurrer  should  have  been 
sustained.  The  sixty-ninth  section  of  the  statute  of  wills,  in 
giving  an  action  on  an  administrator's  or  executor's  bond,  against 
all  or  any  of  the  obligors,  only  has  reference  to  actions  at  law. 
That  section  was  not  designed  to  change  the  practice  in  suits  in 
equity.  And  the  last  clause  of  that  section,  making  certified 
copies  of  such  bonds  evidence,  was  only  designed  to  change  a 
rule  of  evidence,  and  not  the  practice  in  courts  of  equity.  The 
decree  is  therefore  affirmed. 

Decree  affirmed. 


Simeon  Watts,  Plaintiff  in  Error,  v.  Sidney  Parker, 
Defendant  in  Error. 

ERROR  TO  BROWN. 

The  covenant  that  the  grantor  is  seized  of  an  estate  in  fee  simple,  is  satisfied, 
if  he  has  a  seizin  in  fact,  by  having  entered  into  possession,  claiming  a  fee 
simple  in  the  land.     Breese,  J. 

An  entry  into  possession,  under  a  paper  title,  claiming  the  fee,  and  the  peace- 
able possession  for  more  than  twenty-six  years,  make  a  seizin  in  fee  simple. 
Breese,  J. 

Possession  and  payment  of  taxes  for  seven  years  under  claim  and  color  of  title, 
will  satisfy  the  covenant  of  seizin  in  fee  simple.     Breese,  J. 

A  deed  purporting  to  claim  land  must  be  under  seal.     Breese,  J., 

A  party  may  show  possession  and  payment  of  taxes  under  claim  and  color  of 
title;  although  his  chain  of  title  may  show  a  deed  not  under  seal.  Breese,  J. 
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On  17th  October,  1861,  Parker  sued  Watts  in  assumpsit,  in 
the  Brown  Circuit  Court.  The  declaration  is  upon  a  promis- 
sory note  for  $650,  dated  Mount  Sterling,  June  1st,  1860,  due 
fifteen  months  after  date,  payable  to  Sidney  Parker,  with  six: 
per  cent,  interest  from  September  1,  1860,  and  ten  per  cent, 
after  maturity  if  not  paid  when  due.  The  declaration  is  in  the 
usual  form,  with  two  special  counts  and  the  money  counts. 

Defendant  below,  Watts,  filed  the  general  issue,  to  which 
the  similiter  was  added. 

At  same  term,  Watts  also  filed  his  other  plea,  which  is  set 
forth  in  the  opinion  of  the  Court,  together  with  the  issue  formed 
upon  it. 

At  November  term,  1861,  of  said  court,  before  Higbee, 
Judge,  this  cause  came  on  for  trial  before  said  judge  and  a  jury, 
who  found  for  plaintiff  Parker,  and  assessed  his  damages  [""225  ] 
at  $701.18,  damages.  Watts  entered  a  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  rendered  on  the  verdict,  for 
said  damages  and  costs  of  suit. 

The  bill  of  exceptions  recites,  that  the  plaintiff,  on  the  trial, 
read  said  note  in  evidence,  and  rested  his  case. 

That  defendant  then  read,  in  evidence,  a  patent,  in  due  form, 
conveying  by  the  United  States  to  Alexander  Curry,  lot  51,  in 
old  plat  of  Mt.  Sterling,  Brown  county,  Illinois,  dated  10th  of 
October,  1833.  Also,  a  deed  from  Sydney  Parker,  plaintiff,  and 
his  wife,  to  Simeon  Watts,  defendant,  conveying  the  part  of  lot 
51,  aforesaid,  heretofore  described,  and  also  all  that  portion  of 
the  building  known  as  the  Parker  House,  which  is  comprised  in 
the  second  and  third  stories  of  said  brick  building;  containing 
a  covenant  that  grantors  were  well  seized  of  said  premises  as  of 
a  good,  sure,  perfect,  absolute  and  indefeasible  estate  of  inher- 
itance in  law  in  fee  simple,  and  have  lawful  authority  to  grant, 
bargain,  sell  and  convey  the  same  in  manner  and  form  aforesaid, 
with  other  covenants.  Which  was  read  without  objection;  and 
defendant  rested  his  case. 

Plaintiff  then  read  in  evidence  a  deed  for  said  lot  51,  from 
Alexander  Curry  to  Robert  McCormick,  dated  1st  November, 
183-1;  also,  what  purported  to  be  a  deed  from  Pobert  McCor- 
mick and  wife  to  James  Harper,  dated  7th  November,  1835,  for 
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said  lot  51.  Said  paper  was  acknowledgsd  as  a  deed,  but  had 
no  seals  affixed  to  signatures.  "Watts  excepted  at  the  time  to 
the  introduction  of  said  paper,  purporting  to  be  a  deed. 

Plaintiff  then  read  in  evidence  a  deed  for  said  lot  from  James 
Harper  to  George  Harper,  dated  22nd  February,  1836;  also,  a 
deed  for  said  lot  from  George  Harper  to  William  Reed,  dated 
17th  February,  1840. 

The  plaintiff  then  introduced  a  record  of  the  Brown  Circuit 
Court,  showing  a  sale  and  deed  for  said  lot,  by  the  administrator 
of  William  Reed,  to  George  M.  Pickett. 

Plaintiff  then  read  in  evidence  a  deed  for  said  lot  51,  from 
said  Moses  and  Hobbs,  as  administrators  of  William  Reed,  to 
George  M.  Pickett,  dated  19th  December,  1845. 

Plaintiff  then  read  a  deed  from  George  M.  Pickett  to  Sidney 
Parker  for  said  lot,  dated  18th  September,  1846. 

Plaintiff  then  called  Robert  1ST.  Curry,  who  testified,  that 
about  the  year  1836  George  Harper  built  a  house  on  lot  51,  and 
occupied  it  until  about  1840,  since  which  time  the  lot  has  been 
occupied  nearly  all  the  time  and  in  possession  by  somebody; 
that  after  said  Harper  left  said  premises,  William  Reed  occupied 
and  held  possession  of  the  premises  until  his  death,  after  which, 
[*226]  Anthony  L.  Hobbs  occupied  and  held  possession  for 
two  or  three  years ;  after  Hobbs  left,  George  M.  Pickett  occu- 
pied and  held  possession  of  said  premises  until  about  1849;  that 
from  and  since  1849  Sidney  Parker  has  had  possession  of  said 
lot. 

It  was  also  proved  by  Robert  N.  Curry,  that  Robert  McCor- 
mick  died  less  than  a  year  ago;  that  Curry  was  his  administra- 
tor; that  he  never  found  any  claim  among  McCormick's  papers 
for  said  lot,  nor  heard  of  his  claiming  it  after  said  deed. 

It  was  proved  that  Watts  took  possession  of  said  premises 
about  the  1st  September,  1860,  and  continued  in  possession  up 
to  time  of  bringing  suit. 

Plaintiff  proved  payment  of  taxes  on  said  lot  51  from  1849 
to  1859,  both  inclusive. 

This  was  all  the  evidence  in  the  case  given  on  the  trial  by 
either  party. 

Defendant  Watts  asked  the  court  to  instruct  the  jury  that  a 
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seizin  in  fee  simple  is  a  seizin  of  a  perfect  paramount  title,  and 
unless  plaintiff  has  proved  such  a  title  in  himself  on  June  1st, 
1860,  they  will  find  for  defendant,  and  that  twenty  years'  pos- 
session or  seven  years'  payment  of  taxes  does  not  create  a  seizin 
in  fee.  The  court  refused  to  give  this  instruction,  to  which 
Watts  excepted. 

The  jury  found  the  issues  for  plaintiff  Parker,  and  assessed 
his  damages  at  $701.18. 

Errors  assigned: 

In  admitting  pretended  deed  from  McCormick  to  Harpers, 
when  said  deed  had  no  seal  and  was  void. 

In  permitting  to  be  read  the  record  in  the  case  of  Hobbs 
•  against  Reed  and  others. 

In  permitting  to  be  read  in  evidence  the  deed  from  Hobbs 
and  Moses  to  George  M.  Pickett. 

In  refusing  to  give  the  instructions  asked. 

In  refusing  to  grant  a  new  trial,  and  rendering  judgment. 

Grimshaw  &  Williams,  and  E.  L.  Gross,  for  Plaintiff  in 
Error. 

J.  S.  Irwin,  for  Defendant  in  Error. 

Breese,  J.  The  question  is  not  presented  by  this  record, 
whether  a  maker  of  a  note  as  part  payment  of  the  considera- 
tion money  for  land  conveyed  by  deed  to  him,  with  covenant 
of  warranty,  and  he  put  in  possession,  can  plead,  as  a  defense 
to  the  note,  before  an  eviction,  a  failure  of  consideration, 
either  total  or  partial,  on  the  ground  of  want  of  title.  [  *227  ] 
The  case  assumes  no  such  aspect.  There  was  no  demurrer  to 
the  pleas,  but  an  issue  in  fact  was  made  up  on  the  plaintiff's 
first  replication  to  the  defendant's  second  plea,  which  is  as 
follows : 

"  That  the  note  in  controversy  was  given  as  part  of  the  con- 
sideration of  part  of  lot  51,  in  the  old  plat  of  Mount  Sterling, 
in  Brown  county,  Illinois,  described  in  the  plea  by  metes  and 
bounds;  also  all  that  portion  of  the  building  known  as  the 
Parker  House,  which  is  comprised  in  second  and  third  stories 
of  said  brick  building,  and  also  the  hotel  furniture    in  said 
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Parker  House,  consisting  of  beds,  bedding,  etc.,  then  owned  by 
plaintiff  and  sold  to  defendant.  That  the  sale  of  real  and  per- 
sonal property  was  made  at  one  time,  as  one  sale,  on  1st  June, 
1860.  That  the  consideration  for  such  sale  was  $4,500 — 
$3,200  paid  at  time  of  sale;  and  for  the  remainder,  defendant 
gave  his  two  promissory  notes,  one  of  which  is  the  note  sued 
on;  the  other  falls  due  first  of  September,  1862." 

Plea  further  states,  that  at  time  of  sale,  on  1st  June,  I860? 
plaintiff  delivered  to  defendant  his  deed  of  conveyance,  purport- 
ing to  convey  said  real  estate  to  defendant,  with  covenants  in 
said  deed  that  plaintiff  was  well  seized  as  of  a  good,  perfect, 
absolute  and  indefeasible  estate  of  inheritance,  in  fee  simple. 
Plea  alleges  that  plaintiff  was  not,  at  time  of  execution  and 
delivery  of  deed,  or  at  any  time  since,  well  seized,  etc.,  (nega- 
tiving the  language  of  the  covenant,)  but  on  the  contrary,  from 
the  making  of  the  deed  and  at  all  times,  the  title  was  in  other 
and  different  persons.  That  of  said  sum  of  $4,500,  the  sum  of 
$3,500  was  agreed  upon  between  said  parties  as  the  value  of 
said  real  estate,  and  that  consideration  was  expressed  in  said 
deed,"  and  the  consideration  of  said  note  has  wholly  failed. 

To  this  plea  the  plaintiff  replies :  "  that  he  was  seized  at  the 
date  of  said  conveyance  of  an  estate  of  fee  simple  in  and  to  said 
lands  mentioned  in  said  deed,"  with  a  conclusion  to  the  country. 
This  replication  admits  that  the  note  was  executed  for  this 
lot,  hotel  and  furniture,  and  narrows  the  issue  down  to  the 
simple  fact  of  seizin  under  a  title  in  fee  simple,  an  issue  much 
more  restricted  than  the  one  tendered  by  the  plea.  It  was  not 
urged  that  the  issue  thus  restricted  was  an  immaterial  one,  or 
any  point  of  law  raised  upon  it,  but  the  issue  to  the  country 
was  accepted,  and  the  parties  went  to  trial. 

The  defendant  asked  the  court  to  instruct  the  jury,  and  it  was 
the  only  instruction  asked,  "  that  a  seizin  in  fee  simple  is  a 
seizin  of  a  perfect  paramount  title,  and  unless  plaintiff  has 
proved  such  a  title  in  himself  on  June  1st,  1860,  they  will 
[  *228  ]  find  for  defendant,  and  that  twenty  years'  possession  or 
seven  years3  payment  of  taxes  does  not  create  a  seizin  in  fee." 
The  propriety  of  this  instruction  is,  really,  the  only  question 
before  this  court. 
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The  issue  was  not,  as  the  defendant  seems  to  suppose,  on  a 
title  absolute  and  indefeasible,  but  whether  the  plaintiff  had 
such  a  title  as  he  had  set  out  in  his  first  replication,  that  is,  that 
he  was  seized  at  the  date  of  the  conveyance  of  an  estate  in  fee 
simple  to  the  lot  described  in  the  plea.  To  constitute  such  a 
seizin,  is  it  requisite  it  should  be  bj  a  perfect  paramount  title, 
as  the  defendant  desired  the  court  to  say  to  the  jury? 

We  do  not  think  so.  The  issue  was  not,  that  the  plaintiff 
was  seized  of  an  absolute,  indefeasible  title  to  the  lot,  but  that 
he  was  seized  in  fee  simple  only.  To  maintain  this  issue,  we 
hold,  it  was  only  necessary  for  the  plaintiff  to  show  a  seizin 
in  fact  by  having  entered  into  possession,  claiming  a  fee  simple 
in  the  lot.  We  have  looked  into  the  books  on  this  question, 
and  find  some  contrariety  of  opinion  in  the  courts  of  the  sev- 
eral States.  We  are  inclined  to  think  the  doctrine  held  by  the 
Supreme  Court  of  Massachusetts  to  be  quite  as  applicable  to 
our  condition,  and  to  the  exigencies  of  our  State,  as  any  other, 
and  are  inclined  to  adopt  it  as  sound  doctrine.  That  court  held, 
in  the  case  of  Marston  v.  ITohhs,  2  Mass.  439,  which  was  an 
action  of  covenant  broken,  brought  on  a  deed  containing  this 
covenant,  "  that  at  the  time  of  the  execution  of  the  deed  the 
defendant  was  lawfully  seized  in  fee  of  the  premises,"  that  it 
was  not  necessary  to  show  a  seizin  under  an  indefeasible  title. 
A  seizin  in  fact  was  sufficient,  whether  he  gained  it  by  his  own 
disseizin,  or  whether  he  was  in  under  a  disseizor.  If,  at  the 
time  he  executed  the  deed,  he  had  the  exclusive  possession  of 
the  premises,  claiming  them  in  fee  simple  by  a  title  adverse  to 
the  owner,  he  was  seized  in  fee  and  had  a  right  to  convey.  The 
same  doctrine  is  held  by  the  Supreme  Court  of  Ohio.  It  is 
there  held,  that  a  seizin  in  fact  of  the  grantor,  at  the  time  the 
deed  was  executed,  was  a  sufficient  compliance  with  the  covenant 
of  seizin  in  the  deed.  If  the  grantor  is  in  the  exclusive  pos- 
session of  the  land  at  the  time  of  the  conveyance,  claiming  a 
fee  adverse  to  the  owner,  although  he  was  in  by  his  own 
disseizin,  his  covenant  of  seizin  is  not  broken,  until  the  pur- 
chaser, or  those  claiming  under  him,  are  evicted  by  title  para- 
mount. He  has  a  seizin  in  deed,  as  contradistinguished  from 
a  seizin  in  law,  sufficient  to  protect  him  from  liability  under 
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his  covenant,  so  long  as  those  claiming  under  him  continue  so 
seized.  Adm'rs  of  Backus  v.  McCoy,  3  Ohio,  220. 
[  *229  ]  An  actual,  open  and  notorious  adverse  possession  of 
land,  in  defiance  of  the  whole  world,  may  ripen  into  a  perfect 
title  in  the  disseizor,  and  when  it  has  reached  that  state,  it  be- 
comes an  absolute  and  indefeasible  title.  Such  was,  in  fact,  the 
title  exhibited  by  the  plaintiff  in  this  action.  An  entry  into 
possession  under  a  paper  title — claiming  the  fee,  and  an  undis- 
turbed possession,  by  the  several  parties  under  whom  the 
plaintiff  claimed,  for  more  than  twenty-six  years — the  peace- 
able possession  by  the  defendant,  with  no  adverse  claim 
asserted,  make  up,  in  our  judgment,  such  a  seizin  in  fee  simple 
as  maintains  the  issue,  and  warranted  the  court  in  refusing  the 
instruction. 

Something  was  said,  about  the  ability  to  defeat  the  title 
shown  by  the  plaintiff,  by  the  fact  that  one  of  the  heirs  at  law 
of  Reed,  through  whom  the  title  passed  on  its  way  to  the 
plaintiff,  and  who  is  a  married  woman,  can,  when  her  disa- 
bility is  removed,  or  even  now,  recover  the  property.  A  per- 
fect answer  to  this,  is  found  in  the  fact,  that  she  would  have 
to  make  out  her  title  through  a  paper  void  as  a  deed,  it  having 
no  seal,  and  unable  to  give  any  proof  of  possession  under 
claim  of  title. 

As  a  part  of  this  possession  of  more  than  a  quarter  of  a 
century,  the  plaintiff  showed  abundant  color  of  title,  and  pay- 
ment of  taxes  under  it,  for  more  than  seven  successive  years, 
and  actual  possession  under  it  for  that  time,  which,  under  the 
authority  of  the  case  of  Hinchman  v.  Whetstone,  23  111.  185, 
is  quite  sufficient  to  satisfy  the  covenant  of  seizin  in  fee  simple. 
This  covenant  is  nothing  more  than  an  assurance  to  the  pur- 
chaser that  the  grantor  has  the  very  estate  in  quantity  and 
quality,  which  he  purports  to  convey.  A  fee  simple  estate 
was  conveyed  by  the  deed  to  the  defendant.  He  is  in  the 
peaceable  possession,  and  no  person  claiming  adversely  to  him. 
Justice  requires  that  he  should  pay  the  purchase  money.  The 
judgment  is  affirmed. 

Judgment  affirmed. 

Caton,  C.  J.     I  think  the  instruction  was  properly  refused. 

274 


JANUAKY  TEEM,  1862.  229 

Vermillion  v.  Bailey. 

Walker,  J.  I  concur  in  the  conclusion  in  this  case,  but  not 
in  all  of  the  reasoning  of  the  opinion.  I  am  not  prepared  to 
hold,  that  a  naked  possession,  although  open,  notorious  and 
against  the  whole  world,  claiming  the  fee,  is  in  fact  a  seizin  in 
fee  simple. 


James  S.Vermillion,  Appellant,  v.  Garland  [*230] 
G.  Bailey,  Appellee. 

APPEAL  FROM  EDGAR. 

On  a  bill  filed  for  a  settlement  of  partnership  accounts,  where  the  proofs  and 
statements  leave  everything  in  such  doubt  and  uncertainty  that  it  is  impos- 
sible to  do  justice,  the  bill  should  be  dismissed  without  costs. 

On  the  17th  of  April,  1860,  complainant  filed  his  bill  in 
chancery  in  the  clerk's  office  of  the  Edgar  Circuit  Court, 
Harlan,  Judge,  presiding,  to  settle  a  partnership  in  regard  to 
the  construction  and  completion  of  two  school-houses;  alleg- 
ing that  complainant  and  defendant  were  equal  partners  in 
the  construction  and  completion  of  said  houses,  which  were 
completed  in  pursuance  of  the  contract  with  the  directors  of 
districts  four  and  Hve,  in  townships  thirteen  and  fourteen; 
and  that  complainant  put  into  said  partnership,  beside  his 
labor,  for  material,  board,  hauling,  etc.,  $375.56,  and  received 
pay  for  said  labor,  material,  etc.,  only  $356,  and  that  defend- 
ant, in  materials,  labor,  board,  etc.,  furnished  only  $142.75, 
and  received  $348.05,  and  defendant  received  $135.79  more 
than  his  share.  Complainant  has  shown  defendant  this  error, 
but  he  insists  that  he  has  not  drawn  over  his  due,  but  has 
made  a  settlement  of  all  their  partnership  transactions. 

Common  prayer  for  relief,  asking  that  Garland  Gr.  Bailey  be 
made  defendant  to  this  bill,  and  that  the  People's  writ  issue, 
which  bill  is  sworn  to. 

Defendant  in  his  answer  alleges,  he  is  wholly  unable  to 
state  the  precise  amounts  furnished  by  himself  or  complainant 
in  material,  labor,  hauling,  boards,  etc.,  but  thinks,  from  his 
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best  recollection,  that  complainant  furnished,  in  all,  not  over 
$250.  He  cannot  state  the  exact  amount  furnished  by  him- 
self, only  from  his  best  knowledge  and  recollection;  thinks 
from  $250  to  $275.  Complainant  received  from  said  partner- 
ship, $565,  from  his  best  recollection,  and  from  best  recollec- 
tion he  worked  one  hundred  and  twenty -five  days.  Does  not 
believe  that  complainant  worked  one-third  as  much  as  defend- 
ant. That  both  had  hands  sometimes,  who  were  paid  out  of 
partnership  funds  and  taken  into  the  account  in  the  settle- 
ment. That  the  books  were  kept  by  complainant,  of  their 
partnership  transactions,  and  he  cannot  state,  from  memory, 
amounts,  with  precision,  as  he  relied  upon  complainant  to 
keep  the  accounts.  Cannot  say  the  books  were  correct  or  not 
correct,  but  the  settlement  was  a  final  one. 
[*231]  Both  their  individual  and  partnership  transactions, 
including  a  judgment  due  defendant  from  complainant,  sworn 
to,  May  18,  1860,  were  considered  in  settlement. 

Constable  &  Trogden,  for  Appellant. 

A.  Green,  for  Appellee. 

Caton,  C.  J.  We  have  never  met  with  a  case,  in  which  an 
attempt  was  made  to  prove  the  state  of  accounts  between  the 
parties,  where  the  evidence  was  so  unsatisfactory.  After  going 
carefully  through  with  the  testimony  of  each  witness,  and  en- 
deavoring to  deduce  something  satisfactory  from  it,  we  feel  ut- 
terly lost  as  to  how  the  balance  should  be  struck.  What  ac- 
counts the  parties  did  keep  are  not  presented,  and  probably  if 
they  were,  they  would  be  as  uncertain  as  is  the  evidence.  The 
defendant  has  only  proved  items  of  credit  to  the  amount  of 
three  dollars  and  ten  cents,  and  yet  it  was  admitted  at  the  settle- 
ment, that  he  had  advanced  over  one  hundred  dollars.  Probably 
no  two  accountants  would  go  through  with  this  testimony  and 
strike  the  same  balance.  The  more  the  testimony  is  studied, 
the  more  deeply  are  we  impressed  with  its  unsatisfactory  charac- 
ter. We  cannot  resist  the  conclusion  that  neither  has  proved 
his  case,  as  it  really  should  appear.  For  instance,  Wright 
swears,  that  he  paid  Vermillion  &  Co.'s  order,  two  hundred  and 
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twenty  dollars.  Who  got  this  money — who  drew  this  order — 
to  what  was  the  money  applied  ?  No  one  can  tell,  nor  is  there 
the  least  attempt  at  an  explanation.  This  is  but  one  instance, 
among  many,  of  the  uncertainties  arising  from  the  testimony. 
Repeated  attempts  to  strike  a  balance  have  been  abandoned  in 
despair. 

In  this  state  of  evidence,  we  have  no  doubt  the  court  below 
did  the  best  thing  that  could  be  done,  by  abandoning  all  attempts 
to  ascertain  the  rights  of  the  parties  from  the  proof  of  the  ac- 
counts, and  fell  back  upon  the  settlement  made  by  the  parties 
themselves,   although  with  that,  we  are  by  no  means  satisfied. 
We  fear  there  was  some  mistake  in  that  settlement,  and  that 
by  it  the  complainant  may  have  been  wronged.     That  settle- 
ment was  not  pleaded  as  an  estoppel,  nor  was  it  designed  to  be 
conclusive  between  the  parties,  for  the  right  to  have  any  errors 
corrected,  was  expressly  reserved  when  the  settlement  was  made. 
The  settlement  was  proved  by  Horshborger,  who  testified: 
"  I  was  present  at  the  time  referred  to  (the  settlement).     I  was 
requested  by  Yermillion  to  make  their  calculations,  which  was 
mutually  agreed    to  by  both  parties.      There  was  about  one 
hundred  and  twenty  dollars  yet  due  the  firm,  and  accord-  [*232  ] 
ing  to  the  settlement,  but  seventy  dollars  of  that  was  yet  due 
Yermillion,  and  fifty  dollars  to  Bailey.     That  is  my  best  recol- 
lection.    They  both  seemed  to  be  satisfied,  as  far  as  I  could  see 
or  know;  Bailey  seemed  very  easily  satisfied."     On  cross-ex- 
amination, he  said,  "there  was  some  dispute  about  how  the  cal- 
culation ought   to  be   made;  Yermillion   put   in   the   largest 
amount  of  capital;  do  not  recollect  just  how  the  calculation  was 
made;  Yermillion  put  in  over  three  hundred  dollars,  and  Bailey 
over  one  hundred  dollars."     "  We  charged  Bailey  individually, 
with  half  the  amount  Yermillion  put  in  more  than  Bailey. 
The  settlement  was  made  on  that  basis,  and  the  proceeds.     I 
was  not  present  when  any  note  was  given.     I  heard  no  note 
talked  of."     Other  testimony  tends  very  strongly  to  show,  that 
a  note  for  about  thirty-five  dollars,  given  by  Yermillion  to  Bai- 
ley, was  given  on  that  settlement. 

So  far  as  disclosed  by  the  witness,  the  principle  on  which  the 
computation  was  made  for  this  settlement,  was  correct,  and  yet 
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many  persons  would  be  likely  to  fall  into  grave  errors  in  carry- 
ing it  out  to  a  final  conclusion.  There  is  no  class  of  accounts 
in  which  there  is  so  great  liability  to  fall  into  error,  by  those 
not  familiar  with  keeping  accounts,  as  those  arising  between 
partners;  and  we  have  serious  apprehensions  that  errors  may 
have  been  committed  in  the  settlement.  The  truth  is,  the  whole 
matter  was  so  loosely  presented  to  the  court  below,  that  it  was 
impossible  to  know  that  by  any  decision,  it  was  doing  complete 
justice  between  the  parties;  and  perhaps  the  safest  course  was 
to  rely  upon  the  settlement.  But  in  view  of  the  great  uncer- 
tainty in  relation  to  this  whole  matter,  and  the  very  unsatisfac- 
tory character  of  the  determination  finally  forced  upon  the  court, 
we  think  the  bill  should  have  been  dismissed  without  costs. 
"We  shall  therefore  reverse  so  much  of  the  decree  as  adjudges 
the  complainant  to  pay  costs  to  the  defendant,  and  affirm  the 
balance,  and  each  party  must  pay  one-half  of  the  costs  of  this 
appeal. 

Decree  reversed. 


Murray  McConnel,  et  al.,  Appellants,  v.  David  A. 
Smith,  Administrator  of  the  Estate  of  Jerome  McKee, 
Senior,  deceased,  et  al.,  Appellees. 

APPEAL  FROM  SCOTT. 

The  ruling  of  this  court  in  the  case  of  Wade  v.  King,  19fch  111.  301,  in  relation 
to  the  admission  of  depositions  taken  in  one  suit,  in  another  between  the 
same  parties,  about  the  same  controversy,  examined  and  adhered  to. 

[  *233  ]  The  opinion  of  the  court  in  this  cause  as  reported  in  the  23rd  111.,  page 
617,  reconsidered,  and  the  cause  reversed,  by  reason  of  an  inadvertence  in 
examining  the  record. 

This  opinion  is  upon  a  petition  for  a  rehearing.  The  former 
opinion  will  be  found  in  the  case  as  reported  at  page  111  of 
volume  twenty-three  of  these  Reports. 

Breese,  J.  A  rehearing  having  been  granted  in  this  cause, 
we  have  looked  carefully  into  the  points  of  objection  to  the 
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several  previous  rulings  of  this  court,  and  have  come  to  these 
conclusions. 

The  objections  raised  heretofore  to  the  decree,  were,  chiefly, 
the  admitting  as  evidence  in  the  cause,  to  prove  the  birth  of  a 
posthumous  child  of  Jerome  McKee,  certain  depositions,  which, 
it  is  alleged,  were  not  taken  in  the  cause,  and  which  were  read 
without  the  consent  of  the  complainants. 

In  looking  into  the  record  as  to  this  point,  we  find  that  a 
motion  was  made  by  the  solicitor  of  appellees  on  the  hearing, 
that  there  be  read  as  evidence  in  the  cause,  the  depositions  of 
"W.  H.  Scoby  and  F.  Vanderver,  taken  in  Ohio,  pursuant  to  a 
stipulation  at  the  foot  of  the  depositions.  In  the  joinder  in  error, 
on  this  record  as  a  reply  to  the  appellants'  assignment  of  error, 
the  appellees  say,  that  "  the  court  below  did  not  allow  to  be  read 
on  the  hearing  of  the  cause,  the  depositions  of  witnesses  in  Ohio, 
to  prove  the  birth  of  Jerome  McKee,  Jr.,  posthumous  child  of 
Jerome  McKee,  Senior,  deceased,  notwithstanding  which,  ap- 
pellees ask  that  the  decree  be  affirmed."  The  record  shows  that 
these  depositions  were  not  allowed  to  be  read,  and  of  course 
formed  no  part  of  a  basis  for  the  decree. 

These  are  the  depositions,  to  which  we  referred,  in  the  opinion 
delivered  in  this  case  as  reported  23  111.  617,  as  the  depositions 
of  Scoby  and  Brown.  They  are  really  the  depositions  of  Scoby 
and  Vanderver,  Brown  being  the  commissioner  before  whom 
they  were  taken.  In  that  opinion  it  is  said,  these  depositions 
were  taken,  "  to  be  read  in  evidence,  in  the  ejectment  suit, 
to  enjoin  which,  this  proceeding  was  instituted.  They  were 
taken  in  suits  between  the  same  parties,  where  the  same  property 
was  involved,  and  this  question  was  in  dispute.  These  deposi- 
tions were  admissible  as  evidence  under  the  rule  laid  down  in 
the  case  of  Wade  v.  King,  19  111.  301." 

In  this,  the  court  erred,  for  it  appears  the  depositions  were 
not  taken  in  the  ejectment  suits,  the  proceedings  in  which,  these 
complainants  enjoined  by  this  bill,  but  in  a  suit  brought  some 
years  previously,  in  chancery,  in  which  some  of  these  parties,  but 
other  and  different  parties  and  rights,  were  involved,  and  [  *234] 
different  questions.  The  principal  question  in  that  case,  {Smith 
et  al.  v.  McConnell  et  al.,  17  111.  135),  was  as  to  the  right,  of 
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the  holder  of  a  legal  title,  not  being  in  actual  possession,  to 
maintain  a  bill  to  quiet  his  title,  and  compel  a  relinquishment 
of  adverse  claims;  and  that  an  administrator  cannot  in  equity, 
obtain  relief  by  the  removal  of  adverse  apparent  titles  to  the 
lands  of  his  intestate,  or  convert  an  equitable  into  a  legal  title. 
These  were  the  two  principal  questions,  and  they  were  both  de- 
cided against  the  appellants.  The  birth  of  this  posthumous 
child,  who  was  one  of  the  complainants,  being  a  question  in  the 
case,  by  consent,  the  depositions  of  Scoby  and  Vanderver  on 
that  point  were  read.  In  an  ejectment  case,  subsequently  brought 
for  a  portion  of  the  lands  involved  in  this  controversy,  by  De- 
trick  v.  Migatt,  these  depositions  were  read  by  consent.  They 
never  have  been  read  in  this  case,  as  the  record  shows,  and  there 
is  no  proof  that  notice  was  ever  given  the  complainants,  that 
they  would  be  taken.  They  seem  to  be  ex  parte  altogether,  and 
not  within  the  rule  in  Wade  v.  King.  There  we  say,  and  we 
adhere  to  the  rule,  that  depositions  in  a  former  suit  in  chancery 
between  the  same  parties  involving  the  same  questions,  are  ad- 
missible as  evidence  when  the  same  questions  are  presented  for 
judicial  decision,  if  the  parties  interested  had  an  opportunity 
of  testing  the  truth  of  the  testimony  contained  in  them,  in  the 
various  ways  known  to  the  law.  This  opportunity  was  not  af- 
forded the  complainants  if  the  depositions  had  been  read.  As 
they  were  not  read  on  the  hearing  of  this  cause,  we  do  not  well 
see  how  the  birth  of  this  posthumous  child  was  shown,  and  on 
that,  hinged  the  decree.  Certain  testimony  taken  in  one  of  the 
ejectment  suits  enjoined  by  these  complainants,  Detrick  v.  Hat- 
field, and  preserved  by  the  judge  in  his  notes  of  that  trial,  was 
read  in  evidence,  by  agreement;  that  was  the  testimony  of  one 
John  White,  as  to  the  possession  of  one  of  the  tracts  of  land, 
and  of  H.  W.Yansyckle,  a  part  of  which,  is  to  this  effect:  "  Jerome 
McKee  died  some  years  since  in  Ohio,  leaving  a  wife,  as  it  is 
said,  who  had  a  child  after  his  death,  neither  of  whom  have 
ever  been  in  Illinois." 

This  does  not  support  the  claim  of  the  birth  of  a  posthumous 
child,  as  it  is  hearsay,  nor  if  one  was  born,  that  it  was  within 
such  a  period  as  to  raise  the  presumption  that  it  was  the  legiti- 
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mate  heir  of  Jerome  McKee,  deceased.  There  is  no  certainty 
about  it. 

Adhering  to  the  views  we  have  expressed,  of  the  rights 
of  the  posthumous  heir,  if  there  be  one,  but  believing 
that  fact  has  not  been  legally  established  in  this  case,  [  *235  ] 
we  reverse  the  decree  on  that  point  only,  and  remand  the  cause, 
with  instructions  to  the  Circuit  Court,  to  direct  an  issue  out  of 
chancery,  to  try  the  fact  of  such  birth,  and  to  give  parties 
leave  to  amend  their  several  pleadings,  and  to  defendants  to 
make  their  answer  a  cross-bill,  and  to  enable  such  posthumous 
heir,  if  there  be  one,  to  make  his  cross-bill  a  bill  to  impeach 
the  original  decree  in  the  case  of  McConnel  and  Yansyckle, 
against  William  McKee,  Isabella  McKee,  and  Samuel  McKee. 

Decree  reversed  and  remanded. 

Caton,  C.  J.  I  concur  in  this  judgment,  and  all  that  is  said 
in  reference  to  the  deposition.  But  under  the  record  as  it  is 
now  found  in  fact  to  exist,  all  that  is  said  in  this  and  the  former 
opinion,  as  to  the  rights  of  the  posthumous  child,  are  but  obiter 
dicta,  as  there  is  now  no  evidence  that  there  is  such  a  child. 
In  this  I  do  not  concur. 

Judgment  reversed. 


Reuben  Coon  et  al.,  Appellants,  v.  Thomas  L.  Nock 

Appellee. 

APPEAL  FROM  SANGAMON. 

The  payee  and  indorser  of  a  note,  is  not  a  competent  witness  to  prove  that 
an  assignee  had  not  paid  any  consideration  for  a  note,  or  that  it  had  not 
been  delivered  to  the  assignee. 

This  was  an  action  of  assumpsit,  commenced  in  the  Sanga- 
mon Circuit  Court,  Rice,  Judge,  presiding,  at  the  June  special 
term,  by  Thomas  L.  Nock,  assignee  of  C.  D.  Loveland,  the 
payee,  on  the  following  promissory  note:  "Six  months  after 
date,  we  promise  to  pay  to  the  order  of  C.  D.  Loveland,  one 
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hundred  and  twenty-five  dollars  at   Havana,  111.     Yalue   re- 
ceived." 

And  on  the  back  of  which  said  note  was  the  following  in- 
dorsement: "For  value  received,  I  assign  the  within  note  to 
Thomas  L.  Nock,  this  January  17th,  1859." 

The  above  note,  together  with  others,  were  made  and  duly 
signed  by  Reuben  Coon  &  Bro.,  and  by  Reuben  Coon;  said 
notes  were  made  payable  to  C.  D.  Loveland,  and  by  him  duly 
indorsed  to  Thomas  L.  Nock,  the  appellant  in  this  court. 

The  appellees,  Reuben  Coon  &  Bro.,  filed  their  plea  of  non- 
assumpsit,  and  filed  a  notice  with  said  plea,  by  consent,  noti- 
[  *236  ]  fying  the  appellant  that  they  would  undertake  to  prove 
there  was  usury,  etc.,  in  the  original  loan  and  contract  in  and 
concerning  said  notes.  The  plaintiff  and  defendant  below 
formed  their  issues  on  said  general  issue,  and  said  notice.  They 
went  to  trial  thereon,  submitting  said  cause  to  the  court  without 
the  intervention  of  a  jury,  by  consent.  The  court  heard  the 
evidence  and  proofs  on  both  sides,  and  gave  judgment  for  said 
Thomas  L.  Nock  for  $1,381.68. 

The  defendants  called  as  a  witness,  0.  D.  Zoveland,  the 
payee  and  assignor  of  said  notes.  The  assignor  swore  that  he 
indorsed  said  notes  before  they  became  due,  and  that  the  as- 
signee had  no  notice  of  any  defense.  The  said  defendants  then 
proposed  to  prove  by  said  Loveland,  the  assignor  and  witness, 
that  there  was  no  consideration  given  for  said  indorsement,  and 
that  said  notes  so  indorsed  were  never  delivered  to  plaintiff 
below.  The  witness  was  asked  said  questions,  which  were 
objected  to  by  the  plaintiff,  and  the  objections  sustained  by  the 
court,  and  to  which  said  rulings  and  decisions  the  said  defend- 
ants excepted. 

The  defendants  made  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court. 

W.  H.  Herndon,  for  Appellants. 

Stuart  &  Edwards,  for  Appellee. 

Walker,  J.  This  was  an  action  of  assumpsit,  on  three 
several  promissory  notes,  executed  to  Loveland,  and  indorsed 
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by  him  to  the  plaintiff  below.  The  indorsements  bear  date 
before  the  maturity  of  the  notes.  The  defendants  below  inter- 
posed the  general  issue,  and  a  notice  that  on  the  trial,  they 
would  insist  upon  the  defense  of  usury,  to  defeat  a  recovery  in 
part.  On  the  trial,  after  the  notes  were  read  in  evidence,  and 
the  plaintiff  had  rested  his  case,  the  defendants  below  called 
Loveland  the  payee,  who  testified  that  the  notes  where  indorsed 
before  their  maturity,  and  without  notice  of  any  defense.  Ap- 
pellants then  asked  the  question,  "  what  did  plaintiff  give  for 
said  indorsement?"  Also  this  question,  "did  you  ever  deliver 
said  notes  to  plaintiff,  after  you  indorsed  the  same?"  Appellee 
objected  to  witness  answering  the  questions,  which  objection 
.was  sustained  by  the  court.  This  decision  of  the  court  below 
is  assigned  for  error. 

This  record  does  not  present  the  question  whether  the  payee 
was  a  competent  witness  to  prove  the  defense  of  usury  against 
the  assignee.  Nor  was  it  proposed  to  make  any  proof  of 
usury.  These  questions  were  asked  to  establish  a  very  differ- 
ent defense,  and  so  far  as  we  can  see,  entirely  discon-[*237  ] 
nected  from  that  of  usury.  It  was  an  attempt  to  show  that  the 
assignee  had  not  paid  any  consideration  for  the  notes,  and  that 
they  had  not  been  delivered  to  him.  The  assignee  was  not 
competent  to  prove  those  facts,  even  if  they  constituted  a  de- 
fense. Stacy  v.  JBaJcer,  1  Scam.  417.  It  was  there  held  that 
the  assignor  was  not  competent  to  prove  the  fact  of  assignment, 
or  any  other  fact,  in  a  suit  on  the  note  against  the  maker.  That 
case  is  decisive  of  this  question. 

No  error  is  perceived  in  this  record  which  requires  a  rever- 
sal of  the  judgment  of  the  court  below,  and  it  is  therefore  af- 
firmed. 

Judgment  affirmed. 
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John  Vasconcellos  et  al.,  Plaintiffs  in  Error,  v.  Ma- 
thias  Ferraria  et  al.,  Defendants  in  Error. 

ERROR  TO  MORGAN. 

The  usages  of  a  church,  or  the  law  of  its  organization  as  a  religious  society, 
if  they  are  to  be  considered  in  deciding  legal  controversies,  should  be  prov- 
ed as  facts.  In  the  absence  of  testimony,  it  will  be  presumed  that  religious 
societies  cannot  dissolve  their  connection  with  the  principal  organization 
without  permission. 

The  facts,  as  shown  in  this  case,  are  similar  to  those  reported 
in  volume  twenty-three  of  these  Reports,  page  456,  between  the 
same  parties;  except  that  in  this  case,  the  plaintiffs  in  error 
offered,  on  the  hearing,  this  additional  proof,  viz.: 

Edward  McMillan,  Wm.  D.  Sanders,  Wm.  G.  Galiaher, 
and  George  I.  King,  testified,  that  they  were  acquainted  with 
the  constitution,  form  of  government,  and  usages  of  the  Pres- 
byterian Church  in  the  United  States  of  America,  and  that  ac- 
cording to  these,  the  members  of  a  church  not  under  censure, 
may  rightfully,  by  agreement,  take  a  vote  as  to  their  adherence 
or  non-adherence  to  a  particular  presbytery;  and  that  if  the  ma- 
jority of  the  members  of  a  church  in  such  case  vote  not  to  ad- 
here to  a  particular  presbytery  that  they  have  been  connected 
with,  after  that  fact  is  made  known  to  the  presbytery,  the  usage 
is  to  strike  the  name  of  the  church  from  the  rolls  of  presbytery, 
and  the  connection  ceases. 

These  depositions  were  offered  in  evidence,  and  were  exclu- 
ded by  the  court,  and  the  defendants  excepted. 

The  court  decreed  in  favor  of  the  complainants  as  trustees, 
and  gave  them  possession  of  the  property  in  controversy.  The 
[*238]  defendants  surrendered  possession,  and  bring  the  case 
up  on  stipulation  to  enter  appearance. 

Errors  assigned: 

That  the  court  below  erred  in  excluding  the  depositions  of 
McMillan,  Sanders,  Galiaher,  and  King. 

The  court  below  erred  in  decreeing  in  behalf  of  the  defend- 
ants in  error. 
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The  court  below  erred  in  not  dismissing  the  bill  of  the  said 
defendants. 

D.  A.  and  T.  W.  Smith,  for  Plaintiffs  in  Error. 

M.  McConnel,  and  I.  J.  Ketohum,  for  Defendants  in  Error. 

Caton,  C.  J.  We  are  urged  to  review  the  decision  made 
when  this  case  was  previously  before  the  court.  And  inasmuch 
as  the  questions  involved  are  of  general  interest  to  the  churches 
in  the  State,  we  have  deemed  it  our  duty  to  carefully  examine 
the  facts,  as  well  as  the  law  arising  upon  the  record,  lest  in  the 
press  of  business  under  which  that  decision  was  made,  we  might 
have  been  mistaken  in  the  conclusion  then  announced.  In 
again  examining  the  record,  we  find  by  mistaking  a  date,  we 
supposed  that  the  parties  whom  the  plaintiffs  in  error  repre- 
sent, had,  after  the  separation  occurred,  united  themselves  to  a 
different  body  of  Christians.  The  answer,  however,  discloses 
the  fact,  that  the  church  had,  previously  to  its  connection  with 
the  Sangamon  Presbytery,  been  united  with  the  Illinois  Presby- 
tery, a  different  church  organization,  which  we  inadvertently 
supposed  was  their  connection.  The  evidence  shows  that,  by 
consent  of  the  members  of  the  church,  a  vote  was  taken,  to  de- 
termine whether  the  church  would  continue  or  withdraw  its 
connection  with  the  presbytery,  which  resulted  in  favor  of  with- 
drawal. 

Since  that  time,  the  majority  thus  voting  for  "withdrawal, 
insist  that  they  are  the  church,  and,  as  such,  are  entitled  to 
the  property.  They  deny  the  authority  of  the  presbytery, 
and  insist  they  are  a  complete  independent  organization. 
We,  in  the  former  opinion,  held,  that  in  the  absence  of  proof 
to  the  contrary,  a  church  must  be  presumed,  after  it  has 
attached  itself  to  the  general  organization,  to  have  no  right  to 
sever  the  connection,  unless  by  mutual  consent,  and  that  any 
portion  of  its  members  who  continued  to  hold  the  tenets,  and 
conform  to  the  usages  and  authority  of  the  general  organiza- 
tion of  the  body,  must  be  recognized  as  the  church,  and  enti- 
tled to  its  property  and  effects.  In  the  record  as  it  was  then 
presented  to  the  court,  there  was  no  evidence  of  usage  [*239] 
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of  the  church,  or  the  law  of  its  organization,  and  such  of  course 
could  not  be  considered  in  deciding  the  case.  To  entitle  such 
law  of  the  church  to  consideration,  they  must  be  proved  as 
facts,  whilst  on  the  other  hand,  we  know  that  one  of  the  ob- 
jects in  the  formation  of  all  such  bodies,  is  to  render  them 
permanent,  and  if  there  is  an  exception  it  must  be  shown. 
We  may  also  notice  the  fact,  that  in  their  general  organization, 
members,  with  officers,  compose  a  church,  and  in  this  organi- 
zation, a  number  of  churches  may  compose  a  presbytery,  and  a 
number  of  presbyteries  compose  a  synod,  and  all  the  synods 
compose  the  general  assembly.  And  as  none  of  these  bodies 
can  be  formed  except  by  agreement,  the  presumption  would  be, 
in  the  absence  of  evidence,  that  the  connection  could  only  be 
dissolved  by  consent. 

After  a  careful  review  of  all  the  adjudged  cases,  believed  to 
throw  any  light  on  this  question,  and  mature  reflection  to  the 
extent  of  the  time  at  our  disposal,  we  are  fully  convinced  that, 
unless  the  law  of  its  organization,  its  government  and  usages, 
authorize  a  withdrawal  from  the  general  organization,  its  con- 
sent must  be  obtained,  or  those  adhering  to  its  tenets  and  sub- 
mitting to  its  authority,  in  a  divided  church,  will  be  regarded 
as  composing  the  church,  and  entitled  to  all  of  its  rights  and 
privileges.  We  therefore  see  no  reason  to  change  or  modify 
the  rule  there  announced. 

But  this  record  presents  evidence,  on  the  question  of  a  right 
of  a  church,  under  the  constitution,  government  and  usages  of 
the  Presbyterian  Church  of  the  United  States  of  America,  to 
withdraw  from  its  presbytery  without  consent.  This  evidence 
was  taken  after  the  cause  was  remanded,  but  the  court  below, 
and  the  counsel  of  the  defendants  in  error,  seem  to  have  under- 
stood our  former  opinion  as  holding  the  presumption  conclusive, 
and  the  evidence  was  consequently  rejected.  The  opinion  is 
perhaps  susceptible  of  such  a  construction,  but  it  was  not  the 
design  of  the  court  to  so  announce  the  rule.  The  mode  of  ar- 
gument on  the  trial  in  this  court  seems  to  indicate  that  the 
opinion  was  so  understood.  If  the  right  to  withdraw  by  a 
church  at  pleasure  does  exist,  according  to  the  constitution, 
government  and  usages  of  the  general  organization,  it  must  be 
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proved  as  a  fact,  and,  like  any  other,  must  depend  upon  the 
evidence  adduced  on  the  trial. 

This  additional  evidence,  when  considered  in  connection 
with  the  fact  that  the  vote  was  had  with  the  consent  of  the 
members  of  the  church,  and  does  not  appear  to  have  been 
protested  against  by  any  portion  of  the  body,  or  appealed 
from,  becomes  material  to  the  decision  of  the  cause.  It,  there- 
fore, should  have  been  heard  and  considered  by  the  [  *240  ] 
court  in  forming  the  decree.  If  this  evidence,  as  it  purports  to 
do,  gives  the  constitution,  government  and  usages  of  the  church 
correctly,  on  this  question,  this  church  had  the  right,  by  gen- 
eral consent,  to  submit  the  question  whether  it  would  further 
adhere  to  its  connection  with  the  presbytery,  or  dissolve  its  re- 
lations with  that  body,  and  become  an  independent  organi- 
zation, taking  with  it  all  the  rights  of  property  it  enjoyed  at  the 
time,  if  the  decision  should  be  in  favor  of  separation.  And 
so  far  as  we  can  see,  the  mode  adopted  by  the  church  was  in 
accordance  with  the  right,  as  shown  by  the  evidence.  And  if 
so,  the  action  of  the  church  was  regular,  and  the  vote  of  the 
majority,  unreserved  by  the  action  of  the  higher  judicatories 
of  the  body,  had  the  effect  to  render  the  church  independent 
of  that  organization,  and,  by  its  withdrawal,  they  took  all  the 
rights  and  property  of  the  church.  The  evidence  in  the  record 
as  it  now  appears,  seems  to  establish  this  fact,  and  if  so,  the 
action  of  the  minority  was  irregular  and  unwarranted,  and  by 
it  they  acquired  no  rights.  But  inasmuch  as  the  counsel  for 
the  defendants  in  error  seem  to  have  acted  under  a  misappre- 
hension of  what  we  designed  to  decide  by  the  former  opinion, 
and  may  have  been  prevented  from  taking  further  evidence,  and 
from  cross-examining  the  witnesses,  instead  of  rendering  a  de- 
cree on  the  evidence,  we  shall  reverse  and  remand  the  cause  for 
further  proceedings,  that  the  parties  may  have  the  opportunity 
of  being  heard  on  all  legitimate  evidence  they  may  see  proper 
to  adduce  on  another  trial. 

The  decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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Lucius  Stebbins,  and  Luther  L.  Stebbins,  Plaintiffs 
in  Error,  v.  The  People  of  the  State  of  Illinois, 
Defendants  in  Error. 

ERROR  TO  ADAMS. 

Upon  a  change  of  venue  in  a  criminal  case,  the  court  granting  the  order  may- 
take  a  recognizance  from  the  defendant  to  appear  in  the  court  to  which  the 
venue  has  been  changed. 

A  default  and  order  of  forfeiture  was  taken  upon  recognizance  against  the 
defendant  and  his  surety,  judgment  was  then  taken  upon  the  default 
against  the  defendant,  and  a  sci.  fa.  issued  against  the  surety  alone. 
Upon  the  return  of  the  sci.  fa.,  judgment  was  taken  against  both  cogni- 
zors;  and  the  judgment  was  reversed  because  the  sci.  fa.  was  issued 
against  the  wrong  party. 

Lucius  Stebbins,  one  of  the  plaintiffs  in  error,  was  indicted 
[**241]  in  Pike  county,  and  upon  his  petition  the  Circuit  Court 
of  Pike  county  granted  a  change  of  venue  to  Adams  county, 
and  took  the  recognizance  of  the  plaintiffs  in  error  for  the  pri- 
soner's appearance  in  the  Circuit  Court  of  Adams  county. 

The  Adams  Circuit  Court  entered  a  default  and  order  of  for- 
feiture on  the  recognizance  as  to  both,  and  a  judgment  was 
taken  against  Lucius  Stebbins.  Subsequently  a  scire  facias 
was  issued  for  and  served  upon  Luther  L.  Stebbins,  and  at  the 
March  term  of  the  Circuit  Court  of  Adams  county,  Sibley, 
Judge,  presiding,  judgment  was  given  upon  the  sci/re  facias 
against  both  Lucius  Stebbins  and  Luther  L.  Stebbins. 

W.  A.  Geimshaw,  and  J.  Gkimshaw,  for  Plaintiffs  in  Error. 

J.  B.  White,  for  Defendants  in  Error. 

Breese,  J.  The  principal  question  on  the  record  is,  as  to  the 
power  of  the  Circuit  Court  of  Pike  county  in  a  criminal  case, 
to  take  a  recognizance  of  the  defendant,  to  appear  in  the  Circuit 
Court  of  Adams  county  on  a  change  of  venue  applied  for  by, 
and  awarded  to,  the  defendant. 

It  is  admitted  there  is  no  such  power  expressly  given  by 
statute.  We  think  the  power  exists  independent  of  any  statute, 
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and  is  an  inherent  power  in  the  Circuit  Court,  as  in  the  Court 
of  Queen's  Bench,  and  has  always  been  exercised  by  those 
courts  since  the  first  organization  of  the  State  governments. 
There  can  be  no  doubt,  the  Circuit  Court  of  Pike  county,  on  a 
change  of  venue  being  awarded,  could  have  committed  the 
prisoner  for  safe  keeping.  Requiring  him  to  enter  into  a 
recognizance  is  nothing  more,  and  not  so  harsh  a  proceeding, 
and  follows  as  a  necessary  consequence  upon,  or  as  an  adjunct 
of,  the  power  to  commit. 

The  judgment,  however,  must  be  reversed,  and  the  cause  re- 
manded, for  the  reason  that  the  scire  facias  was  awarded 
against  the  wrong  party.  The  forfeiture  was  well  taken,  and 
will  stand,  but  the  scire  facias  and  the  proceedings  under  that, 
must  be  set  aside  for  irregularity.  Another  scire  facias  can 
issue,  directed  to  the  proper  parties. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois  ex  vela-  [*242] 
tione  George  W.  Roberts,  Appellants,  v.  George 
W.  Rives,  Appellee. 

APPEAL  FROM  EDGAR. 

Upon  a  petition  for  a  mandamus,  to  compel  a  county  clerk  to  issue  a  certifi- 
cate of  election  to  the  relator,  who  was  duly  elected  a  justice  of  the  peace, 
it  is  no  defense  that  the  clerk  has  already  issued  a  certificate  to  the  re- 
lator's competitor,  and  that  he  has  been  regularly  commissioned  by  the 
Governor. 

This  was  a  petition  for  mandamus  in  the  name  of  the  People 
of  the  State  of  Illinois,  on  relation  of  George  W.  Eoberts, 
against  George  W.  Kives,  clerk  of  the  Edgar  County  Court, 
filed  at  the  May  term,  1861,  of  the  Circuit  Court  of  said  county. 
The  petition  sets  out,  that  at  the  regular  township  election  for 
Paris  township,  in  Edgar  county,  held  at  the  court-house,  in  the 
town  of  Paris,  pursuant  to  notice  duly  given,  and  in  accordance 
with  all  the  requirements  of  the  statute  in  such  cases  provided, 
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for  the  election  of  justices  of  the  peace,  and  other  township 
officers  of  said  township  of  Paris,  in  said  county  of  Edgar,  that 
the  said  relator,  George  ~W.  Roberts,  was  duly  elected  one  of 
the  justices  of  the  peace  for  said  township.  That  there  was 
filed  with  the  county  clerk  of  said  county,  George  "W".  Rives,  a 
certificate  of  the  election  of  said  relator,  and  that  he  executed 
bond,  with  approved  security,  within  the  required  time,  and 
took  the  oath  of  office  as  required  and  prescribed  by  the  statute, 
and  requested  said  Rives,  as  county  clerk,  to  certify  to  the 
Governor  of  the  State  of  Illinois  the  election  of  said  relator,  as 
it  was  made  the  duty  of  said  clerk  to  do  by  law;  and  that  the 
said  Rives,  as  county  clerk,  refused  to  make  out  and  forward  to 
the  Governor  of  the  State  a  certificate  of  the  election  of  said 
relator  to  the  said  office  of  justice  of  the  peace,  as  aforesaid,  as 
it  was  his  duty  to  do  by  virtue  of  the  statute  in  such  cases  pro- 
vided; and  prays  for  an  alternative  writ  of  mandamus  against 
said  Rives,  to  compel  him  to  certify  to  the  Governor  the  elec- 
tion of  the  relator  to  said  office,  or  show  cause  why  he  should 
not  be  required  to  do  so.  The  petition  was  duly  verified  by  the 
oath  of  the  relator,  and  upon  which  petition  an  alternative  writ 
of  mandamus  issued,  and  service  was  accepted  by  the  defendant, 
Rives. 

To  which  the  defendant  filed  his  answer,  setting  up,  as  a 
reason  for  refusal  to  certify  to  the  Governor  the  election  of  said 
relator,  that  he  had  executed  the  necessary  bond  and  taken  the 
[*243]  requisite  oath  of  office  (which  is  admitted  by  the  de- 
fendant); that  said  relator  was  not  duly  and  legally  elected  jus- 
tice of  the  peace  for  said  township  of  Paris,  on  the  2nd  day  of 
April,  1861,  as  alleged,  or  at  any  other  time.  And  for  another 
and  further  return  to  the  writ,  the  defendant  states,  that  at  a 
town  meeting,  held  at  the  county  clerk's  office,  in  the  town  of 
Paris,  on  the  2nd  day  of  April,  1861,  in  pursuance  of  a  no- 
tice given  by  the  town  clerk,  to  elect,  among  other  officers,  jus- 
tices of  the  peace  for  said  township  of  Paris,  that  one  Newton 
Harlan,  John  H.  Patton  and  John  F.  Anderson,  were  duly 
elected  to  fill  the  offices  of  justices  of  the  peace  for  said  township, 
and  that  their  election  was  certified  to  him  by  the  town  clerk; 
that  said  Harlan,  Patton  and  Anderson  executed  bond  and  took 
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the  requisite  oath  of  office  and  oath  against  dueling,  and  that 
thereupon  he  had,  as  county  clerk,  certified  their  election  to  the 
Governor  before  he  had  any  notice  of  the  election  of  the  re- 
lator, except  by  rumor,  and  that  the  Governor  had  severally  is- 
sued commissions,  as  justices,  to  said  Harlan,  Patton  and  An- 
derson, as  justices  of  the  peace;  and  that  afterwards,  when  the 
relator  came  to  the  office  of  the  defendant  and  filed  his  bond, 
with  security,  and  offered  to  take  the  oath  of  office  of  justice  of 
the  peace,  he  received  his  bond  and  administered  to  him  the 
requisite  oath,  and  filed  said  bond  in  his  office,  but  refused  to 
certify  the  same  to  the  Governor,  because  said  township  was 
only  entitled  to  three  justices  of  the  peace,  and  because  said 
Harlan,  Patton  and  Anderson  had  been  legally  elected  and 
commissioned  justices  for  said  township,  and  that  defendant 
would  satisfy  himself  by  complying  with  the  request  of  the  re- 
lator. A  further  answer  sets  out  the  same  as  the  last — the  elec- 
tion of  Harlan,  Patton  and  Anderson — with  an  additional  alle- 
gation, that  the  pretended  election  under  which  the  relator 
claimed  his  election  was  illegal,  unauthorized  and  void;  that 
his  election  was  not  certified  to  defendant  by  any  one  having 
authority  in  that  behalf,  and  because  he  had  already  certified  to 
the  election  of  Harlan,  Patton  and  Anderson. 

To  these  returns  the  relator  filed  replications,  in  which  he  re- 
asserts that  he  was  legally  and  duly  elected,  etc.,  as  alleged  in 
his  petition,  and  traverses  the  statement  in  the  return  of  the 
defendant,  that  he  had  no  legal  notice  of  the  relator's  election; 
also  traversing  the  statements,  in  the  return  and  answers  of  the 
defendant,  that  Harlan,  Patton  and  Anderson  were  duly  and 
legally  elected,  and  denying  that  the  pretended  election  held  at 
the  clerk's  office,  was  legal,  or  held  in  conformity  with  the  re- 
quirements of  the  statute. 

On  these  issues  a  trial  was  had,  in  which  the  follow-  [*244] 
ing  evidence  was  introduced  on  the  part  of  the  People: 

St.  Clair  Sutherland,  being  sworn  as  a  witness,  testified: 
that  a  notice  shown  him  was  one  of  the  election  notices  posted 
up  for  the  township  election  in  the  town  of  Paris;  that  he  saw 
three  of  them,  he  thinks,  at  the  most  public  places  in  the  town 
of  Paris;  said  that  he  was  present  on  the  second  day  of  April, 
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when  the  town  meeting  at  the  court-house  was  organized;  that 
previous  to  the  organization  of  the  meeting,  and  between  the 
hours  of  nine  and  ten  o'clock  a.  m.,  he  called  upon  A.  J.  Mag- 
ner,  township  clerk,  found  him  at  the  post  office,  and  requested 
him  to  come  and  organize  the  town  meeting;  he  said  he  was 
engaged  and  could  not  come.  Witness  returned  to  the  court- 
house; thinks  there  were  seventy-five  or  one  hundred  persons 
assembled  there,  most  of  them  voters  of  the  old  township  of 
Paris;  but  some  were  from  what  was  formerly  Sim's  township, 
but  then  included  in  Paris  township,  as  enlarged.  It  was  be- 
tween the  hours  of  nine  and  ten  o'clock  a.  m.  that  the  meeting 
proceeded  to  organize  by  electing  Milton  M.  Dill  temporary 
chairman;  and  John  Bovell  was  chosen  moderator,  and  Theo- 
dore Read,  clerk.  All  were  allowed  to  vote,  and  they  were 
unanimously  elected;  heard  no  opposing  vote.  The  officers 
were  all  legal  voters  and  residents  of  the  township  of  Paris, 
within  the  old  or  former  boundaries  of  the  township.  Procla- 
mation was  then  made  that  the  polls  were  opened,  and  that  they 
were  ready  to  receive  votes.  This  all  took  place  before  any 
poll  was  opened  or  meeting  organized  at  the  county  clerk's 
office.  Some  forty  votes  must  have  been  cast  before  the  meet- 
ing at  the  clerk's  office  was  organized.  "Witness  was  a  voter 
and  resident  of  the  township  of  Paris.  Elections  were  some- 
times held  at  the  court-house  and  sometimes  at  the  clerk's  office. 
The  buildings  are  detached,  and  about  twenty  feet  apart.  Tan- 
ner has  his  law  office  at  the  clerk's  office. 

Andrew  J,  Magner  testified:  that  he  was  township  clerk  of 
the  township  of  Paris.  An  election  notice  was  shown  him; 
said  it  was  one  of  those  which  he  had  put  up  pursuant  to  the 
requirements  of  the  law,  giving  notice  of  the  time  and  place  of 
holding  the  town  meeting  for  the  election  of  township  officers 
for  the  town  of  Paris.  "Witness  put  them  at  the  most  public 
places.  Sutherland  called  on  him,  on  the  morning  of  the 
second  day  of  April,  to  go  to  the  court-house  and  organize  the 
town  meeting.  I  am  postmaster  in  the  town  of  Paris,  and 
was  engaged  in  the  post  office,  and  could  not  go  at  that  time, 
and  told  him  so.  Some  time  afterwards  I  went  to  the  county 
clerk's  office  and  organized  a  meeting.  It  was  between  nine 
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and  ten  o'clock  a.  m.  Had  no  engagement  with  any  one  [  *245  ] 
to  organize  a  meeting  there.  It  is  a  separate  building,  in  the 
court-house  yard,  about  twenty  feet  from  the  court-house.  The 
county  clerk  and  county  judge  occupy  it  for  an  office,  and  Mr. 
Tanner  has  his  law  office  there.  Elections  are  sometimes  held 
at  the  court-house,  and  sometimes  at  the  clerk's  office.  John 
J.  Logan  was  chosen  moderator,  at  the  clerk's  office,  and  A.  Y. 
Trogdon,  clerk.  It  was  before  ten  o'clock  the  meeting  was 
organized.  Don't  know  whether  any  proclamation  was  made 
of  the  opening  of  the  polls  or  not. 

The  notice  identified  was  then  read,  as  follows: 

"  ELECTION   NOTICE. 

"  The  citizens  (legal  voters)  of  Paris  township,  in  the  county 
of  Edgar  and  State  of  Illinois,  are  hereby  notified,  that  the 
annual  town  meeting  of  said  township  will  be  held  at  the  court- 
house, on  Tuesday,  the  second  day  of  April  next,  being  the  first 
Tuesday  in  said  month,  for  the  purposes  following:  To  elect 
one  supervisor,  one  town  clerk,  one  assessor,  one  collector,  one 
overseer  of  the  poor,  three  commissioners  of  highways,  three 
justices  of  the  peace,  three  constables,  and  to  act  upon  any  ad- 
ditional business  which  may  in  pursuance  of  law  come  before 
said  meeting  at  the  proper  time  when  convened;  which  meet- 
ing will  be  called  to  order  at  eight  o'clock  in  the  forenoon,  and 
be  kept  open  until  six  o'clock  p.  m.,  unless  sooner  closed  in  pur- 
suance of  law.  Given  under  my  hand,  at  Paris,  this  11th  day 
of  March,  A.  D.  1861. 

A.  J.  MAGNER,  Town  Clerk." 

James  A.  Eads  testified:  was  a  voter  of  Paris  township;  was 
at  the  court-house  about  the  time  the  town  meeting  was  organ- 
ized there.  I  voted  at  the  court-house.  Think  my  vote  was 
numbered  somewhere  in  forty.  "Went  from  court-house  to  clerk's 
office,  and  the  meeting  there  was  just  being  opened.  Clerk's 
office  is  in  a  separate  building,  detached  from  the  court-house. 
All  were  allowed  to  vote  at  the  court-house.  Persons  voted 
there  who  lived  in  that  part  of  Paris  township  which  was 
formerly  Sim's. 

William  F.  Young  testified:  that  he  was  township  clerk  of 
Paris  township,  or  claimed  to  be  under  the  election  held  on  the 
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second  day  of  April,  1861.  The  minutes  of  said  election  were 
deposited  with  him.  That  the  signatures  to  them  were  those 
of  John  Bovell  and  Theodore  Kead.  The  certificate  was  in  the 
handwriting  of  Thomas  Marks,  an  acting  justice  of  the  peace 
for  Edgar  county.  Stated  that  he  filed  certificate  of  election 
for  George  W.  Eoberts  and  John  J.  Fouts  with  George  W. 
Rives. 

[*246]  The  minutes  of  the  town  meeting  were  then  read  in 
evidence.  They  show  that  the  number  of  electors  who  voted 
were  four  hundred  and  five,  and  that  for  justices  of  the  peace, 
George  W.  Roberts  received  371  votes;  John  J.  Fouts,  388 
votes;  "Winston  Griffin,  372  votes;  Hardin  Myers,  361  votes; 
Newton  Harlan,  35  votes;  John  H.  Patton,  17  votes;  and  John 
Anderson,  17  votes. 

The  bond  was  next  read  in  evidence. 

The  written  oath  taken  by  the  relator,  George  W.  Roberts,  was 
also  read  in  evidence. 

The  defendant  introduced  and  read  the  minutes  of  the  town 
meeting  at  the  county  clerk's  office  on  the  second  day  of  April, 
1861.  The  minutes  show  one  John  J.  Logan  was  chosen  moder- 
ator, and  A.  Y.  Trogdon,  clerk.  That  the  meeting  was  called 
to  order  by  A.  J.  Magner,  and  that  they  proceeded  to  the  elec- 
tion of  township  officers.  That  the  polls  were  closed  at  forty 
minutes  after  four  p.  m.,  and  that  of  the  ballots  cast  for  justices 
of  the  peace,  at  said  meeting,  John  H.  Patton  received  277 
votes;  Newton  Harlan,  280  votes;  John  H.  Anderson,  218 
votes. 

To  the  minutes  is  attached  the  certificate  of  A.  Y.  Trogdon, 
clerk  of  the  meeting. 

The  defendant  also  offered  and  read  in  evidence  a  record  of 
the  board  of  supervisors  of  Edgar  county,  so  enlarging  the 
boundaries  of  Paris  township  as  to  include  all  the  territory 
formerly  included  in  Sim's  township. 

Thomas  C.  W.  Sale  testified :  that  by  his  watch  it  was  just 
half-past  nine  when  the  polls  at  the  clerk's  office  were  opened. 

And  upon  the  foregoing  evidence  the  case  was  submitted  to 
the  court,  who  denied  and  refused  to  grant  a  peremptory  man- 
damus, and  rendered  judgment  against  the  relator  for  costs. 
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To  which  ruling  and  decision  of  the  court  the  counsel  for  the 
People  at  the  time  excepted,  and  prayed  an  appeal,  which  was 
granted. 

The  errors  assigned  are:  the  court  erred  in  refusing  to  grant 
a  peremptory  mandamus ;  and  the  judgment  of  the  court  was 
contrary  to  the  law  and  evidence  of  the  case. 

A.  Green,  for  Appellant. 

E.  S.  Terry,  Jas.  A.  Eads,  and  Thomas  0.  "W.  Sale,  for  Ap- 
pellees. 

Oaton,  0.  J.    The  town  meeting  at  the  court-house  was 

convened  in  pursuance  of  the  notice,  and  in  the  place  speci- 
"  fied  therein,  and  was  organized  strictly  in  pursuance  of  the 
.  provisions  of  the  law,  and  beyond  all  doubt  the  business  [*247  ] 
transacted  at  that  meeting  was  legal  and  binding  upon  the 
town ;  and  the  election  there  held  was  valid.  The  meeting  sub- 
sequently organized  has  not  the  least  semblance  of  legality  about 
it.  It  was  at  a  place  different  from  that  mentioned  in  the  no- 
tice, and  after  the  regular  meeting  was  organized,  and  more 
than  forty  votes  cast.  Indeed,  it  has  the  appearance  of  a  seces- 
sion from  the  regular  town  meeting,  by  a  disappointed  or  dis- 
contented faction;  and  what  took  place  there  cannot  deprive 
the  relator  of  his  right  to  a  commission  for  the  office  to  which 
he  was  elected,  at  a  regular  town  meeting  duly  organized  and 
held. 

It  is  objected,  that  the  defendant  has  already  issued  a  certifi- 
cate for  another,  to  whom  has  been  issued  a  commission  for  the 
same  office.  That  cannot  affect  the  rights  of  the  relator.  As 
well  might  it  be  contended  that  a  certificate  issued  to  one  with- 
out color  of  an  election,  would  prevent  the  clerk  from  issuing  the 
certificate  to  the  relator.  We  do  not  propose  to  turn  the  others 
out  of  office  on  an  application  for  a  mandamus.  They  are  not 
parties  to  this  record,  and  are  not  bound  by  this  adjudication. 
All  that  the  court  can  do,  and  all  it  is  asked  to  do  in  this  pro- 
ceeding, is  to  compel  the  county  clerk  to  issue  to  the  relator  a 
certificate  of  election,  which  the  proof  shows  he  was  entitled 
to.     Our  right  and  our  duty  to  do  this  was  fully  considered  and 
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settled  in  The  People  ex  rel.  v.  Matteson,  17  111.  167.     A  per- 
emptory mandamus  should  have  been  issued. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  award  the  writ  as  prayed  for. 

Judgment  reversed. 


Hannah  Arnett,  and  Nancy  J.  Sanders,  Plaintiffs  in 
Error,  v.  William  B.  Arnett,  Defendant  in  Error. 

ERROR  TO  CLINTON. 

It  is  indispensable  to  the  validity  of  a  nuncupative  will,  that  the  testator 
should  request  those  present  to  bear  witness  that  such  was  his  last  will. 
Or  that  he  should  say  or  do  something  equivalent  to  such  an  expres- 
sion. 

This  was  a  bill  by  William  B.  Arnett,  to  set  aside  an  alleged 
nuncupative  will  of  Nathan  Arnett,  filed  in  the  Circuit  Co  art 
of  Clinton  county. 

[  *24:8  ]     Hannah  Arnett  and  E~ancy  J.  Sanders  answered,  al- 
leging validity  of  will. 

Trial  by  the  court  on  feigned  issue  at  law  informally  sub- 
mitted. 

The  evidence  consisted  solely  of  two  certified  copies  of  the 
record,  and  proof  of  said  alleged  will  in  the  County  Court  of 
Clinton  county,  which  evidence  is  set  out  in  the  opinion  of  the 
Court. 

The  court  found  for  complainant,  and  overruled  motion  for 
new  trial,  to  which  exception  was  taken  at  the  time. 

John  Baker,  for  Plaintiffs  in  Error. 

H.  K.  S.  O'Melveny,  for  Defendant  in  Error. 

Caton,  0.  J.     We  are  now  called  upon,  for  the  first  time, 
to  say  how  far  the  literal  provisions  of  the  statute  must  be  com- 
plied with,  in  the  attestation  and  proof  of  a  nuncupative  will. 
And  we  appreciate  it  as  a  question  of  very  considerable  import- 
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ance,  demanding  our  most  cautious  consideration.  There  is  no 
dispute  about  the  facts,  for  it  is  agreed  by  the  parties  that  the 
record  of  the  probate  of  the  will,  constitutes  the  entire  proof  in 
the  case;  and  the  only  question  is,  whether  the  facts  thus  stated 
constitute  a  valid  nuncupative  will.  This  is  the  record  and  all 
the  proof  there  is  of  the  will,  or  its  attestation;  except  that  it 
was  shown  by  legal  testimony  to  have  been  reduced  to  writing 
within  the  time  required  by  the  statute: 

"  Be  it  known,  that  we,  the  undersigned,  were  present  on  the 
22nd  day  of  April,  1856,  at  the  residence  of  Nathan  Arnett,  now 
deceased,  in  Clinton  county,  Illinois,  then  in  his  last  sickness. 
The  attending  physician,  Dr.  A.  R.  Stickney,  informed  the  said 
Arnett  that  if  he  had  any  disposition  to  make  of  his  worldly 
affairs,  it  would  be  proper  to  do  so. 

"  That  the  said  Arnett  said:  'I  desire  my  personal  property 
to  be  divided  equally  between  my  wife's  sister,  Aunt  Hannah, 
and  the  two  girls  now  living  in  my  family.  I  desire  my  real 
estate  to  be  left  to  Nancy  Jane,  a  girl  I  have  raised  in  my  fam- 
ily, from  the  time  she  was  two  weeks  old.' 

"¥e  declare  that  we  were  present  and  heard  the  above  words 
spoken  by  the  said  Nathan  Arnett  during  his  last  sickness,  and 
that  at  the  time  of  pronouncing  the  same,  we  believe  him  to  be 
of  sound  mind  and  memory;  and  that  the  said  Arnett  departed 
this  life  on  the  23rd  day  of  April,  A.  D.  1856. 

THOS.  E.  DAVIS, 
SHERROD  WILLIAMS." 

The  ninth  section  of  our  statute  of  wills  provides:  "  a  [  *249  ] 
nuncupative  will  shall  be  good  and  available  in  law,  for  the  con- 
veyance of  personal  property  thereby  bequeathed,  if  committed 
to  writing  within  twenty  days  and  proven  before  the  court  of 
probate,  by  two  or  more  credible,  disinterested  witnesses,  who 
were  present  at  the  speaking  and  publishing  tliereof,  who  shall 
declare  on  oath  or  affirmation,  that  they  were  present  and  heard 
the  testator  pronounce  the  said  words,  and  that  they  believed 
him  to  be  of  sound  mind  and  memory;  and  that  he  or  she  did, 
at  the  same  time,  desire  the  persons  present,  or  some  of  them, 
to  bear  witness  that  such  was  his  or  her  will,  or  words  to  that 
effect." 
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While  we  should  not  be  inclined  to  require  an  exact  conform- 
ity to  the  literal  requirement  of  this  statute,  in  the  publication 
of  a  nuncupative  will,  yet  we  are  not  authorized  or  inclined  to 
dispense  with  a  substantial  compliance  with  all  its  provisions. 
It  is  not  to  be  denied,  that  to  allow  oral  testaments  to  be  estab- 
lished in  any  case,  is  opening  a  door  to  frauds  and  impositions, 
which  have  sometimes,  in  spite  of  all  legislative  safeguards,  been 
practiced.  '  Yet,  from  the  extreme  necessity  of  the  case,  they 
have  attained  a  firm  foothold  in  our  jurisprudence,  and  they 
must  be  treated  by  the  courts  with  fairness  and  justice,  with  a 
view  to  give  effect  to  the  designs  of  the  testator,  when  the  will 
is  pronounced  and  attested  in  conformity  to  the  provisions  of 
the  law.     But  that  law  must  be  at  least  substantially  complied 
with,  or  it  is  no  will.     In  this  case  every  requirement  of  the 
law  was  complied  with,  except  the  last  member  of  the  sentence 
quoted.     That  requires  that  the  testator  shall,  at  the  time  of 
pronouncing  the  words  of  the  will,  request  some  of  the  persons 
present  to  bear  witness  that  such  was  his  will,  or  words  to  that 
effect.     It  is  not  enough  that  the  words  of  the  will  alone  should 
be  spoken  in  the  presence  of  those  who  might  bear  witness  to 
it,  but  the  testator  must  also  use  some  words  indicating  his 
desire  or  wish  that  those  present,  or  some  of  them,  should  bear 
witness  that  such  was  his  will.     We  will  not  now  say  that  signs 
and  gestures  might  not  be  so  distinct  and  iutelligible  as  to  suf- 
ficiently indicate  the  desire  of  the  testator,  that  he  wished  those 
present  to  bear  witness  to  the  will,  as  to  amount,  substantially, 
to  words  of  that  import,  but  it  would  have  to  be  a  very  marked 
and   unequivocal  case  to   dispense  with  words  actually  pro- 
nounced, to  the  effect  of  those  mentioned  in  the  statute.     But 
here  we  find  nothing  to  satisfy  this  last  clause  quoted.     No 
word  was  spoken,  no  sign  made,  no  indication  manifested,  that 
the  testator  desired  any  one  present  to  bear  witness  of  his  de- 
[  *250  ]  clared  wishes.     There  is  nothing  to  show  that  he  ever 
expected  or  wished  that  any  one  present  should  remember  what 
he  had  said,  or  should  ever  repeat  those  declarations,  or  should 
ever  go  before  any  tribunal  to  prove  that  such  was  his  will.     If 
we  say  that  such  must  have  been  his  desire,  from  the  nature  of 
things,  that  is  but  conjecture  at  last,  and  the  legislature  has  de- 
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clared  that  such  conjecture  shall  not  be  sufficient.  Understand- 
ing the  operations  of  the  human  mind  as  well  as  any  of  us,  the 
legislature  knew  that  most  probably  any  one  who  should,  when 
m  extremis,  declare  to  those  about  him  the  disposition  he  wished 
made  of  his  property,  would  also  desire  that  those  present  would 
remember  and  bear  witness  to  his  wish,  and  to  contribute  what 
aid  they  might  to  carry  out  such  wish.  Such  an  inference  must 
necessarily  arise  in  almost  every  case  where  a  will  is  declared 
by  a  dying  man  to  those  around  him,  but  the  law-makers 
thought  it  unsafe  to  rely  upon  such  inference,  however  strong, 
and  saw  fit  to  require  a  direct  expression  of  such  wish  by  the 
testator  at  the  time  of  pronouncing  the  words  of  the  will.  And 
yet,  in  the  face  of  this  express  provision  of  the  statute,  we  are 
asked  to  establish  this  will,  upon  mere  inference,  for  there  was 
not  one  word,  sign  or  look,  expressing  the  wish  that  those  pre- 
sent should  bear  witness  to  the  will.  It  may  be  and  probably 
is  true,  that  he  did  not  know  it  was  necessary  to  the  validity  of 
his  will  that  he  should  call  upon  those  present  to  witness  it,  but 
that  cannot  alter  the  law.  The  statute  requires  that  a  written 
will  shall  be  attested  by  two  witnesses,  yet  it  would  shock  every 
lawyer  to  decide  that  one  witness  would  do,  because  the  testator 
supposed  that  was  sufficient.  In  most  cases,  our  convictions 
would  be  as  strong  that  the  will  expresses  the  true  wishes  of 
the  testator  when  witnessed  and  proved  by  one  unimpeachable 
witness,  as  if  witnessed  by  two,  and  yet  it  is  not  his  will,  because 
the  law  so  declares.  So  here.  The  law  required  an  additional 
formality  to  make  this  a  nuncupative  will,  without  which  it 
should  not  have  been  admitted  to  probate,  and  for  the  want  of 
which,  it  was  the  duty  of  the  Circuit  Court  to  set  it  aside  and 
declare  it  void. 

Judgment  affirmed. 
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[*251]  Eeuben  M.  Welder,  and  Susan  Weider,  Plain- 
tiffs in  Error,  v.  Benj.  Clark,  Defendant  in  Error. 

error  to  Mcdonough. 

Where  a  fact  is  alleged  in  a  bill  and  admitted  by  the  answer,  the  admission 
is  conclusive ;  and  evidence  tending  to  dispute  it,  should  not  be  consid- 
ered. . 

Moore  owned  a  tract  of  land  which  he  had  mortgaged  to  Clark  for  $1,400. 
Weider  wished  to  buy  this  tract  from  Moore  for  $2,000,  and  another  tract 
from  Clark  for  $1,600.  It  was  arranged  that  Moore  should  convey  his 
tract  to  Clark  for  the  $3,000,  less  the  mortgage,  and  that  Clark  should  then 
convey  both  tracts  to  Weider  for  $4,600  — Weider  to  pay  $1,000  down, 
and  give  a  mortgage  for  the  balance.  Held,  that  this  was  a  sale  of  the 
whole  premises  from  Clark  to  Weider,  and  that  the  mortgage  being  given 
for  a  part  of  the  purchase  money,  Weider  could  not  claim  a  homestead  in 
the  Moore  tract  to  defeat  a  foreclosure. 

This  was  a  bill  to  foreclose  a  mortgage,  filed  in  the  Circuit 
Court  of  Hancock  county,  by  Benjamin  Clark  against  the  plain- 
tiffs in  error.  A  change  of  venue  was  taken  to  McDonough 
county.  The  defendants  filed  a  cross-bill  setting  up  a  home- 
stead exemption. 

The  opinion  of  the  Court  gives  a  statement  of  all  the  points 
considered  by  the  court. 

Geo.  Edmunds,  and  Scofield,  Ferris  &  Manier,  for  Plain- 
tiffs in  Error. 

Mack  &  Draper,  for  Defendant  in  Error. 

Wai/ker,  J.  The  defendant,  in  his  cross-bill,  alleged  that  he 
was  a  householder,  the  head  of  a  family,  and  resided  on  the 
premises  in  controversy,  at  the  time  when  the  notes  and  mort- 
gage were  executed.  This  was  admitted  by  complainant's  an- 
swer, and  such  portion  of  the  evidence  as  shows,  that  he  was 
not  occupying  the  premises  at  that  time  cannot  be  considered,  in 
opposition  to  that  admission,  so  long  as  it  remains.  In  de- 
termining the  case,  the  admission  must  be  regarded  as  true. 
But  the  question  is,  whether  the  notes  and  mortgage  were  given 
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for  the  purchase  money  of  these  premises,  and  if  so,  the  pro- 
visions of  the  homestead  exemption  law  cannot  be  invoked  to 
defeat  the  sale  of  the  premises,  for  their  satisfaction. 

It  appears  from  the  record,  that  plaintiff  in  error  had  pre- 
viously contracted  with  one  Samuel  Moore,  for  the  tract  in  sec- 
tion seventeen,  together  with  a  small  piece  of  timbered  land,  at 
the  price  of  three  thousand  dollars.  That  defendant  in  error  held 
on  it  a  mortgage  to  secure  $1,400,  which  Moore  owed  [  *252  ] 
to  him.  That  plaintiff  in  error  was  unwilling  to  pay  the  mon- 
ey and  receive  a  deed  from  Moore,  until  that  mortgage  was  re- 
leased. And  that  defendant  in  error  was  unwilling  to  execute 
a  release,  until  the  money  should  be  paid.  It  further  appears 
that  plaintiff  in  error  wished  to  purchase  of  defendant  in  error 
the  tract  in  section  eighteen.  And  to  accommodate  all  parties, 
it  was  agreed,  that  Moore  should  convey  the  quarter  in  section 
seventeen  and  the  timber  tract,  to  defendant  in  error,  who 
should  convey  all  three  pieces  to  plaintiff  in  error  for  the  sum 
of  forty-six  hundred  dollars,  pay  Moore  for  his  land,  and  look 
to  plaintiff  in  error  to  have  it  refunded.  The  conveyances  were 
thus  made,  defendant  in  error  satisfied  his  mortgage  against 
Moore,  paid  him  the  balance,  and  received  from  plaintiffs  in 
error,  one  thousand  dollars  and  his  notes  and  mortgage  to  se- 
cure the  balance  of  the  forty-six  hundred  dollars. 

That  plaintiff  in  error  agreed  to  pay  defendant  in  error  that 
sum  of  money  for  these  lands,  there  can  be  no  question.  And 
it  is  equally  indisputable,  that  these  notes  and  mortgage  were 
given  to  secure  the  balance.  Defendant  in  error  paid  Moore 
for  the  land,  and  plaintiff  in  error  does  not  pretend,  that  he 
directly  paid  Moore  anything  on  the  land,  but  he  insists,  that 
he  paid  Moore  through  defendant  in  error  the  purchase  money 
for  that  portion  which  he  purchased  of  him ;  or  that  he  bor- 
rowed the  money  of  defendant  in  error  to  pay  Moore  for  it. 
We  are  unable  to  comprehend  how  that  can  be,  when  Moore 
conveyed  to  defendant  in  error,  who  paid  him,  and  when  plain- 
tiff in  error  received  a  deed  from  him  and  became  liable  to  pay 
him  and  not  Moore.  Defendant  in  error  paid  Moore  the  pur- 
chase money,  and  there  is  no  evidence  in  the  record,  that  he 
loaned  plaintiff  in  error   any  portion   of  the  amount  paid  to 
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Moore,  or  that  it  was  called  or  treated  as  a  loan  except  in  the 
notes,  to  justify  the  reservation  of  eight  per  cent,  interest. 

The  whole  transaction,  when  stripped  of  mere  forms,  is  clear- 
ly a  sale  of  the  land  by  defendant  in  error,  and  a  purchase  by 
plaintiff  in  error.  The  latter  at  the  time  paid  the  former  one 
thousand  dollars  on  the  purchase.  When  Moore  received  his 
purchase  money,  it  was  paid  to  him  by  defendant  in  error.  In 
no  light  in  which  the  facts  can  be  viewed,  do  we  perceive  that 
there  is  any  evidence  of  a  loan.  We  are  therefore  clearly  of 
the  opinion,  that  the  notes  and  mortgage  were  executed  to  se- 
cure the  purchase  money  of  these  several  tracts  of  land,  and 
that  they  are  not  subject  to  the  defense  of  the  statute  exempt- 
ing homesteads  from  sale. 

[*253]  It  is,  however,  further  urged,  that  the  evidence  shows 
that  the  decree  is  too  large.  It  appears  that  plaintiff  in  error 
paid  in  a  draft  of  $700  and  through  Sweeney  about  $300,  on  the 
fifteenth  of  April,  1855.  This  made  the  amount  of  the  first 
note  which  fell  due  at  or  near  that  date,  and  this  was  no  doubt 
designed  to,  and  did  satisfy  and  discharge  that  note.  He  again 
paid  in  December,  1858,  the  further  sum  of  $321.22  through 
Foutch.  This  sum  does  not  seem  to  have  been  paid  on  other 
indebtedness,  and  unexplained  must  be  held  to  have  been  on 
the  last  note,  to  foreclose  which  this  bill  was  exhibited.  This 
last  payment  should  therefore  have  been  deducted.  But  the 
decree  was  rendered  for  the  amount  of  the  note  with  six  per 
cent,  interest,  without  that  credit,  which  was  error.  The  decree 
must  therefore  be  reversed,  and  the  cause  remanded. 

Decree  reversed. 


James  A.  Chadsey,  Appellant,  v.  James  G.  McCree- 
ry, Appellee. 

APPEAL  FROM  SCHUYLER. 

A  note  payable  to  James  G.  McCreery,  treasurer  of  the  R.  I.  &  A.  R.  R.  Co., 
is  not  a  note  to  the  company,  but  to  the  individual  named.    The  addition  to 
his  name  is  merely  descriptio  personce. 
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Where  the  name  of  a  corporation  consists  of  several  words,  the  transposition, 
omission  or  alteration  of  some  of  them,  may  not  be  regarded  as  important, 
if  it  is  evident  what  corporation  is  intended. 

At  the  October  term  of  the  Schuyler  Circuit  Court,  appellant 
commenced  an  action  of  assumpsit  against  appellee,  on  a  prom- 
issory note  payable  to  James  Gr.  McCreery,  treasurer  of  the 
Rock  Island  and  Alton  Railroad  Company,  the  declaration  con- 
taining special  and  common  counts. 

Defendant  filed  four  pleas;  the  first  as  follows:  "And  the 
said  defendant  comes  and  defends  the  wrong,  etc.,  and  says, 
plaintiff  actio  non,  because  he  says  that  the  several  causes  of 
action  in  the  said  plaintiff's  declaration  contained,  are  one  and 
the  same  cause  of  action,  to  wit,  the  cause  of  action  specified 
in  the  said  plaintiff's  first  count;  and  the  said  defendant  avers, 
that  at  the  time  of  signing  the  said  note  the  said  plaintiff  falsely 
and  fraudulently  represented  to  the  said  defendant  that  he  was 
treasurer  of  the  Rock  Island  and  Alton  Railroad  Company; 
that  as  such  treasurer  he  was  empowered  to  collect  subscriptions 
to  stock  of  said  road;  that  the  defendant  was  a  subscriber  for 
ten  shares  of  stock  of  said  road;  that  if  this  defendant  [*254] 
would  execute  said  note  as  a  payment  therefor,  he  (the  said 
plaintiff)  would  cause  certificates  of  said  stock  to  be  issued  and 
given  to  this  defendant.  And  the  said  defendant  avers,  that  he 
had  subscribed  for  ten  shares  of  stock  in  the  Alton  and  Rock 
Island  Railroad  Company,  and  believing  the  execution  of  said 
note  to  be  a  payment  for  said  stock,  and  that  he  would  be  entitled 
to  certificates  for  shares  of  said  stock,  executed  and  delivered  said 
note  to  said  plaintiff,  which  was  the  whole  and  only  considera- 
tion for  said  note;  whereas,  in  truth  and  in  fact,  there  was  and 
is  no  such  company  as  the  Rock  Island  and  Alton  Railroad 
Company,  and  the  said  plaintiff  was  not  and  never  has  been 
treasurer  of  such  company,  and  the  said  plaintiff  never  was  the 
owner  or  had  the  power  to  cause  certificates  of  the  stock  of  the 
Rock  Island  and  Alton  Railroad  Company  to  be  issued  or  given 
to  this  defendant — by  means  whereof,  the  consideration  of  said 
note  has  wholly  failed.  And  this  the  defendant  is  ready  to 
verify." 

Second  plea,  "  Failure  of  consideration." 
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Third  plea,  "  Note  executed  without  good  consideration." 

Fourth  plea,  "  General  issue." 

The  defendant  filed  his  joint  and  several  demurrer  to  the 
first,  second  and  third  pleas,  which  was  overruled  to  the  third 
and  sustained  to  the  first  and  second.  Issues  on  third  and 
fourth  pleas.  Trial,  and  verdict  for  plaintiff  below  for  amount 
of  note  and  interest.  Motion  for  new  trial  overruled  and  judg- 
ment for  plaintiff. 

Errors  assigned:  the  court  erred  in  sustaining  demurrer  to  first 
plea;  in  rendering  judgment  for  plaintiff;  and  in  overruling 
motion  for  new  trial. 

J.  S.  Bailey,  for  Appellant, 

M.  Hay,  for  Appellee. 

Bkeese,  J".  This  suit  was  not  brought  by  a  corporation,  and 
consequently,  no  question  of  misnomer  of  a  corporation  can 
arise.  The  note  is  made  payable  to  the  appellee,  who  is  de- 
scribed to  be  the  treasurer  of  the  Hock  Island  and  Alton  Rail- 
road Company.  It  is  mere  description  of  the  person,  and  if  erro- 
neous, cannot  vitiate.  The  fact  appears  to  be,  that  the  true 
name  of  the  railroad  company  is  Alton  and  Rock  Island.  The 
transposition  can  be  of  no  manner  of  consequence  in  this  suit. 
There  can  be  no  doubt  what  road  was  meant  of  which  the  ap- 
pellee was  the  treasurer.  In  1  Kyd.  237,  it  is  said,  as  the  name 
of  a  corporation  frequently  consists  of  several  words,  the 
[*255]  transposition,  interpolation,  omission  or  alteration  of 
some  of  them  may  make  no  essential  difference  of  their  sense. 

It  is  held,  in  a  devise  to  a  corporation,  if  the  words,  though 
the  name  be  entirely  mistaken,  show  that  the  testator  could  only 
mean  a  particular  corporation,  it  is  sufficient,  as  for  instance,  a 
devise  to  the  inhabitants  of  the  South  Parish  may  be  enjoyed 
by  the  inhabitants  of  the  First  Parish,  "  The  First  Parish " 
being  the  legal  name.     3  Pickering,  237. 

There  is  no  evidence  preserved  in  the  record  except  the  note, 

so  we  cannot  know,  but  that  it  was  abundantly  proved  what 

corporation  was  understood  and  meant,  by  the  description  in  the 

note.     That  the  Alton  and  Rock  Island  Railroad  Company  are 
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liable  to  issue  stock  on  the  payment  of  this  note,  there  can  be 
no  doubt.     The  judgment  is  affirmed. 

Judgment  affirmed. 


P.  B.  Price,  Appellant,  v.  M.  McConnell,  Appellee. 

APPEAL  FROM  MORGAN. 

A  deed  conveyed  to  M  certain  premises,  extending  to  the  west  line  of  the  west 
wall  of  a  brick  building  upon  the  premises;  so  that  it  included  the  whole 
of  the  west  wall;  with  the  reservation  that  the  owners  of  the  ground  on 
both  sides  should  have  the  mutual  use  of  the  present  partition  wall.  At  that 
time  there  was  a  small  one-story  brick  building  on  the  lot  adjoining  on  the 
west.  Subsequently,  M's  grantors  conveyed  this  other  lot  to  P,  who  tore 
down  this  small  building,  and  erected  one  much  higher,  and  extending  fur- 
ther along  onM's  wall.  Held,  that  the  reservation  in  the  deed  to  M,  extended 
only  to  such  portions  of  the  west  wall  as  were  then  used  as  a  partition  be- 
tween the  buildings,  and  that  P  had  no  right  to  the  mutual  use  of  any  other, 
or  greater  part  of  this  west  wall. 

This  was  an  action  on  the  case,  brought  by  McConnell  in  the 
Circuit  Court  of  Morgan  county,  based  upon  the  following 
facts : 

In  1850,  the  heirs  of  Gov.  Duncan,  deceased,  were  the  owners 
of  a  lot  in  Jacksonville,  upon  part  of  which  was  built  a  large 
brick  building,  called  the  Morgan  House,  afterwards  and  now 
called  the  Mansion  House,  which  building  was  and  is  three  stories 
high,  fronting  south  on  the  public  square  of  said  town,  and  run- 
ning back  north. 

Adjoining  this  building  on  the  west,  also  belonging  to  said 
heirs,  was  a  small  brick  building,  about  one- third  as  high,  and 
running  about  two-thirds  of  the  depth  of  the  same,  built  up 
against  the  west  wall  of  said  Mansion  House,  and  occupying 
about  one- third  of  said  wall  as  a  partition  wall  of  said  small 
house;  but  no  joist  of  said  building  was  inserted,  or  weight 
placed  upon  the  wall  of  the  Mansion  House. 

On  the  1st  of  June,  1850,  the  heirs  of  Duncan,  by  the  [*256] 
master  in  chancery  of  said  county,  sold  the  Mansion  House  and 
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the  land  whereon  it  stood,  to  McConnell.  The  deed  of  the 
master  in  chancery  to  McConnell,  which  is  set  ont  in  this  record, 
shows  that  his  purchase  extended  to  the  west  line  of  the  west 
wall  of  said  honse,  including  all  the  land  and  all  the  wall,  and 
excluding  this  small  house  situated  on  the  adjoining  lands  of 
said  heirs.  The  deed  is  an  absolute  conveyance  in  fee,  of  all  the 
premises  and  appurtenances,  but  contains  the  following  reserva- 
tion, while  describing  the  west  line  of  the  property,  to  wit:  the 
owner  of  ground  on  both  sides  to  have  mutual  use  of  the  pre- 
sent partition  wall. 

In  1851,  McConnell  leased  this  property  to  a  tenant  for  ten 
years,  who  went  into  possession  and  occupied  the  same,  until  the 
committing  of  the  grievances  herein  complained  of,  and  until 
the  commencement  of  this  suit. 

In  1858,  the  heirs  of  Duncan  sold  the  adjoining  land  where- 
on the  small  house  stood,  to  Price,  the  present  party,  and  he 
went  immediately  into  possession.  In  this  deed  was  the  follow- 
ing clause:  "  To  have  and  to  hold,  etc.,  together  with  the  use  in 
common  with  the  owners  of  the  ground,  occupied  by  the  owners 
of  the  Mansion  building,  of  the  partition  wall  between  the 
Mansion  House  and  the  premises  hereby  conveyed."  Price  then 
tore  down  this  small  house,  and  built  upon  the  same  ground  a 
new  house,  high  or  and  larger  than  the  old  house,  which  new 
house  he  extended  above  and  further  back  than  the  Mansion 
House,  and  put  three  tiers  of  joist  thereof  in  and  through  the 
wall  of  the  Mansion  House,  and  building  but  three  walls  to  his 
house,  and  using  the  Mansion  House  wall  as  the  fourth  wall, 
and  when  he  had  built  to  the  top  of  said  wall,  he  built  upon  it, 
to  make  it  higher  to  suit  his  house,  and  placed  one-half  of  the 
weight  of  his  house  upon  the  wall  of  McConnell's  house.  North 
of  the  Mansion  House,  Price  tore  away  a  part  of  the  side  wall 
of  a  house  McConnell  had  there  on  his  own  land,  and  extended 
his  new  house  north,  and  on  a  line  of  the  Mansion  House,  and 
upon  McConnell's  land. 

This  suit  was  brought  by  McConnell  for  the  damage  done  by 

Price  to  the  reversionary  interest  of  said  McConnell  in  this 

property,  the  same  being  in  possession  of  his  tenant.     The  case 

was  tried  before  a  jury,  and  a  verdict  and  judgment  rendered 
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for  five  hundred  dollars  and  costs,  to  reverse  which,  Price  has 
brought  the  suit  to  this  court  by  appeal. 

D.  A.  Smith,  for  Appellant. 

M.  McConnell,  pro  se. 

Walker,  J.  This  was  an  action  on  the  case  instituted  [  *257  ] 
in  the  Morgan  Circuit  Court,  for  an  alleged  consequential  injury 
to  the  building  of  defendant  in  error.  It  appears  from  the  evi- 
dence in  the  record,  that  in  June,  1850,  he  purchased  the  build- 
ing in  question,  at  a  master's  sale,  of  property  belonging  to  the 
estate  of  the  late  Governor  Duncan.  The  deed  of  conveyance 
contains  this  description  and  reservation:  " Beginning  at  the 
south-east  corner  of  lot  number  sixty-one,  in  the  original  plat 
of  Jacksonville;  thence  running  west  forty-five  feet  three  inches, 
more  or  less,  measuring  on  the  ground,  to  the  west  line  of  the 
main  building  of  the  "  Morgan  House,"  the  owners  on  ooth 
sides  to  have  mutual  use  of  the  present  partition  wall;  from 
thence  north  one  hundred  feet;  thence  west  sixteen  feet  nine 
inches ;  thence  north  eighty  feet  more  or  less  to  the  alley ;  thence 
east  seventy-two  feet  more  or  less  to  the  north-east  corner  of 
said  lot  sixty- one;  and  thence  south  one  hundred  and  eighty 
feet,  more  or  less,  to  the  place  of  beginning."  The  evidence  also 
shows,  that  at  the  time  this  deed  was  executed,  there  was  at  the 
south  end  of  the  "  Morgan  House,"  and  on  the  west  side,  a  one- 
story  brick  building  extending  north,  and  adjoining  to  the 
"  Morgan  House"  a  portion  of  the  distance  of  the  length  of  that 
building.  It  also  appears,  that  the  joists  of  this  one-story  brick 
building  were  inserted  into  the  west  wall  of  the  Morgan  House 
at  the  time  of  the  conveyance.  Also,  that  the  Morgan  House 
was  a  three-story  brick  building,  with  a  thirteen-inch  wall,  in 
the  lower  story,  and  a  nine-inch  wall  in  the  two  upper  stories. 

Plaintiff  in  error  having,  in  1858,  purchased  the  adjoining 
ground,  on  the  west  of  the  Morgan,  now  the  Mansion  House, 
including  the  one-story  building,  "  together  with  the  use  in 
common  with  the  owners  of  the  ground  occupied  by  the  own- 
ers of  the  Mansion  House,  formerly  called  the  Morgan  House 
building,   of  the   partition  wall    between  the   Mansion  House 
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and  the  premises  hereby  conveyed,"  proceeded  to  remove  the 
old  building  from  his  lot,  and  to  erect  a  new  three-story  brick 
building  in  its  place.  In  doing  so,  he  used  the  west  wall  of  the 
Mansion  House,  as  the  east  wall  of  his.  And  to  accommodate 
his  building,  he  pierced  the  west  wall  of  the  Mansion  House 
and  inserted  the  ends  of  three  tiers  of  joists,  which  defendant 
in  error  claims,  was  without  authority,  and  was  injurious  to 
his  property.  That  plaintiff  in  error  also  attached  a  shed 
building,  and  in  doing  so,  caused  the  earth  to  be  removed 
to  the  depth  of  the  foundation  of  a  shed  building,  annexed 
to  the  Mansion  House,  and  caused  the  foundation  to  be  re- 
moved and  replaced  by  another.  He  also  removed  the  weather- 
boarding  from  the  west  side  of  this  shed  building,  and  built 
[*258]  the  space  between  the  plaster  and  weather-boarding, 
with  brick  as  high  as  the  eaves,  which  he  sawed  off  and  con- 
tinued his  own  shed  building  above  that  of  defendant  in  error. 
In  doing  so,  he  constructed  a  valley  or  gutter  where  the  eaves 
had  been  removed,  but  it  was  insufficient  to  prevent  leakage 
and  dampness,  and  caused  a  door  in  that  building  to  sag.  He 
also  placed  some  additional  bricks  on  the  parapet  wall  of  the 
Mansion  House  to  increase  its  height. 

Plaintiff  in  error,  by  his  conveyance  from  Duncan's  heirs,  ac- 
quired all  the  right  to  use  the  west  wall  of  the  Mansion  House 
as  a  partition  wall,  which  was  reserved  in  the  master's  convey- 
ance to  defendant  in  error.  Whether  it  extended  to  the  whole, 
as  he  contends,  or  it  was  limited  alone  to  the  wall  separating  the 
Mansion  House  from  the  one-story  brick  building  on  the  west, 
as  defendant  in  error  insists,  he  succeeded  to  the  right  reserved 
to  Duncan's  heirs.  And  he  had  the  unquestioned  right  to  use 
whatever  portion  of  the  wall  which  was  then  reserved  as  a  party 
wall,  for  that  purpose,  so  that  he  occasioned  no  damage  to  the 
owner  of  the  Mansion  House.  The  use  of  such  a  wall  is  mutual, 
but  it  must  be  reasonable,  and  such  that  neither  of  the  parties 
inflicts  substantial  injury  upon  the  other.  Nor  has  either  the 
right  to  remove  or  destroy  the  wall,  nor  to  appropriate  it  exclu- 
sively to  his  own  use. 

But  the  main  question  in  this  controversy  grows  out  of  the 

construction  to  be  placed  upon   the  reservation  contained  in 
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the  deed  from  the  master  to  defendant  in  error.  If  it  can  be 
ascertained,  the  intention  of  the  parties  to  that  deed  must 
govern,  in  giving  effect  to  the  grant,  as  well  as  the  reserva- 
tion. It  is  also  a  rule  of  construction,  that  in  cases  of  doubt, 
or  when  the  language  employed  will  reasonably  bear  either 
of  two  constructions,  the  instrument  must  be  construed  most 
strongly  against  the  grantor.  In  this  case  the  difficulty  arises 
from  the  fact  that,  at  the  time  the  master  made  the  convey- 
ance, there  was  a  portion  only  of  the  west  wall  of  the  Man- 
sion House  actually  used  as  a  party  wall  between  the  build- 
ings, whilst  the  remainder  only  separated  the  estates.  Had 
the  lot  west  of  the  Mansion  House  been  wholly  vacant,  then 
there  could  have  been  no  doubt  as  to  the  intention  of  the 
parties.  But  as  it  was  then  situated,  did  the  parties  only 
intend  to  reserve  the  right  to  continue  the  use  of  that  portion 
of  the  wall  then  enjoyed  as  a  partition  between  the  buildings, 
or  the  entire  wall  separating  the  estates,  as  the  partition  wall? 
The  master's  deed  conveyed  the  entire  west  wall  to  defendant 
in  error,  but  reserved  this  privilege  out  of  the  grant.  The 
call  of  the  deed  is  for  the  west  line  of  the  west  wall  of  the 
building,  and  it  will  be  observed  that  the  reservation  is  [*259] 
not  of  that  wall,  or  of  the  west  wall  of  the  building,  but  it  is  of 
"the  present  partition  wall."  This  language  seems  to  exclude 
the  presumption  that  it  was  designed  to  reserve  the  whole  of 
the  west  wall  of  the  building  as  the  partition  wall. 

If  that  had  been  the  intention,  it  seems  manifest  that,  as 
that  wall  had  been  already  named  as  the  boundary,  some  spe- 
cific reference  would  have  been  made  to  it  as  the  partition 
wall,  but  the  language  employed  seems  to  refer  to  something 
different.  If  this  was  not  the  manifest  intention  of  the  parties, 
there  is  at  least  serious  doubts  as  to  what  it  really  was.  Here 
was  a  wall  dividing  the  two  estates,  and  a  portion  of  that 
wall  also  formed  and  was  then  used  as  a  partition  wall  of  the 
two  buildings  situated  on  each  side  of  the  line.  The  reser- 
vation seems,  from  the  language  employed,  more  naturally  to 
attach  to  the  wall  actually  in  use,  than  to  the  entire  west 
wall  of  the  building,  but  if  it  seemed  to  apply  equally  to  one 
or   the    other,  still    if    the    deed    must    be    construed    most 
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strongly  against  the  grantor,  the  reservation  must  be  lim- 
ited to  that  portion  of  the  wall  separating  the  two  buildings 
then  in  existence.  The  court,  therefore,  by  the  instructions 
given  for  defendant  in  error,  in  adopting  this  construction,  com- 
mitted no  error. 

The  plaintiff  in  error,  then,  had  no  right  to  use  any  portion 
of  the  wall  except  that  which  was  already  appropriated  to  that 
purpose.  He  had  no  right  to  insert  the  ends  of  the  joist  of  his 
building  into  any  other  portion  of  the  wall  of  the  Mansion 
House.  He,  by  doing  so,  committed  an  injury  to  the  rever- 
sionary interest  of  defendant  in  error,  for  which  he  had  a  right 
to  recover  damages.  The  evidence  seems  to  establish  the 
fact  that  he,  in  doing  so,  caused  unnecessary  injury  to  the  wall. 
Whether  the  use  of  the  entire  wall  as  a  partition  was  more 
convenient  and  less  expensive  to  plaintiff  in  error,  has  nothing 
to  do  with  the  question.  It  is  what  were  his  legal  rights — not 
what  was  convenient  or  profitable  to  him.  The  defendant  in 
error  had  the  undoubted  right  to  use  and  enjoy  his  property  in 
such  a  manner  as  he  chose,  independent  of  the  opinion  of 
others  as  to  whether  it  is  the  most  eligible  that  could  be  adopted, 
provided  only  that  he  inflicts  no  injury  upon  others. 

In  this  case,  no  error  is  perceived  in  giving  these  instructions, 
and  the  evidence  warrants  the  finding  of  the  jury.  The  judg- 
ment of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


[*260]   Edward  M.  M.  Clarke,  Appellant,  v.  Julia 
Ann  Quackenbos  et  al.,  Appellees. 

appeal  from  morgan. 

Parties  who  claim  that  another  is  a  trustee  for  their  benefit,  must  clearly  prove 
the  fact.  Especially  so,  if  the  trust  is  assumed  to  be  in  favor  of  those  who 
have  grossly  ill-treated  the  person  supposed  to  have  created  it. 

This  is  a  bill  filed  December  22,  1859,  requiring  defendant 
to  account  to  complainants,  as    heirs  of  Eleanor  Clarke,  de- 
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ceased,  for  moneys  received  from  said  Eleanor;  and  also  to 
account  to  them  as  their  agent,  for  moneys  received  from  the 
sale  of  lands  of  William  A.  Clarke,  deceased. 

The  bill  alleges,  that  Mrs.  Eleanor  Clarke,  widow  of  James 
B.  Clarke,  died  intestate  and  unindebted,  in  December,  1856, 
at  the  residence  of  E.  M.  M.  Clarke,  the  defendant,  in  Jack- 
sonville, Illinois,  leaving  the  complainants  and  defendant, 
heirs  and  distributees  of  her  estate.  That  many  years  since, 
as  heir  of  an  uncle,  she  became  possessed  of  from  $15,000  to 
$20,000,  which  was  placed  at  interest  for  her  by  C.  D.  and  Gr. 
A.  Sackett,  of  New  York,  both  of  whom  died  in  March,  1858. 
That  she  received  the  income  thereof  for  her  support,  and 
boarded  and  stayed  with  her  children  from  time  to  time  as  she 
was  inclined.  That  the  defendant  induced  her  to  reside  with 
him  at  Jacksonville,  under  the  pretext  of  obtaining  ten  or 
twelve  per  cent,  interest  on  her  money,  and  to  withdraw  all 
her  moneys  from  New  York,  he  pretending  that  he  would  thus 
invest  them  in  Illinois,  and  also  in  the  purchase  of  a  residence 
for  her.  That  she  accordingly  came  to  Jacksonville  in  the 
spring  of  1856,  and  resided  with  him  till  her  death  in  Decem- 
ber, 1856,  being  then  about  eighty -five  years  old.  That  within 
about  eight  months  after  her  removal,  her  funds  were  almost 
entirely  withdrawn  from  the  Messrs.  Sackett  in  New  York, 
and  were  placed  in  defendant's  hands  to  and  for  her  use,  and 
to  the  aforesaid  intent,  uses  and  purposes.  That  upon  her 
death,  "  defendant  carried  her  body  to  the  city  of  New  York. 
Her  funeral  took  place  at  once  at  Trinity  Church,  and  after 
the  funeral  the  said  defendant  promised  to  see  such  of  the 
heirs  as  were  in  the  city  the  next  day,  and  give  an  account  of 
the  property  and  effects  of  his  mother.  He  stated  he  was 
stopping  at  the  Astor  House,  refused  the  hospitalities  offered 
him  by  his  several  brothers  and  sisters  who  were  in  the  city, 
and  stated  that  he  would  meet  them  at  the  office  of  the  Messrs. 
Sackett  the  next  morning.  He,  failing  to  do  so,  some  of  the 
heirs  called  at  his  hotel,  and  lo!  he  had  started  that  [*261] 
same  morning  at  an  early  hour  for  Jacksonville,  without  leaving 
a  message  to  or  for  the  heirs,  or  any  of  them.  Different  ones 
of  the  heirs  have  written  to  him  from  time  to  time  and  fre- 
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quently,  inquiring  as  to  his  mother's  estate,  bnt  he  has  not  seen 
fit  or  found  it  convenient  to  answer  any  of  their  letters,  and 
gives  out  and  pretends  at  Jacksonville  and  elsewhere,  that  his 
mother  left  no  property  or  estate  of  any  kind  or  nature." 

Bill  charges,  that  defendant,  about  19th  of  February,  1856,  pur- 
chased certain  real  estate  in  Jacksonville,  described  in  the  deed, 
of  which  a  copy  is  filed.  That  the  same  was  purchased  and 
paid  for  with  the  funds  of  said  Eleanor  Clarke,  and  the  deed 
"  ought  in  good  faith  to  have  been  made  to  her,  but  was  fraudu- 
lently and  at  his  instance  made  to  him,  and  he  in  equity  and 
good  conscience  is  a  trustee,  holding  the  legal  title  to  the  same 
in  trust  and  to  the  use  of"  her  heirs  at  law. 

Bill  states,  that  to  show  the  unprecedented  frauds  defendant 
is  practicing  upon  complainants,  they  file  a  paper,  giving  a  true 
statement  of  facts,  and  showing  the  relations  of  defendant  to 
complainants,  on  the  principles  of  trust  and  fair  accounting, 
and  call  upon  him  to  state  on  oath  all  that  he  knows  of  the  alle- 
gations in  their  bill  and  the  facts  stated  in  said  exhibit,  begin- 
ning at  date  May  26,  1854;  to  state  the  amount  of  money  he 
received  from  time  to  time  of  the  Messrs.  Sackett  or  of  his 
mother,  and  whether  the  letters,  papers,  orders,  etc.,  purporting 
to  be  signed  by  her  are  genuine,  and  the  receipts,  letters  and 
vouchers  purporting  to  be  signed  by  him  were  so  signed,  and 
the  letters  purporting  to  be  written  to  him  were  received,  and  the 
checks  referred  to,  drawn  and  indorsed  as  stated,  and  whether 
a  certificate  of  the  Messrs.  Sackett,  copied  in  said  exhibit,  was 
in  defendant's  handwriting,  and  the  papers,  orders,  letters,  and 
accounts  of  the  Messrs.  Sackett  are  true  and  authentic,  and 
the  disposition  he  has  made  of  the  bonds  and  mortgages  re- 
ferred to,  and  what  he  received  thereon,  and  when  and  from 
whom,  and  whether  any  of  them  are  unpaid  in  whole  or  in 
part. 

Bill  charges,  that  defendant  has  received  in  cash,  bonds  and 
mortgages,  more  than  $15,000,  under  the  pretext  of  investing 
it  for  the  use  of  his  mother,  and  calls  upon  him  to  state  what  he 
has  done  with  it,  whether  he  now  has  it,  or  any  part  of  it,  and 
what  loans  or  investments  in  property  of  any  kind  he  has  made 
of  the  same. 
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Bill  charges,  that  there  must  have  been  a  correspondence  in 
writing  touching  the  management  and  disposition  of  his  mother's 
affairs,  and  that  it  came  into  his  possession  upon  her  death,  and 
calls  on  him  to  produce  the  same,  or  disclose  on  oath  [  *262  ] 
what  has  become  of  it. 

Bill  charges,  that  defendant's  mother  "  executed  her  last  will 
and  testament  on  the  30th  of  March,  1855,  which  seems  not  to 
have  come  to  light,  if  in  existence  at  the  time  of  her  death. 
Said  defendant,  at  and  immediately  after  the  time  of  her  death, 
came  to  the  possession  of  her  letters,  papers  and  vouchers  of 
every  nature  and  kind,  and  he  is  called  upon  to  disclose  on  oath 
everything  he  knows  of  said  last  will  and  testament,  and  to  ex- 
hibit it  as  a  part  of  his  answer  if  in  existence,  and  if  not,  to  tell 
•what  has  become  of  it. 

Bill  states,  that  defendant  has  been  in  the  use  of  the  real  es- 
tate described  since  its  conveyance  to  him,  and  that  the  rents 
have  annually  been  worth  $600 — for  which  he  is  called  upon  to 
account.  And  they  file,  as  exhibit,  a  copy  of  a  letter  of  defend- 
ant, dated  July  29,  1860,  as  a  part  of  this  bill,  and  pray  that  he 
be  held  "  to  a  full,  just  and  true  account  of  all  and  singular 
the  matters  and  things  referred  to  in  said  letter,  with  reference 
to  the  rights  of  complainants  and  defendants,  as  heirs  and  dis- 
tributees of  the  items  referred  to  in  said  letter."  And  that 
complainants  regard  it  best  to  waive,  and  hereby  expressly 
waive,  the  answer  of  defendant  on  oath. 

Affidavit  of  defendant,  at  October  term,  1860,  that  James  P. 
F.  Clarke  desired  his  name  as  a  complainant  to  be  struck  out 
from  the  suit. 

Disclaimer  of  James  P.  F.  Clarke  states,  that  he  was  solicited 
and  refused  to  unite  in  this  suit,  and  his  name  was  used 
without  his  knowledge,  and  the  suit  prosecuted  without  his 
sanction  and  in  a  manner  involving  great  wrong  to  defendant, 
and  desires  that  it  be  as  to  him  dismissed.  Filed  October  term, 
1860. 

Complainants'  solicitors  suggest  the  death  of  complainant 
Eleanor  L.  Smith,  and  file  copy  of  her  last  will,  and  letters  tes- 
tamentary to  John  L.  Jenks,  sole  executor  thereof;  and  on  their 
motion,  court  orders  that  this  cause  be  revived  in  name  of  said 
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executor  as  co-complainant.  And  on  motion  of  defendants' 
solicitors,  court  orders  that  the  suit  be,  as  to  James  P.  F.  Clarke, 
dismissed. 

The  answer  admits,  that  defendant's  mother  died  intestate 
at  his  residence  in  Jacksonville,  in  December,  1856,  and  that 
complainants  and  defendant,  and  James  P.  F.  Clarke,  are  the 
heirs  and  distributees  of  whatever  property  she  left.  That  in 
the  years  1850  and  1851,  as  an  heir  of  an  uncle,  she  received 
about  $18,000  in  cash  and  real  estate,  and  placed  her  business 
with  C.  D.  and  Gr.  A.  Sackett  of  New  York.  That  she  with- 
[  *263  ]  drew  from  them  such  moneys  as  she  chose  to  do,  but 
denies  that  such  moneys  were  the  income  of  her  funds,  or  had 
any  reference  to  it.  Denies,  that  she  at  any  time  boarded  or 
stayed  with  her  children  whenever  inclined,  but,  on  the  con- 
trary, asserts  that  although  reared,  educated  and  always  occu- 
pying a  position  in  society  in  New  York  and  Brooklyn  that  se- 
cured for  her,  and  her  family  while  under  her  roof,  the  respect 
and  esteem  of  a  large  circle  of  acquaintance;  though  uniformly 
kind,  generous  and  indulgent  to  her  children,  and  accustomed 
for  far  the  greater  portion  of  her  life  to  all  the  comforts  and 
luxuries  enjoyed  by  the  most  affluent;  and  although  to  her  la- 
test days,  a  lady  whose  influence  and  example  might  well  excite 
the  envy  of  her  sons  and  daughters;  yet  with  all  her  children 
but  defendant  living  in  her  immediate  vicinity,  and  some  of 
them  and  their  husbands  possessing  great  wealth,  she  was  not 
privileged  in  her  old  age  to  board  and  stay  with  her  children 
from  time  to  time  as  she  was  inclined,  but  was  compelled  to 
forego  the  comforts  and  attentions  demanded  by  both  her  habits 
in  life  and  her  advanced  years,  for  such  as  she  could  procure 
from  those  who  could  be  prevailed  upon  to  receive  their  mother 
at  board. 

Answer  denies,  that  defendant  induced  his  mother  to  reside 
with  him  at  Jacksonville.  Denies,  that  under  the  pretext  of 
obtaining  ten  or  twelve  per  cent,  interest  on  her  money,  or  un- 
der any  pretext  whatever,  defendant  induced  her  to  withdraw 
her  moneys,  or  any  part  thereof,  from  New  York,  pretending 
that  he  would  invest  them  in  Illinois  at  interest,  and  the  pur- 
chase of  a  house  or  residence  for  her. 
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Answer  admits,  that  she  came,  in  the  spring  of  1856,  to  Jack- 
sonville, and  resided  with  defendant  until  her  death,  at  which 
time  she  was  in  her  eighty-third  year.  Admits,  that  previous 
to  her  death  the  principal  portion  of  her  funds,  in  the  hands  of 
the  Messrs.  Sackett  in  1855,  was  received  by  defendant  for  the 
uses  and  purposes  stated  in  the  answer,  but  denies  that  it  was 
so  received  for  the  intent,  uses  and  purposes  charged  in  the 
bill. 

Answer  admits  the  purchase  by  and  conveyance  to  defendant, 
of  the  real  estate  described  in  complainants'  bill,  and  that  said 
purchase  was  made  with  the  moneys  so  received  by  him  in  pur- 
suance of  the  orders  and  instructions  of  his  mother,  but  denies 
that  said  conveyance  should  for  any  reason  have  been  made  to 
her.  Denies  all  fraud  and  fraudulent  intent  or  purpose  in  pro- 
curing the  conveyance  to  defendant,  and  denies  that  he  is  in 
law,  equity  or  good  conscience,  a  trustee  holding  the  legal  title 
thereof  in  trust  and  to  the  use  of  her  heirs  at  law,  and  asserts 
and  insists  that  defendant  made  said  purchase  and  took  said 
deed  in  his  own  name  with  the  intent  of  vesting  in  him-  [*264  ] 
self  all  legal  and  equitable  right  and  title  therein,  and  that  such 
use  of  the  moneys  paid  for  said  real  estate  was  with  the  knowl- 
edge and  in  pursuance  of  the  plans,  purposes  and  designs  of 
defendant's  mother,  as  indicated  in  her  agreement  with  defend- 
ant, all  of  which  were  well  known  to  the  adult  complainants. 

Answer  admits,  that  defendant,  since  the  death  of  his  mother, 
has  had  the  sole  use  of  said  real  estate,  but  denies  that  the  rents 
were  anything  like  the  value  charged. 

Answer  alleges,  that  defendant's  mother,  from  the  death  of 
her  husband  in  1842,  reposed  more  confidence  in  and  received 
more  kindness  and  assistance  from  defendant,  who  resided  in 
Illinois,  than  from  her  other  children,  and  in  almost  every 
emergency  has  required  his  presence  and  assistance,  which, 
without  regard  to  his  own  affairs  or  expense,  he  has  bestowed. 
That  at  her  request  he  went  to  New  York,  in  April,  1854,  and 
remained  till  July,  and  while  there,  arranged  with  the  complain- 
ants Hull  for  a  permanent  home  for  his  mother  with  them. 
That  she  left  her  home  at  the  said  Hulls  in  October,  1855,  hav- 
ing become  greatly  aud  justly  dissatisfied  with  the  treatment 
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she  there  received,  but  before  doing  so,  sought  the  aid  of  com- 
plainant, Henry  L.  Clarke,  and  wrote  him  a  touching  appeal, 
entreating  him  to  come  to  her,  yet  that  he  never  came  nor  even 
answered  her  letter.     That  she  also  applied  to  complainants, 
Quackenbos  and  wife,  to  give  her  a  home  with  them,  and  was 
informed  that  it  would  not  be  agreeable  or  convenient.     That 
under  these  circumstances,  pained,  humiliated  and  distressed  by 
the  unkindness  and  ingratitude  of  those  whom  she  had  ever 
treated  with  the  most  affectionate  indulgence,  she  left  her  home 
at  the  Hulls  and  obtained  board  in  her  extreme  old  age  at  a 
boarding-house  in  Brooklyn,  having  previously  addressed  de- 
fendant at  Rushville,  Illinois,  to  come  to  her  assistance.     That 
upon  his  arrival  in  New  York,  he  found  his  mother,  then  eighty- 
one  years  old,  living  in  a  boarding-house  in  Brooklyn,  minis- 
tered to  entirely  by  strangers.     Four  of  her  children  were  then, 
as  now,  residing  in  New  York.     Their  mother  was  unusually 
intelligent,  and  distinguished  for  her  gentle  manners  and  com- 
panionable qualities.     She  had  cultivated  tastes,  and  had  al- 
ways  been    accustomed,    until    the    death    of    her    husband, 
to    live     in    a     style    adapted    to    the    gratification    of  her 
tastes   and   in  the   enjoyment    of    all    the    comforts   of  life. 
Her  distress  from  being  forced  to  take  refuge  in  a  boardins- 
house,  and  her  anxieties,  were  greatly    increased  by  the  ap- 
prehension which    she   had   long   entertained   and   frequently 
[  *265  ]  expressed,  that  her  last  years,  like  those  of  her  mother 
and  her  uncle,  would  be  years  of  physical  suffering  and  mental 
imbecility,  and  from  the  dread  of  thus  ending  her  days,  she  en- 
tertained a  great  repugnance  to  living  among  strangers.     That 
in  October,  1855,  she  was  entirely  neglected  by  her  children  and 
sons-in-law  in  and  about  New  York,  and  was  destitute  of  most 
of  those  comforts  and  all  of  those  attentions  indispensable  to  one 
of  her  very  advanced  age. 

Answer  alleges,  in  regard  to  that  part  of  complainants'  bill 
which  insidiously  and  shamelessly  suggests  the  destruction  or 
the  suppression  by  defendant  of  the  last  will  of  his  mother,  that 
she  destroyed  her  said  will  in  the  summer  of  1855,  before  she 
left  her  home  at  the  complainants  Hull.  That  defendant  had 
no  knowledge  of  said  will  until  October  thereafter,  when  he 
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learned  from  his  brother,  James  P.  F.  Clarke,  that  their  mother 
had  made  and  had  destroyed  her  said  will. 

Answer  states,  that  before  the  arrival  of  defendant,  his  mother 
had  been  living  in  a  boarding-house  three  weeks  or  more,  and 
within  easy  and  ready  access  to  her  children  and  sons-in-law, 
yet  not  one  of  them,  though  well  knowing  where  she  was,  had 
manifested  the  least  regard  for  her  feelings,  or  concern  for  her 
comfort  and  welfare.  That  defendant  obtained  board  for  him- 
self and  wife  at  the  house  where  she  was,  and  endeavored  to 
allay  the  unnatural  feelings  of  estrangement,  and  to  bring 
about  kindly  relations  between  his  kindred  and  mother.  Her 
son  James,  upon  being  assured  by  defendant  that  their  mother 
anxiously  desired  to  see  him,  visited  her.  The  said  James  was 
a  widower  and  resided  in  the  family  of  one  of  his  own  sons,  and 
was  not  expected  to  offer  his  mother  a  home.  Her  other  son, 
the  complainant,  Henry  L.  Clarke,  was  induced  to  visit  his 
mother  by  the  receipt  of  a  note  from  her  agents,  the  Messrs. 
Sackett.  It  being  expected  that  the  situation  of  his  mother  and 
her  painful  anxieties,  when  thus  brought  to  his  personal  obser- 
vation, would  awaken  a  sense  of  duty,  and  cause  him  to  offer 
his  mother  a  home  in  his  own  comfortable  mansion  near  the 
city,  or  would  at  least  make  him  interest  himself  in  her  being 
properly  cared  for  by  others.  But  he  was  unmoved  by  the  in- 
terview, and  by  it  his  mother  was  more  deeply  impressed  with 
the  conviction  that  in  the  midst  of  her  children,  and  with  abun- 
dant means  for  her  support,  she  was  disregarded,  uncared  for, 
and  virtually  repudiated  by  them. 

Answer  alleges,  that  said  Henry  did  not  again  visit  his 
mother,  though  she  lived  in  boarding-houses  in  Brooklyn  more 
than  six  months  afterwards,  nor  did  his  wife  or  family.  Nor  did 
said  Henry  and  wife,  nor  the  said  Quackenbos  and  wife,  both 
of  whom  possessed  great  wealth  and  were  surrounded  [*266  ] 
with  everything  that  could  minister  to  their  enjoyment,  nor  the 
said  Hull  and  wife,  during  all  that  time,  proffer  any  hospi- 
talities whatever  to  their  mother. 

Answer  alleges,  that  is  was  well  known  to  all  the  relatives  of 
defendant,  that  he  was  not  at  housekeeping,  had  no  dwelling- 
house,  no  family  but  his  wife,  lived  at  board,  and  was  in  very 
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moderate  circumstances ;  and  states  that  defendant's  mother,  in 
view  of  her  advanced  age,  the  neglect  of  her  children,  and  the 
presentiment  that  she  would  live,  as  her  mother  and  her  uncle 
had,  until  the  decay  of  her  physical  and  mental  powers  made 
life  a  wearisome  burden  to  herself  and  others,  applied  to  de- 
fendant and  his  wife  to  remove  from  Illinois  to  New  York,  and 
take  care  of  her  during  the  remainder  of  her  days.  And  to  this 
end  proposed  to  purchase  and  furnish  a  residence  there  and 
make  a  gift  of  it  to  defendant,  and  also  to  give  him  to  the  ex- 
tent all  she  possessed.  But  they  could  not  return,  for  reasons 
assigned  by  them  and  which  were  satisfactory  to  her. 

Answer  alleges,  that  defendant's  mother,  in  October,  1855, 
possessed  about  $12,500,  in  bank  stock,  bonds  and  mortgages, 
in  the  hands  of  the  Messrs.  Sackett,  and  also  $2,400  due  her 
from  the  complainants  Hull,  and  secured  by  their  bonds  and 
mortgages.  That  she  required  defendant  to  secure  for  her  a 
suitable  home  by  returning  to  ]STew  York  or  in  some  other  way. 
That  he  endeavored  to  procure  for  her  a  home  with  some  one 
of  her  children  there,  but  his  efforts  were  unsuccessful,  and  he 
had  either  to  leave  his  mother  to  the  care  of  strangers,  or  pro- 
vide a  home  for  her  in  Illinois.  The  latter  alternative  required 
him  to  purchase  a  dwelling-house,  enter  upon  a  comparatively 
expensive  style  of  living,  devote  his  time  to  the  care  of  his 
mother,  and  hazard  the  health  of  his  wife,  who  had  been  for 
many  years  an  invalid,  by  throwing  upon  her  a  great  and  unac- 
customed burthen.  It  would  also  compel  him  to  abandon  the 
personal  oversight  and  constant  visiting  of  his  lands,  in  which 
almost  all  he  possessed  was  invested,  and  the  value  of  which  de- 
pended upon  constant  supervision. 

Answer  alleges,  that  it  was  finally  agreed  between  defend- 
ant and  his  mother,  on  or  about  November  10,  1855,  that  she 
should  give  to  him  all  of  her  means,  excepting  her  bank 
stock  and  the  Hull  indebtedness,  which  together  amounted  to 
3,000,  and  that  he  should  purchase  a  dwelling-house  in  some 
large  and  pleasant  town  in  Illinois,  furnish  it  suitably,  give 
her  a  residence  with  him,  secure  for  her,  while  she  lived,  a 
comfortable  and  agreeable  home  by  the  personal  attentions  of 
[*267]  himself  and  wife,  and  upon  her  decease  deposit  her  re- 
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mains  by  those  of  her  deceased  husband  in  her  vault  in  Green- 
wood Cemetery. 

Answer  states,  that  defendant  supposed  that  the  home  he  was 
to  provide  would  probably  cost  about  $9,000;  and  it  was  his 
intention  to  invest  whatever  might  remain  after  arranging  his 
home,  in  such  manner  as  to  secure  his  ability  to  defray  any 
reasonable  expense  that  might  afterwards  be  incurred  in  his  ful- 
filling the  said  agreement,  but  alleges  that  no  loan  was  or  could 
be  made,  because  all  the  money  received  by  defendant  was  ex- 
pended in  carrying  out  the  said  agreement. 

Answer  alleges,  that  defendant's  mother,  in  her  fulfillment 
of  said  agreement,  gave  to  the  Messrs.  Sackett  the  power  of 
attorney  and  order  or  letter  of  instructions  mentioned  in  com- 
plainants' exhibit  B,  and  that  it  was  in  the  execution  thereof 
that  defendant  received  the  $1,671.20,  on  December  1, 1855,  to- 
gether with  their  certificate  describing  the  bonds  and  mort- 
gages, and  showing  the  value  thereof. 

Answer  states,  that  defendant  has  no  means  of  knowing 
whether  the  copies  of  said  power  and  of  said  letter  of  instruc- 
tions are  perfect  or  imperfect.  Admits  that  a  power  and  letter 
of  similar  import  were  drawn  by  the  Messrs.  Sackett,  and  exe- 
cuted by  defendant's  mother,  in  November,  1855,  and  states, 
that  if  said  letter  is  in  defendant's  handwriting,  he  must  have 
copied  it.  Admits  defendant's  receiving  said  $1,671.20,  but 
states  that  he  does  not  recollect  the  receipt  therefor  copied  in 
said  exhibit,  and  demands  production  of  the  original  papers, 
and  alleges  that  the  bank  check  for  that  amount  mentioned  in 
said  exhibit  was  for  the  same  money  and  no  other. 

Answer  admits  the  certificate  of  the  Messrs.  Sackett  of  No- 
vember 30,  1855,  describing  the  bonds  and  mortgages,  and 
certifying  their  value  and  defendant's  right  to  draw  upon  them 
for  the  proceeds  of  the  sale  thereof,  but  denies  that  the  original 
certificate  is  in  defendant's  handwriting,  and  alleges  that  he  still 
holds  the  original,  and  that  if  the  paper  copied  in  said  exhibit 
is  in  his  handwriting,  he  must  have  copied  it. 

Answer  admits,  that  about  February  16, 1856,  defendant  drew 
upon  the  Messrs.  Sackett  for  $3,000,  as  is  stated  in  alleged  copy 
of  his  letter. 
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Answer  states,  that  as  to  the  orders  of  defendant's  mother 
upon  the  Messrs.  Sackett  for  $500  in  gold,  on  May  4,  1856,  and 
her  receipt  therefor,  of  May  5th  and  6th,  defendant  has  no 
knowledge,  other  than  information  from  his  mother,  h  e  accounts 
of  the  Messrs.  Sackett,  and  the  fact  that  when  he  arrived  in 
Brooklyn  on  May  17,  1856,  to  bring  his  mother  to  Jacksonville, 
[*268]  she  gave  him  that  sum  in  gold,  saying  she  had  drawn 
it  in  anticipation  of  going,  because  she  was  informed  that  bank 
notes  would  not  pass  everywhere. 

Answer  admits  the  settlement  of  accounts  with  the  Messrs. 
Sackett,  on  May  24,  1856,  and  defendant's  receiving  the  cash, 
bonds  and  mortgages  stated  in  the  receipt  in  said  account  set 
forth,  but  denies  that  the  check  for  $3,788.54  mentioned  was 
for  any  other  or  different  money  than  the  cash  mentioned  in  the 
said  receipt. 

Answer  alleges,  that  the  bonds  and  mortgages  of  complain- 
ants Hull,  mentioned  in  said  receipt,  were  delivered  by  defend- 
ant to  his  mother  on  said  May  24,  1856,  and  were  by  her  placed 
with  the  Messrs.  Sackett,  subject  to  her  order,  on  May  30, 1856, 
and  that  the  same  are  held  by  the  executrix  of  one  of  the 
Messrs.  Sackett.  That  on  said  May  30,  1856,  defendant  left 
with  the  Messrs.  Sackett,  for  sale  on  his  own  account,  the  Haley 
bond  and  mortgage,  and  the  Brown  (Yellott)  bond  and  mort- 
gage, and  afterwards  assignments  thereof  to  the  persons  who 
had  agreed  to  take  the  said  bonds  and  mortgages  when  in  funds ; 
the  said  Sacketts  agreeing  to  hold  said  papers  until  they  re- 
ceived the  money  for  defendant. 

Answer  admits,  that  on  June  2, 1856,  defendant  received  from 
them,  $1,089.02,  and  states  that  they  received  the  same  for  de- 
fendant from  the  purchaser  of  said  Haley  bond  and  mortgage,  for 
which  he  held  their  receipt  of  May  30,  1856,  and  that  if  de- 
fendant's receipt  is  signed  as  stated,  it  was  so  signed  because 
they  had  for  their  own  convenience  entered  in  their  books  the 
money  so  received  for  him,  in  their  account  with  his  mother, 
instead  of  opening  a  separate  account  with  defendant.  And 
that  the  entry  for  that  amount  in  check  book  of  Gr.  A.  Sackett 
was  for  the  same  money  received  for  defendant  from  the  pur- 
chaser of  said  Haley  mortgage. 
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Answer  admits,  that  defendant  received  by  the  payment  of 
his  draft,  $1,283.48  obtained  from  foreclosure  of  the  Drake 
(Prosli)  mortgage,  and  was  paid  to  him  pursuant  to  the  afore- 
said receipt  of  May  24,  1856,  and  that  he  also  received  by  the 
payment  of  his  draft  $1,300,  from  the  sale  of  the  Brown  (Yel- 
lott)  mortgage,  mentioned  in  the  aforesaid  receipt  of  May  30, 
1856. 

Answer  denies,  that  defendant  received  any  other  or  further 
moneys,  choses  in  action,  bonds  or  mortgages,  than  those  ad- 
mitted to  have  been  received,  and  alleges  that  the  moneys 
were  received  under  and  in  pursuance  of  the  aforesaid  agree- 
ment, and  are  all  the  moneys  that  were  received  by  defendant 
excepting  the  $625  on  May  26,  1854,  the  $500  on  October  30, 
1855,  and  the  $540  on  November  30, 1855,  the  receipt  [*269] 
of  each  of  which  sums  are  in  the  answer  fully  explained. 

Answer  states,  that  the  object  of  procuring  the  certificate  of 
the  Messrs.  Sackett,  showing  the  value  of  the  bonds  and  mort- 
gages, and  defendant's  right  to  draw  on  them  for  the  proceeds 
thereof,  was  to  enable  defendant  to  satisfy  persons  of  whom  he 
might  purchase,  that  the  requisite  means  would  soon  be  at  his 
command. 

Answer  alleges,  that  in  the  execution  of  the  aforesaid  agree- 
ment, defendant,  left  Brooklyn,  arrived  at  Pushville,  visited 
Quincy,  Peoria,  and  Jacksonville,  examined  and  obtained  the 
prices  of  such  residences  as  would  best  promote  the  object  in 
view,  and  on  January  5,  1856,  bargained  for  the  property 
described  in  complainants'  bill,  for  which  he  paid  $1,000  on 
January  19,  and  $3,000  on  February  19,  and  gave  his  note  for 
$2,000,  with  interest  at  10  per  cent.,  which  note  he  paid. 

Answer  alleges,  that  defendant  wrote  to  Messrs.  Sackett  a 
letter  on  January  9,  1856,  obtained  possession  of  said  property 
on  February  19,  1856,  expended  thereon,  in  alterations  and 
improvements,  $1,211.15,  for  household  furniture,  $3,207.98, 
and  subsequently  expended  on  said  property  further  moneys, 
amounting  to  $700. 

Answer  states,  that  when  defendant  went  for  his  mother,  in 
May,  1856,  he  found  the  relations  between  her  and  her  chil- 
dren unchanged,  not  one  of  them,  excepting  the  said  James, 
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having  manifested  the  least  interest  or  concern  for  her,  nor  did 
they,  during  the  sixteen  days  defendant  was  then  in  Brooklyn, 
nor  did  any  of  them,  excepting  the  said  James,  even  come  to 
bid  their  mother  a  parting  farewell,  at  or  before  her  departure 
for  Illinois. 

Answer  alleges,  that  at  the  time  defendant  entered  into  the 
aforesaid  agreement,  he  possessed  about  $2,000  of  personal 
property,  and  a  large  amount  of  unimproved  lands,  in  Brown 
and  Schuyler  counties,  held  chiefly  by  tax  titles,  in  the  vicin- 
ity of  which  at  Rushville  he  resided,  and  by  his  personal 
attention  to  them  and  their  sale,  made  a  comfortable  support, 
his  annual  expenses  not  exceeding  $600,  but  that  the  change 
in  his  mode  of  living  which  said  agreement  required,  more 
than  doubled  his  expenses,  as  he  felt  obliged  by  it  to  provide 
for  his  mother  a  home  suitable  for  her,  such  an  one  as  would 
be  in  accordance  with  her  tastes  and  wishes,  and  such  as 
previous  to  her  widowhood  she  had  ever  enjoyed.  And  that 
defendant  did  apply,  invest,  disburse,  and  use  in  his  purchase 
of  the  property  at  Jacksonville  and  of  the  household  furniture, 
in  his  expenditures  in  the  improvements  thereon,  and  in  the 
[  *270  ]  different  expenses  he  had  to  incur  in  his  fulfillment  of 
the  said  agreement,  an  amount  of  money  exceeding  that  which 
he  received. 

Answer  alleges,  that  the  anticipations  of  defendant  as  to  the 
disastrous  effect  of  the  said  agreement  upon  his  pecuniary 
interests,  which,  with  the  other  reasons  stated,  made  him  re- 
luctant to  enter  into  it,  have  been  more  than  realized,  and  that 
through  the  necessary  neglect  of  his  own  affairs  which  it  forced 
upon  him,  he  has  sustained  great  loss  in  his  estate.  That  under 
the  said  agreement  defendant  received  $12,632.24,  of  which  sum 
he  expended  about  $11,000  in  the  property  at  Jacksonville,  the 
title  to  which  was  vested  in  him  under  the  said  agreement. 

Answer  states,  that  defendant,  from  motives  of  kindness  and 
a  sense  of  duty  as  well  as  to  fulfill  his  obligations  under  the 
said  agreement,  left  his  home  and  business  at  Rushville  and 
removed  to  Jacksonville,  with  the  expectation  and  prospect  that 
his  wife  and  himself  would  have  to  devote  a  good  share  of  their 
time  in  after  years  in  smoothing  his  mother's  pathway  to  the 
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grave.  And  that  had  her  life  been  protracted  as  was  expected 
into  that  state  of  physical  and  mental  imbecility  so  much 
dreaded  by  her,  and  had  the  necessary  expenses  oppressed  him 
with  debt  beyond  his  power  to  discharge,  not  one  of  the  com- 
plainants would  have  contributed  to  his  relief. 

Answer  alleges,  that  when  defendant  accompanied  the  re- 
mains of  his  mother  to  New  York,  he  found  that  the  children 
who  had  disregarded  and  neglected  their  aged  mother  in  life, 
were  unwilling  to  furnish  at  their  residences  a  temporary  shel- 
ter for  her  corpse. 

Answer  admits,  that  the  funeral  of  defendant's  mother  took 
place  at  Trinity  Church,  New  York,  but  not  immediately  as  is 
charged,  and  alleges  that  it  took  place  forty  hours  after  defend- 
ant's arrival. 

Answer  alleges,  that  telegraphic  notices  were  forwarded  from 
Jacksonville  to  the  relations  on  the  day  of  the  death  of  defend- 
ant's mother,  and  again  two  days  afterward  when  defendant 
left  there  with  her  remains,  and  also  during  the  journey  to  New 
York.  And  that  after  he  had  arrived,  notices  of  the  time  and 
place  for  the  funeral  were  published  in  the  newspapers. 

Answer  denies,  that  defendant  promised  to  see  the  heirs  in 
New  York  at  any  time  and  give  an  account  of  the  property  and 
effects  of  his  mother.  Admits  defendant  stated  that  he  was 
stopping  at  the  Astor  House.  Denies  that  he  refused  any 
hospitalities  from  any  of  the  complainants.  Denies  that  any 
hospitalities  whatever  were  offered  to  him  by  any  of  them. 
Denies  he  stated  that  he  would  meet  them  at  the  office  of  the 
Messrs.  Sackett  at  any  time.  Denies  that  he  left  New  [  *271  ] 
York  on  the  morning  after  the  funeral.  Denies  that  any  of  the 
heirs  at  any  time  called  on  him  at  his  hotel. 

Answer  alleges,  that  defendant  remained  on  that  occasion 
in  the  city  of  New  York  six  entire  days,  lodging  and  taking 
his  meals  at  said  hotel,  and  spending  a  portion  of  each  day  at 
the  office  of  the  Messrs.  Sackett,  which  was  his  usual  custom 
when  in  the  city,  as  was  well  known  to  the  complainants,  not 
one  of  whom  came  to  see  him  at  said  office. 

Answer  alleges,  that  notwithstanding  the  receipt  by  the  com- 
plainants of  the  telegraphic  notices,  yet  no  provision  whatever 
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had  been  made  by  any  of  the  complainants  to  relieve  him  of 
his  charge,  nor  for  the  funeral  ceremonies,  nor  did  any  of  them 
appear  before  being  summoned  by  one  of  the  Messrs.  Sackett, 
through  life  the  attached  friends  of  the  deceased.  And  that 
when  the  said  Sackett,  from  affectionate  regard  for  the 
memory  of  the  deceased,  and  his  desire  to  relieve  defendant, 
went  in  person  to  the  complainants  Quackenbos,  whose  capa- 
cious and  elegant  residence  was  nearest,  and  requested  that 
the  funeral  of  their  mother  might  take  place  from  their  house, 
the  request  was  declined,  and  the  remains  of  the  deceased  were 
placed  in  Trinity  Church  until  the  funeral  took  place  in  the 
afternoon  of  the  next  day.  Answer  admits,  that  when  defend- 
ant left  New  York  four  days  after  the  funeral,  he  left  no  mes- 
sage for  the  complainants  or  any  of  them. 

Answer  alleges,  with  reference  to  the  checks,  orders,  receipts, 
drafts,  letters,  and  all  other  papers  mentioned,  that  defendant 
has  no  means  of  knowing  in  many  instances  whether  the  said 
exhibit  is  correct,  while  in  other  instances  it  is  incorrect  and 
untrue,  and  he  demands  the  production  of  all  the  original 
papers  referred  to  therein. 

Answer  alleges,  that  in  relation  to  letters,  those  of  them  by 
the  Messrs.  Sackett  to  defendant  were  received  by  him,  and  that 
he  addressed  letters  to  them  upon  the  matters  mentioned  in  the 
pretended  copies  of  his  letters,  but  insists  and  charges  that  the 
same  are  garbled  and  untrue  copies. 

Answer,  in  relation  to  the  pretended  copies  of  letters  and 
parts  of  letters,  denies  that  defendant's  letter  contains  the 
passage,  "  I  wrote  to  James  a  fortnight  after  mother's  arrival  in 
her  new  house,"  and  alleges  that  if  the  last  word  in  the  sentence 
quoted  is  there  in  the  original  letter,  it  has  been  made  to  appear 
so  by  fraudulent  alteration  of  the  word  "  home"  with  the  view 
of  supporting  the  false  statements  and  charges  in  complainants' 
bill. 

Answer  admits  the  passages  quoted  from  the  letters  of  the 
Messrs.  Sackett,  but  alleges  that  those  only  that  suited  the  pur- 
[  ~*272  ]  pose  of  complainants  have  been  selected,  and  makes  a 
correct  copy  thereof  part  of  his  answer. 

Answer  denies,  that  defendant's  mother  was  induced  by  him 
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to  come  to  Illinois  upon  any  pretext  whatever.  Denies  that 
there  was  any  correspondence  between  defendant  and  his  mother, 
touching  the  management  and  disposition  of  her  affairs. 

Answer  admits  and  states,  that  during  a  visit  of  defendant  to 
his  mother  in  the  spring  of  1854,  she  drew  from  the  Messrs. 
Sackett  $625,  for  the  purpose  of  lending  it  to  the  complainants 
Hull,  for  which  and  other  moneys  before  loaned,  they  gave  their 
bond  and  mortgage  for  $1,500.  That  the  check  mentioned  in 
said  exhibit,  by  Greenville  A.  Sackett,  for  $925,  on  May  26, 
1854,  was  for  the  same  money  then  loaned  to  the  said  Hulls, 
and  was  made  payable  to  defendant  because  he  was  the  bearer 
of  his  mother's  order  on  the  Messrs.  Sackett,  whose  mode  of 
meeting  her  orders  was  by  bank  checks  payable  to  the  person 
presenting  her  order,  signed  by  said  Greenville,  who  had  the 
charge  of  their  bank  account.  And  that  said  bond  and  mortgage 
for  $1,500  was  drawn  by  defendant  to  save  the  Hulls  the  expense 
of  the  drawing  thereof.  Answer  denies,  that  the  said  check,  or 
the  money  on  it,  or  any  part  thereof,  went  in  any  way  to  defend- 
ant's use. 

Answer  admits  and  states,  that  as  to  the  check  of  $500,  of 
August  15,  1854,  defendant  has  no  knowledge  further  than  this, 
that  it  was  agreed  between  the  complainants  Hull  and  their 
mother,  shortly  after  the  aforesaid  loan  of  $1,500  was  made  by 
her,  and  at  the  time  when  she  arranged  for  a  permanent  home 
with  them,  that  she  should  lend  to  them  $500  more,  and  they 
should  erect  a  wing  or  addition  to  their  house,  so  that  she  could 
have  a  room  on  the  first  or  ground  floor.  And  that  in  anticipa- 
tion of  such  advance,  defendant  drew  up  for  the  Hulls,  before 
his  return  to  Illinois,  a  bond  and  mortgage  for  $500,  and  left  it 
to  be  executed  by  them  when  they  should  require  the  money. 
That  defendant  afterwards  learned  that  said  $500  was  advanced 
on  said  bond  and  mortgage. 

Answer  denies,  that  said  check  for  $500,  of  August  15,  1854, 
or  the  money  on  it,  or  any  part  thereof,  ever  came  in  any  way 
to  defendant's  hands  or  to  his  use,  and  alleges  that  defendant 
was  not  in  New  York  when  the  said  check  and  the  order  that 
produced  it,  were  drawn. 

Answer  admits  and   states,  as   to   the  order   of  defendant's 
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mother  on  C.  D.  Sackett,  of  October  29,  and  the  check  of  G. 
A.  Sackett,  of  October  30,  1855,  for  $500,  that  they  are  one 
and  the  same  transaction,  the  check  being  in  payment  of  the 
order  which  was  drawn  on  and  paid  out  of  her  funds  held  by 
[  *273  ]  them  jointly.  That  she  never  had  an  account  with  either 
of  them  individually.  That  defendant  received  and  applied  to 
Iris  use  the  money  on  said  check,  and  alleges  that  it  was  the 
same  money  which  defendant's  mother  directed  the  Messrs. 
Sackett,  by  letter  of  July  21,  1855,  .to  have  in  readiness  for  de- 
fendant when  he  should  arrive  in  New  York,  and  that  said 
money  was  intended  to  reimburse  defendant  for  the  expenses  of 
himself  and  wife  in  their  visit  at  her  request  in  the  spring  of 
1854,  or  in  the  visit  then  required,  or  both. 

Answer  denies  the  allegation  in  complainants'  bill,  that  de- 
fendant's mother  paid  over  to  defendant  about  $540,  being  the 
proceeds  of  sale  of  her  five  shares  of  bank  stock,  sold  by  her 
about  November  30,  1855,  to  B.  Treadwell,  and  alleges  that  de- 
fendant, at  her  request,  carried  the  stock  certificate,  duly  assigned, 
to  said  Treadwell,  who  gave  his  check  therefor,  on  which  defend- 
ant obtained  the  money  and  delivered  it  to  his  mother,  who  used 
and  expended  it  in  discharging  her  board  bills  and  other  expen- 
ses during  the  six  months  she  remained  after  that  time  in 
boarding-houses  in  Brooklyn,  and  in  advancing  to  her  son  James 
$100  of  it,  on  May  22, 1856,  previous  to  her  removal  to  Illinois, 
and  $50  in  August  following,  after  she  had  removed.  Answer 
denies,  that  any  part  of  said  proceeds  ever  came  to  defendant's 
use. 

Answer  alleges,  in  illustration  of  the  ingratitude  of  the  com- 
plainants towards  their  mother,  that  all  her  children  had  enjoyed 
every  advantage  that  wealth  and  kind  parents  could  bestow. 
That  each  daughter  had  received  her  marriage  portion  of  $2,000, 
and  all  were  ever  cordially  welcomed  to  the  paternal  roof.  That 
the  complainant,  William  Hull,  by  borrowing  the  name  and 
credit  of  her  husband  to  upwards  of  $70,000,  all  of  which  her 
husband  was  compelled  to  pay,  had  reduced  him  to  insolvency 
about  two  years  before  his  death.  That  out  of  her  own  personal 
estate,  acquired  many  years  after  her  husband's  death,  she  ad- 
vanced the  complainants  Hull  $2,800,  part  of  which  was  made 
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under  her  arrangement  with  them  for  a  permanent  home.  That 
she  also  paid  to  the  complainants,  M.  M.  Quackenbos  and 
Henry  L.  Clarke,  $5,100,  out  of  her  said  estate,  to  discharge 
claims  set  up  by  them  against  her  deceased  husband.  That  she 
also  paid  a  debt  of  her  husband  to  James  P.  F.  Clarke,  of 
$1,300,  and  also  advanced  $1,450  to  the  said  James,  towards  his 
share  of  her  estate,  and  also  about  $1,000  to  the  complainant, 
Mrs.  E.  L.  Smith. 

Answer  states,  that  the  ingratitude  of  complainants,  and  their 
disregard  of  their  mother,  was  without  the  usual  apology  in 
cases  of  advanced  age,  as  her  temperament  was  uniformly 
cheerful  and  confiding,  and  her  manners  pleasant  and  [*274] 
agreeable.  That  her  husband,  before  his  death,  had  secured  to 
her,  from  what  remained  of  her  property,  about  $4,000,  and 
placed  it  in  the  hands  of  their  sons,  James  and  Henry,  as  trus- 
tees for  her;  and  that  after  his  death  in  1842,  the  interest  on 
that  fund  was  her  sole  dependence  for  support  until  the  year 
1850,  when  she  became  possessed  of  the  real  estate  hereinbefore 
mentioned,  by  the  decision  in  her  favor  of  a  tedious  litigation 
for  more  than  twenty  years  in  the  court  of  chancery  in  which 
her  rights  as  an  heir  of  an  uncle  were  involved.  That  defend- 
ant had  from  time  to  time  rendered  services  therein  for  his 
mother,  who,  after  the  decision,  sent  for  him  to  manage  and 
dispose  of  the  interest  she  had  acquired.  That  he  went  to  New 
York,  and  was  engaged  there  upwards  of  a  year  in  attending  to 
her  business,  and  effected  sales  of  her  interest  in  said  real  estate 
situated  mostly  in  different  counties  in  "Western  New  York, 
from  which  sales  his  mother  realized  about  $18,000,  as  herein- 
before stated.  And  that  from  the  said  fund  and  her  aforesaid 
$4,000,  she  made  the  payments  and  advances  hereinbefore 
mentioned,  and  paid,  although  under  no  legal  or  equitable  obli- 
gation, the  aforesaid  claims  of  the  complainants,  Henry  L. 
Clarke  and  M.  M.  Quackenbos. 

Answer  alleges,  that  defendant  learned  from  his  mother  in 
1845,  that  her  only  means  of  support  was  the  interest  on  the 
aforesaid  $4,000  in  the  hands  of  her  trustee,  Henry  L.  Clarke, 
and  that  it  was  not  sufficient  to  supply  her  necessary  wants. 
That  he  also  learned  from  her  that  her  children  and  sons-in-law 
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had  devoted  neither  time,  labor  nor  expense  to  ascertain  any- 
thing about  the  estate  of  her  deceased  son,  "William  A.  Clarke, 
of  Arkansas,  who  had  died  in  that  State  without  issue  and  un- 
married more  than  two  years  previously,  and  who  had  received 
from  his  parents  large  advances  in  cash,  and  also  a  large  amount 
of  wild  lands  in  Kentucky.  That  defendant  was  unable  to 
]earn  whether  her  said  son  had  or  had  not  died  intestate,  nor 
whether  he  had  left  any  property,  nor  whether  there  had  been 
administration  upon  his  estate.  That  all  defendant  could  learn 
was,  that  the  said  William  had  been  greatly  embarrassed  and 
was  supposed  to  have  been  so  at  his  death. 

Answer  alleges,  that  defendant,  at  his  mother's  request,  un- 
dertook to  visit  the  States  of  Arkansas  and  Kentucky,  and 
secure  and  protect  her  interests  in  the  said  estate. 

Answer  states,  that  defendant,  before  the  commencement  of 
this  suit,  released  to  complainant,  Charlotte  Hull,  at  her  re- 
quest and  for  no  consideration,  all  his  interest  in  the  bonds 
[*275]  and  mortgages,  etc.,  due  from  her  and  her  husband  to 
the  estat-  of  defendant's  mother. 

Answer  states  and  charges,  that  this  suit  is  prosecuted  in 
pursuance  of  a  dishonorable  and  corrupt  agreement  by  which  a 
certain  lawyer  or  lawyers  in  New  York  are  to  have  the  half  or 
quarter  part  of  the  avails  thereof  in  case  of  success,  and  no- 
thing in  case  of  failure,  and  are  to  defray  all  costs  and  ex- 
penses of  complainants  therein;  and  that  such  agreement  was 
made  in  New  York,  and  is  in  violation  of  the  law  of  that  State 
as  well  as  of  good  morals,  the  administration  of  justice,  and 
the  law  of  the  State  of  Illinois. 

Answer  further  states,  in  order  to  show  the  tendency  and 
effect  of  said  corrupt  agreement  to  pervert  the  course  of  justice 
and  oppress  the  citizen,  that  although  the  heirs  at  law,  before 
this  suit  was  brought,  had  released  their  interest  in  their 
mother's  estate  in  New  York  to  the  complainant,  Charlotte 
Hull,  yet  in  furtherance  of  the  schemes  of  said  lawyer  or 
lawyers  to  worry  and  harrass  defendant  into  an  unjust  com- 
promise of  this  suit,  letters  of  administration  on  her  estate 
were  obtained  in  New  York  in  April,  1860,  and  when  defend- 
ant, in  preparing  for  his  defense  in  this  suit,  went  to  New 
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York,  suit  was  brought  against  him  in  the  Supreme  Court  of 
that  State,  in  the  name  of  such  administrator,  and  he  is  thus 
compelled  to  defend  two  suits  by  the  same  parties  in  interest, 
for  the  same  demands,  at  the  same  time,  and  depending  on  the 
same  evidence,  in  tribunals  of  justice  more  than  a  thousand 
miles  apart. 

Answer  denies  all  the  allegations,  statements,  etc.,  in  bill, 
that  have  not  been  admitted,  denied,  etc.,  and  prays  for  dis- 
missal of  bill  with  costs,  etc. 

Deposition  of  Mrs.  Sophia  E.  Waits: 

That  she  is  seventy- two  years  of  age,  and  resides  in  Brooklyn, 
Kings  county,  New  York,  with  her  daughter,  Mrs.  Lyman,  and 
so  resided  in  1855.  That  from  October,  1855,  to  May,  1856, 
she  conversed  frequently  with  Mrs.  Eleanor  Clarke,  who  was 
then  boarding  with  Mrs.  Lyman.  That  Mrs.  Clarke  often 
spoke  of  going  to  Illinois  to  live  with  her  son,  and  said  "  she 
had  given  her  money  to  her  son  Edward  to  purchase  a  place  in 
Jacksonville,  and  he  had  purchased  it,  and  furnished  a  room 
expressly  for  her."  That  she  said  she  was  going  there  to  spend 
the  remainder  of  her  days  with  her  son,  and  he  had  promised 
that  when  she  died  he  would  bring  her  remains  back  and  place 
them  by  her  husband's  in  Greenwood  Cemetery. 

That  she  said  "he  was  the  only  one  of  her  children  who 
had  offered  her  a  home,  consequently  she  had  given  him  all 
her  property,  and  no  other  child  should  have  any  of  it."  [  *276  ] 
She  said  "  none  of  the  other  children  had  manifested  any  aifec- 
tion  or  interest  in  her  welfare." 

That  Mrs.  Clarke  spoke  of  the  manner  the  house  was  fur- 
nished, and  particularly  of  her  room  in  it,  and  always  spoke  of 
it  as  her  son's. 

That  Mrs.  Clarke  boarded,  in  May,  1856,  with  Mrs.  Wood- 
ruff, in  Warren  street,  Brooklyn,  and  that  she  occasionally  saw 
her  there.  That  Mrs.  C.  expressed  herself  highly  gratified 
with  what  her  son  had  done,  and  expressed  her  anxiety  for  him 
to  come  and  take  her  to  his  place  in  Illinois.  That  she  spoke 
of  this  before  her  son  came  for  her,  in  May,  1856,  and  said 
"  she  felt  as  if  every  tie  was  severed  here." 

That  Mrs.  Clarke  felt  very  much  depressed  when  speaking  of 
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the  conduct  of  her  children,  and  expressed  a  great  deal  of  feel- 
ing, having  children  nearer  her  who  manifested  no  interest  in 
her.  That  her  feelings  were  not  those  of  anger,  but  of  grief, 
at  their  conduct. 

To  10th  interrogatory,  as  to  the  manners  and  qualities  of 
mind  and  heart  of  Mrs.  Eleanor  Clarke,  answers,  "That  she 
was  a  very  pleasant,  interesting  and  agreeable  woman,  and 
merited  the  respect  of  all  her  acquaintance.  She  was  very  in- 
telligent and  of  strong  mind,  and  uniformly  pleasant  and  agree- 
able. That  she  saw  her  almost  every  day  in  her  room  while 
she  was  boarding  with  Mrs.  Lyman.  Mrs.  Clarke  was  always 
perfectly  lady-like  in  her  manners,  remarkably  so.  She  was 
very  fond  of  music,  would  come  in  the  parlor  often  and  play  on 
the  piano,  and  was  of  a  very  cheerful  disposition." 

To  the  cross-interrogatories,  witness  answers,  I  am  not  re- 
lated to  any  of  the  parties.  I  never  knew  of  any  family 
quarrels  between  them.  I  only  know  what  Mrs.  Clarke  said  to 
me  when  she  spoke  of  her  children's  conduct  and  their  neglect 
of  her.  I  do  not  know  any  of  her  children  except  her  son, 
with  whom  she  went  to  live  at  the  West.  I  became  acquainted 
with  him  while  Mrs.  Clarke  was  boarding  with  my  daughter, 
in  the  latter  part  of  1855.  The  statements  made  by  Mrs. 
Clarke  were  while  she  was  boarding  with  my  daughter,  and 
with  Mrs.  Woodruff,  between  December,  1855,  and  June,  1856. 
I  cannot  state  the  particular  time,  but  it  was  very  frequently 
while  I  was  in  the  room  with  her.  She  never  mentioned  or 
made  any  statements  about  her  family  matters  to  me  in  the 
presence  of  others.  I  know  of  no  contract  between  her  and 
her  son,  and  I  have  never  seen  any  correspondence  between 
them. 

Deposition  of  Mrs.  Elizaheth  H.  Woodruff: 

That  her  age  is  thirty-eight  years,  and  she  resides  in  New- 
[*277  ]  ark,  Essex  county,  New  Jersey,  but  resided  in  Brooklyn, 
New  York,  in  1856.  That  she  had  conversations  at  different 
times  with  Mrs.  Eleanor  Clarke,  who  came  to  board  at  her  house 
in  Brooklyn,  May  1,  1856,  and  remained  till  June  following, 
having  come  to  stay  only  till  her  son  should  come  to  take  her  to 
his  home  at  the  West.  That  she  always  talked  with  a  great 
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deal  of  pleasure  about  her  son  Edward,  and  of  his  coming  on  to 
take  her  to  his  home  in  Illinois.  That  she  wished  to  end  her 
days  with  him,  and  then  he  should  have  all  the  property  she  left, 
as  he  was  the  only  child  that  she  had  that  showed  any  affection 
for  her.  She  often  spoke  about  his  having  a  fine  house  hand- 
somely furnished  in  Illinois,  and  spoke  of  his  having  one  room 
furnished  expressly  for  her,  and  told  me  how  it  was  furnished. 
She  told  me  that  he  wrote  to  her  and  mentioned  in  his  letter 
about  the  room  and  furniture,  and  seemed  perfectly  delighted 
with  it,  and  with  the  prospect  of  going  to  live  with  him.  She 
always  spoke  of  the  property  being  his  own.  I  don't  think  she 
ever  said  anything  to  me  about  her  remains  being  brought  back. 
To  interrogatory  5th,  "  Did  she  in  any  of  those  conversations 
say  anything  about  having  given  her  money  or  means  to  her  son 
Edward  or  to  her  son  in  Illinois,  and  about  the  rest  of  her 
children  not  getting  any  of  it?"  answers:  "She  did;  she  said 
she  had  given  it  to  him ;  she  wanted  that  he  should  have  it  all. 
She  said  she  did  not  want  the  others  to  have  one  dollar,  as  they 
were  not  only  not  willing  that  she  should  live  with  them,  but 
did  not  ask  her  to  visit  them.  She  always,  when  talking  of  this, 
shed  tears."  That  she  always  spoke  of  her  other  children  as  not 
showing  any  feeling  for  her,  and  did  not  care  for  her,  nor  want 
her  at  their  houses,  and  when  they  happened  to  meet  her,  did 
not  treat  her  as  a  mother  or  friend. 

To  interrogatory  10th,  as  to  the  manners  and  qualities  of  Mrs. 
Clarke,  answers:  "Her  society  was  very  agreeable.  She  was 
very  intelligent;  the  ladies  in  the  house  were  very  much  pleased 
with  her  company,  and  I  may  say  delighted  with  it.  I  could 
not  see  what  fault  any  of  her  children  could  find  with  her,  ex- 
cept that  she  could  not  conform  to  the  late  fashions  in  dress. 
She  was  certainly  pleasant,  not  inclined  to  find  fault  nor  make 
any  trouble,  very  cheerful  in  her  disposition,  and  very  fond  of 
music." 

To  the  cross-interrogatories,  witness  answers,  that  she  is  not 
related  to  any  of  the  parties,  never  heard  of  the  family  quar- 
rels referred  to,  and  knows  nothing  of  any  except  what  Mrs 
Clarke  said  to  her  while  boarding  with  her,  and  does  not  re- 
member whether  any  one  was  present.     That   the   conversa- 
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tions  occurred  at  any  time  through  the  day  when  she  went  in 
[*278]  to  sit  with  Mrs.  Clarke.  That  she  was  not  present  when 
any  contract  was  made,  and  has  never  seen  any  correspondence 
between  them  to  that  effect,  and  knew  nothing  about  Mrs. 
Clarke's  "  disposition  of  her  property,  except  what  she  told  me, 
that  she  had  given  it  to  her  son  Edward." 

Deposition  of  James  P.  F.  Clarke  : 

States  that  he  is  aged  sixty-two  years,  resides  in  Brooklyn, 
New  York,  and  is  a  clergyman  of  the  Protestant  Episcopal 
Church. 

That  the  defendant  is  his  brother,  and  has  resided  in  Illinois 
for  the  last  twenty  years,  and  they  are  children  of  James  B.  and 
Eleanor  Clarke.  That  his  parents  were  wealthy,  his  mother 
having  inherited  at  least  $40,000  from  her  father,  and  subse- 
quently about  $40,000  more  from  her  uncle,  John  Fisher,  a 
portion  of  which  last  inheritance  came  into  her  possession  after 
the  death  of  her  husband,  who,  from  the  commercial  crisis  of 
1837,  and  from  large  indorsements  for  his  son-in-law,  William 
Hull,  involving  a  loss  of  over  $70,000,  became  completely  im- 
poverished. That  previous  to  his  father's  misfortunes,  his 
children  were  all  settled  in  life,  the  daughters  having  received 
their  marriage  portions,  and  the  sons  having  been  pecuniarily 
assisted  by  their  parents,  but  that  he  is  unable  to  specify  the 
amount  in  either  case. 

That  his  mother's  sole  dependence  for  support  for  some  eight 
years  after  his  father's  death,  was  a  fund  of  from  $3,000  to 
$4,000,  managed  and  controlled  by  Henry  L.  Clarke,  until  about 
April,  1845,  when,  from  her  dissatisfaction  with  the  manner  and 
with  the  amounts  of  the  payments  she  received  of  him,  she  re- 
moved it  from  his  control  and  placed  it  with  her  son-in-law,  M. 
M.  Quackenbos,  under  the  advisement  of  the  defendant. 

That  his  brother,  William  A.  Clarke,  died  on  his  plantation 
in  Arkansas,  in  1843,  and  that  no  exertions  were  made  by  any 
one  for  about  two  years  to  ascertain  anything  respecting  his 
estate.  That  defendant,  for  the  purpose  of  recovering  it,  sub- 
sequently visited  Arkansas  and  Kentucky,  but  how  often,  or  at 
whose  request,  he  is  unable  to  state.  That  he  heard  of  his  do- 
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ing  so  from  his  mother,  who  showed  him  letters  from  defendant 
reporting  his  action  there  in  regard  to  her  business. 

That  he  had  no  particular  acquaintance  with  the  business 
affairs  of  his  mother  until  1854,  when  he  indorsed,  filed  and 
made  for  her  a  list  of  her  papers.  That  he  is  not  aware  that  any 
of  the  complainants  in  this  suit  devoted  any  time,  service  or 
money  in  the  matter  of  the  estate  of  the  said  William  A.  Clarke, 
deceased. 

That  the  defendant  "  did  account,  to  the  entire  satisfaction 
of  my  mother  and  of  all  the  parties  interested,  for  his  [  *279  ] 
whole  agency  in  regard  to  his  brother  William's  estate,  and 
none  of  them,  to  his  knowledge  or  belief,  made  any  application 
to  the  defendant  for  information  in  regard  to  that  matter  prior 
to  the  commencement  of  this  suit." 

That  his  -  mother  was  involved  for  twenty  years  at  least  in  a 
chancery  suit  relative  to  her  rights  in  certain  real  estate,  as  an 
heir  of  John  Fisher,  and  that  at  her  request  defendant,  in  1848 
and  1849,  in  order  to  expedite  the  same,  informed  himself  of  all 
the  proceedings  therein,  and  had  much  to  do  in  advising  and 
consulting  with  the  counsel,  but  does  not  remember  how  long 
he  was  so  eno-a^ed. 

That  after  the  decision  in  his  mother's  favor,  she  became  in- 
volved in  other  suits  respecting  said  property,  and  sent  for  the 
defendant,  who  came  to  New  York  and  was  engaged  for  a  year 
in  her  business,  and  under  a  power  of  attorney  disposed  of  her 
interests  in  said  real  estate,  which  was  situated  in  Brooklyn  and 
in  different  counties  in  the  western  part  of  New  York.  That 
the  amount  realized  from  the  sales  was  about  $18,000,  and  that 
her  funds  in  the  hands  of  the  Messrs.  Sackett,  in  1855,  consisted 
of  what  remained  unexpended  of  that  sum,  and  of  the  small 
amount  she  had  previously  possessed.  That  in  the  course  of 
said  business,  defendant  purchased  some  property  in  Brooklyn 
for  his  mother,  from  which  she  realized  a  profit  of  at  least 
$1,000. 

That  his  mother,  from  her  own  funds,  paid  a  claim  of  M.  M. 
Quackenbos  and  Henry  L.  Clarke,  of  about  $5,000,  on  account 
of  moneys  they  had  paid  as  indorsers  for  her  husband;  she 
having  with  her  husband  signed  an   instrument  to  secure  them, 

333 


279  SPRINGFIELD, 


Clarke  v.  Quackenbos  et  al. 


out  of  the  property  she  expected  by  litigation  to  realize  from 
her  uncle's  estate.  And  that  she  voluntarily  and  without  solic- 
itation paid  him  a  debt  due  from  his  father,  of  $1,300. 

That  his  mother  boarded  and  made  her  home,  from  the  spring 
of  1854  until  October,  1855,  with  the  complainants  Hull  near 
Sing  Sing,  about  thirty  miles  from  New  York.  That  she  ad- 
vanced to  the  Hulls  $1,000,  and  that  defendant  came  there  in 
the  spring  of  1854,  and  while  there,  an  arrangement  was  made 
with  the  Hulls  by  which  his  mother  was  to  have  a  home  per- 
manently (as  witness  understood)  with  them,  and  further  moneys 
were  advanced  to  them,  and  defendant  drew  the  bond  and  mort- 
gage for  $1,500,  executed  >  by  the  Hulls,  to  secure  the  advances 
to  that  time.  The  money  then  advanced  was  drawn  from  the 
Messrs.  Sackett,  whose  accounts  show  that  on  May  26,  1854, 
they  paid  $625  to  defendant  for  his  mother.  That  it  was  ar- 
[  *280  ]  ranged,  during  said  visit  of  defendant,  that  his  mother 
should  advance  $500  more  to  the  Hulls,  that  they  might  erect 
a  wing  or  addition  to  their  house,  so  that  she  could  have  a  room 
on  the  first  or  ground  floor,  and  defendant  drew  the  bond  and 
mortgage  to  secure  it  when  it  should  be  made.  That  said  ad- 
dition was  built,  and  the  $500  was  drawn  from  the  Messrs. 
Sackett  for  that  purpose  by  him,  on  August  15,  1854,  as  he  be- 
lieves. That  if  defendant  had  been  at  that  time  in  New  York 
he  would  doubtless  have  obtained  it  for  his  mother  as  witness 
did.  That  there  was  a  further  advance  of  $400.  That  the  pe- 
cuniary circumstances  of  the  Hulls  were  at  that  time  moderate. 
That  his  mother  paid  $7  per  week  for  her  board,  and  was  rea- 
sonably satisfied  until  the  summer  of  1855,  when  she  became 
more  and  more  dissatisfied  until  she  determined  upon  a  change 
of  residence.  That  the  causes  were  such  as  in  the  judgment  of 
both  the  parties  precluded  the  idea  of  her  remaining  with 
them. 

That  at  his  mother's  request  he  wrote  to  defendant,  inform- 
ing him  of  his  mother's  unhappiness,  and  that  she  desired  him 
to  come  to  her,  and  that  she  had  directed  the  Messrs.  Sackett  to 
have  $500  in  readiness  to  pay  him  on  his  arrival,  but  cannot 
recollect  the  precise  time  when  he  so  wrote. 

That  he  understood  that  his  mother  wrote  to  defendant  in  the 
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summer  of  1855,  to  come  to  her,  and  bring  his  wife  with  him. 
That  he  understood  that  Mrs.  Hull  wrote  to  defendant,  inform- 
ing him  of  the  dissatisfaction  and  unhappiness  of  his  mother, 
and  that  some  arrangement  must  be  made  for  another  home  for 
her.  That  he  was  informed  by  his  mother  that  she  had  written 
to  her  son,  Henry  L.  Clarke,  expressing,  in  the  strongest  terms, 
the  extremity  of  her  distress,  and  evincing  a  desire  to  remove 
for  a  time  at  least  to  his  house,  and  that  her  letter  was  answered 
by  the  wife  of  said  Henry. 

That  his  mother  anxiously  expected  defendant  at  Sing  Sing, 
and  afterwards  in  Brooklyn,  and  that  her  anxiety  was  caused 
by  her  unhappy  situation,  and  she  did  earnestly  hope  that  de- 
fendant would  remove  from  Illinois,  and  give  her  a  perma- 
nent home  in  his  family  here.  That  she  left  the  residence 
of  the  Hulls  at  Sing  Sing  in  October,  1855,  and  came  to 
Brooklyn,  and  procured  board  at  a  private  boarding-house, 
and  afterwards  in  another;  the  houses  were  kept  by  persons 
who  were  strangers  to  her.  That  he  does  not  know  that  any 
direct  appeal  was  made  by  her  to  the  complainants,  Quacken- 
bos and  Henry  L.  Clarke,  for  a  home,  but  that  she  informed 
him  that  her  wishes  and  feelings  in  regard  to  a  change  of  res- 
idence were  made  known  by  her  to  them.  That  he  does  not 
know  what  was  said  by  complainant  Quackenbos  when  [*281  J 
spoken  to,  but  the  alleged  reason  given  for  declining  to  receive 
her,  was  of  such  a  nature  as  deeply  to  mortify  and  grieve  her. 

That  he  has  been  a  widower  for  many  years,  and  did  not  keep 
house  in  1854,  1855  and  1856,  nor  for  several  years  previously. 
That  the  complainants,  Quackenbos  and  Henry  L.  Clarke,  re- 
sided, and  had  for  a  long  time  before,  in  the  city  of  New  York 
and  its  vicinity,  and  both  of  them  were  then  and  had  been  for 
many  years,  reputed  to  be  possessed  of  great  wealth.  Their 
dwellings  were  capacious,  and  their  style  of  living  such  as  is 
customary  with  gentlemen  of  wealth.  That  he  does  not  rec- 
ollect that  the  complainants,  Hull,  Quackenbos  and  Henry  L. 
Clarke,  visited  their  mother  while  she  was  at  the  boarding- 
houses  in  Brooklyn,  except  as  to  Henry  L.  Clarke,  who  did,  at 
her  special  request,  conveyed  by  the  Messrs.  Sackett,  after  the 
arrival  of  the  defendant,  visit  her.     That  his  mother  was  greatly 
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astonished  and  grieved  by  what  she  considered  his  unfilial  cold- ' 
ness,  and  by  his  omission  to  make  any  offer  of  his  aid  in  pro- 
curing her  a  home.  That  he  does  not  know  that  his  mother 
was  invited  by  the  Hulls,  or  by  Quackenbos  and  wife,  or  by 
Henry  L.  Clarke  and  wife,  to  their  houses  while  she  was  at  the 
boarding-houses  in  Brooklyn,  or  that  she  visited  them.  That 
the  alienation  and  estrangement,  as  he  understood  it,  was  on  her 
part  as  well  as  on  theirs. 

That  his  mother  informed  him,  in  the  spring  or  summer  of 
1855,  that  she  had  destroyed  her  will,  and  he  considered  the 
fact  well  known  to  all  the  family.  That  he  mentioned  it  to 
Mrs.  Hull  prior  to  [his  mother's  removal  from  Sing  Sing,  and 
also  mentioned  it  to  defendant  on  his  arrival  in  Brooklyn  in 
in  the  fall  of  1855. 

That  the  defendant  and  his  wife  immediately  procured 
board  where  their  mother  was,  and  the  subject  of  consideration 
with  defendant  and  his  mother  was  the  obtaining  a  suitable 
home  for  her. 

That  his  mother  did  frequently  express  a  morbid  dread  and 
horror  of  living  with  and  spending  her  last  days  among  stran- 
gers, and  was  at  times  needlessly  distressed  by  such  fears,  and 
frequently  alluded  to  the  case  of  her  uncle. 

That  his  mother's  determination  to  make  her  future  home 
with  defendant  in  Illinois,  and  that  he  was  then  and  had  been 
for  some  time  living  at  board,  was  known  to  all,  witness  be- 
lieves, except  possibly  Mrs.  E.  L.  Smith.  That  the  agreement 
that  the  defendant  was  to  purchase  and  furnish  a  place  or  home 
in  Illinois,  and  return  and  take  his  mother  there  to  live  with 
him,  was  well  known  in  the  winter  of  1855  or  soon  after,  to 
[  *282  ]  the  complainants  or  some  of  them.  That  he  learned 
from  his  mother  that  she  was  going  there  to  spend  the  remain- 
der of  her  days  with  defendant  and  his  wife,  and  they  were  to 
have  the  charge  of  her  and  take  care  of  her  so  as  long  as  she 
lived,  and  he  knows  that  she  considered  it  her  only  resource  if 
she  was  to  enjoy  a  home  with  any  of  her  children. 

That  he  understood    from  frequent  conversations  with   his 
mother,    that   the    agreement   was    substantially  this — all  her 
means  were  to  be  placed  in  defendant's  charge,  and  to  be  ap- 
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plied  by  him  to  the  purchase  of  such  a  residence  in  Jackson- 
ville, without  limitation  as  to  the  amount  such  purchase  might 
require,  and  whatever  remained  of  her  means  was  to  be  in- 
vested by  him  at  his  discretion  for  her  benefit.  Said  residence 
to  be  genteelly  furnished,  and  to  be  her  home  during  the  re- 
mainder of  her  life,  and  her  remains  to  be  brought  to  New 
York  for  interment  in  her  vault  in  Greenwood  Cemetery. 

That  the  defendant  was  fully  authorized  to  furnish  the  resi- 
dence spoken  of  out  of  her  funds,  and  the  title  to  it  was  to  be 
and  remain  in  him. 

That  his  mother,  in  July,  1855,  directed  the  Messrs.  Sackett 
to  have  $500  in  readiness  as  before  stated,  to  meet  the  expenses 
of  defendant  and  wife  in  the  visit  she  desired  from  them,  but 
he  does  not  recollect  that  the  money  was  to  be  obtained  from 
the  sale  of  some  of  her  bank  stock.  That  the  defendant  re- 
ceived the  $500  soon  after  arriving,  and  probably  on  presenting 
the  order  of  October  29,  1855,  as  the  Messrs.  Sackett  never 
paid  out  her  money  without  an  order  from  her.  That  all  his 
mother's  available  means  were  in  their  charge,  and  she  drew 
from  them  from  time  to  time  whatever  moneys  she  required. 
That  she  did  advance  to  him,  shortly  before  her  removal  to  Illi- 
nois, $100  in  bank  bills,  and  transmitted  to  him  $50  after  her 
removal. 

That  defendant  was  a  fortnight  or  more  in  Brooklyn,  in  May, 
1856,  and  his  mother  accompanied  him  to  Illinois.  That  he 
does  not  know  and  cannot  recollect  having  heard  that  the  com- 
plainants, Quackenbos  and  wife,  Hull  and  wife,  Henry  L.  Clarke 
and  wife,  or  any  of  them,  during  that  time,  visited  or  tendered 
any  hospitalities  to  their  mother  or  to  defendant,  or  came  to 
bid  them  a  parting  farewell  at  or  before  their  departure. 

That  he  received  a  telegraphic  dispatch  communicating  the 
death  of  his  mother,  from  defendant,  and  his  expected  arrival 
with  her  remains,  and  endeavored  to  meet  him,  but  failed  in 
consequence  of  going  to  the  Erie  depot  in  Jersey  City,  instead 
of  that  in  New  Yrork.  That  he  was  informed  that  dispatches 
were  received  by  the  Messrs.  Sackett  and  immediately  con- 
veyed to  the  relatives.  That  no  preparations  were  made  [*283  ] 
for  the  funeral  before  defendant's  arrival.  That  he  was  in- 
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formed  that  application  was  made  by  one  of  the  Messrs.  Sack- 
ett,  after  defendant  had  arrived,  to  the  complainants  Quacken- 
bos, to  have  the  funeral  at  their  house.  That  the  remains  were 
placed  in  Trinity  Church,  and  were  there  about  two  days  to  give 
time  for  the  necessary  preparations  for  the  funeral. 

That  he  was  informed  that  defendant  was  detained  in  New 
York,  on  the  occasion  of  the  funeral,  a  week  or  more,  and 
stopped  at  the  Astor  House.  That  the  Messrs.  Sackett  were 
among  the  oldest  and  most  intimate  friends  of  his  mother  and 
of  the  defendant,  who  never  failed  to  have  frequent  intercourse 
with  them  whenever  he  visited  New  York.  That  they  died 
two  or  three  years  since,  and  always  enjoyed  the  highest  char- 
acter for  integrity  and  honor  in  their  profession  and  otherwise. 

That  his  name  was  used  as  a  complainant  in  this  suit  without 
his  knowledge  and  notwithstanding  his  refusal.  That  he  was 
solicited,  about  the  close  of  the  year  1859,  to  unite  in  a  suit 
about  to  be  instituted  against  defendant,  and  to  be  conducted  by 
lawyers  whose  only  remuneration  was  to  be  the  half  or  quarter 
part  of  what  might  be  recovered,  and  that  he  positively  re- 
fused to  be  made  a  party.  That  he  was  afterwards  informed 
that  the  suit  had  been  commenced,  and  that  all  the  other  heirs 
had  united  in  such  agreement  respecting  the  suit,  but  does  not 
know  in  what  State  the  agreement  was  made,  and  does  not  re- 
member the  names  of  the  lawyers,  but  thinks  that  the  name  of 
one  of  them  was  Silliman. 

To  cross-interrogatory  5th,  "Have  you  and  the  defendant, 
in  the  family  troubles  referred  to  in  this  case,  made  common 
cause  of  hostility  to  the  complainants  or  any  of  them?"  an- 
swers, "  He  is  not  certain  that  he  rightly  understands  the  pur- 
port or  object  of  the  question.  If  it  be  meant  to  inquire 
whether  he  has  so  taken  sides  with  any  of  the  parties  as  to  be 
induced  to  combine  or  collude  with  any  of  them,  his  answer,  he 
thinks,  need  only  be,  that  the  defendant,  as  well  as  some  of  the 
complainants,  have  been  alienated  from  him  and  more  or  less 
offended  by  the  neutral  position  he  has  persisted  in  maintain- 
ing." 

Deposition  of  Robert  S.  Fleets  complainants'  witness: 

That  he  is  twenty -four  years  old,  and  resides  in  Brooklyn, 
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New  York.  That  he  was  a  clerk  in  the  office  of  the  Messrs. 
Sackett,  and  has  possession  or  control  of  their  books,  papers, 
etc.  That  he  acts  as  the  agent  of  his  sister,  Mrs.  Sackett,  who 
is  administratrix  of  C.  D.  Sackett. 

That  the  Messrs.  Sackett  were  the  agents  and  attorneys  of 
Mrs.  Eleanor  Clarke,  up  to  November  30,  1855,  when  [*284] 
she  directed  them  to  pay  over  all  her  moneys  to  her  son,  the 
defendant.  That  her  estate  was  valued  at  from  $14,000  to 
$15,000,  principally  bonds  and  mortgages,  and  some  bank 
stock.  That  he  has  no  knowledge  about  any  agency,  admis- 
sions or  inducements  of  defendant  for  such  withdrawal  or  re- 
moval, and  does  not  know  at  whose  instance  or  request  she 
.moved  to  Jacksonville,  Illinois. 

That  he  understood  from  Mr.  Sackett,  after  her  removal  to 
Jacksonville,  that  he  paid  over  the  entire  estate  of  Mrs.  Eleanor 
Clarke  to  defendant  in  money,  the  proceeds  of  collections  and 
sales  of  her  bonds  and  mortgages,  bank  stock  and  accounts. 

That  defendant  was  in  New  York  some  days  on  the  occasion 
of  his  mother's  funeral,  but  cannot  state  how  many,  and  does 
not  know  of  his  promising  any  of  those  interested  in  her  estate 
to  adjust  matters  with  them,  and  knows  nothing  of  his  leav- 
ing [New  York]  suddenly. 

That  he  is  acquainted  with  the  handwriting  of  Mrs.  Eleanor 
Clarke,  and  of  the  Messrs.  Sackett,  and  of  the  defendant,  and 
holds  the  papers  referred  to  in  the  8th  interrogatory  as  agent 
for  Mrs.  Sackett,  who  would  not  like  to  part  with  them,  and  he 
therefore  annexes  copies. 

That  Mrs.  Eleanor  Clarke  sold  her  live  shares  of  bank  stock, 
and  he  does  not  know  to  whom  she  paid  the  proceeds. 

To  cross-interrogatories  9,  10,  11,  and  12,  answers,  that  he 
thinks  telegraphic  despatches  were  sent  to  the  Messrs.  Sackett, 
of  the  death  of  Mrs.  Eleanor  Clarke,  and  of  the  time  when  de- 
fendant would  leave  [Jacksonville]  with  her  remains,  but  there 
might  have  been  none,  and  that  the  complainants,  who  were 
then  in  New  York  and  Brooklyn,  were  notified  by  the  Messrs. 
Sackett.  That  he  has  no  personal  knowledge  of  the  matters 
referred  to  in  10th  interrogatory,  except  that  Henry  L.  Clarke  and 
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defendant  met  at  Messrs.  Sackett's  office,  that  G.  A.  Sackett 
was  sent  up  to  the  Quackenbos  family  to  consult  their  views 
about  the  funeral,  and  that  it  was  arranged  [he  thinks]  at 
said  office  respecting  the  funeral.  That  he  thinks  he  put  a 
notice  of  the  funeral  in  one  of  the  Brooklyn  papers,  for  the 
Messrs.  Sackett,  and  the  notice  was  published  in  the  New 
York  papers. 

That  the  defendant  was  often  in  the  office  of  the  Messrs.  Sack- 
ett, but  cannot  state  how  often,  and  does  not  know  that  any 
of  the  complainants  called  on  him.  That  Henry  L.  Clarke  was 
the  only  one  whom  he  saw  at  the  office  at  the  same  time  de- 
fendant was. 

Copies  of  letters  of  defendant  to  the  Messrs.  Sackett,  referred 
to  in  the  opinion: 

[*285]  Rushville,  January  9,  1856. 

C.  D.  &  G.  A.  Sackett,  Esqrs.: 

My  Dear  Friends: — From  the  time  of  my  leaving  JSTew 
York  I  have  indulged  the  confident  expectation  of  hearing 
from  you  before  the  close  of  the  first  week  in  January.  On 
every  arrival  of  the  mail  since  that  period  has  elapsed,  I  have 
been  greatly  disappointed  upon  finding  that  you  had  not  yet 
written.  If  there  is  anything  you  can  do  to  facilitate  the  con- 
version of  the  mortgages  into  cash,  I  most  earnestly  beg  you 
to  do  it.  I  have  concluded  a  very  advantageous  bargain  for  a 
property  at  Jacksonville,  and  am  under  the  necessity  of  pay- 
ing $3,000  cash  on  or  before  the  first  of  March  next.  As  im- 
mediate possession  will  be  given  to  me  on  the  payment  of 
that  sum,  I  am  exceedingly  anxious  to  have  it  in  my  power 
to  do  so  as  soon  as  possible,  that  I  may  make  the  necessary 
arrangements  in  the  house  before  going  on  for  my  mother, 
who  I  know  is  daily  looking  for  me  with  much  solicitude.  If 
you  entertain  the  slightest  doubt  of  being  able  to  get  the 
mortgages  cashed  in  due  season,  let  me  know  it,  that  I  may 
come  on  at  once.  That  amount  must  be  raised  as  soon  as 
possible.  If  it  cannot  be  done  by  an  assignment  of  some  of 
the  mortgages,  I  must  then  go  on  to  E"ew  York  in  the  expec- 
tation of  borrowing  it  by  hypothecating  them.  Should  I 
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find  myself  unable  to  pay  the  money  by  the  first  of  March,  I 

shall  be  in  a  most  distressing  embarrassment. 

Do  write  me  on  receipt  of  this. 

Very  truly  yours, 

EDWARD  M.  M.  CLARKE. 

Rushville,  111.,  January  28,  1856. 
C.  D.  &  G.  A.  Sackett,  Esqks.: 

My  Dear  Sirs: — I  telegraphed  you  at  Jacksonville  for  the 
purpose  of  ascertaining  whether  any  of  the  bonds  were  sold, 
because  if  I  could  at  that  time  have  drawn  for  the  $3,000,  I 
should  have  obtained  possession  of  the  property  in  a  few  days 
instead  of  waiting  till  the  first  of  March  next,  and  then  it 
would  have  been  in  my  power  to  have  had  the  house  in 
readiness  for  mother  at  least  a  month  sooner.  From  your 
reply,  I  judge  that  it  would  be  desirable  to  defer  drawing 
upon  you  until  about  the  14th  of  February,  so  as  to  afford 
you  ten  days  after  the  20th  of  February  to  pay  it,  and  yet  I 
did  not  feel  altogether  certain  that  such  was  your  desire. 
Your  despatch  was  "  draw  on  us  at  ten  days  after  sight  be- 
fore 20th  February."  Had  I  drawn  immediately  upon  re- 
ceiving it,  that  would  have  been  a  literal  compliance  with  its 
language,  but  I  judge  that  you  desired  me  to  draw  a  few  days 
before  the  20th  Feb.,  at  ten  days'  sight.  In  this  conclusion, 
however,  I  was  not  sustained  by  Mr.  Ay  res,  the  banker,  [  *286  ] 
at  Jacksonville,  to  whom  I  showed  the  despatch,  who  said  that 
its  proper  interpretation  was,  that  I  should  draw  so  as  that  you 
would  have,  at  the  time  of  your  acceptance  of  the  draft,  ten 
days  before  the  20th  Feb'y  to  pay  it,  and  that  you  wished  me 
to  draw  about  the  1st  Feb.  I  now  think  that  neither  of  us  un- 
derstood the  despatch  as  you  intended  it.  By  our  last  mail 
(26th)  I  received  your  favor  of  18th  inst.,  in  which,  after  saying 
that  I  will  not  be  disappointed  in  the  $3,000  I  wanted  by  1st 
March,  you  say,  "  In  fact  you  may  draw  at  any  time  before  the 
20th  Feb'y  next,  at  ten  days  after  sight,  advising  us  per  letter 
for  the  amount.  We  mention  the  last  day  that  we  may  not  be 
obliged  to  hold  the  money,  which  is  now  ready,  unemployed 
after  the  first  week  in  March."  I  infer  from  this,  that  I  may 
draw  on  any  day  that  I  may  choose,  and  that  you  desire  that  I 

341 


286  SPKINGFIELD, 


Clarke  v.  Quackenbos  et  al. 


should  not  defer  it  longer  than  20th  Feb'y.  I  intend  riding 
over  to  Jacksonville  (38  miles  distant)  as  soon  after  the  1st  of 
Feb'y  next  as  I  conveniently  can,  and  will  draw  upon  you  at 
that  place,  of  which  I  will  inform  you  at  the  time  by  letter.  I 
have  some  reason  to  believe  that  I  may  obtain  possession  of  the 
property  on  the  15th  Feb'y,  in  which  case  we  will  be  able  to  go 
on  to  New  York  for  mother  by  the  first  of  March  next.  I  will 
write  to  her  by  the  next  mail.  I  trust  that  you  will  be  able  to 
dispose  of  some  of  the  other  mortgages  before  I  reach  New 
York.  I  particularly  wish  that  you  would  give  notice  to  all 
whose  bonds  are  now  due,  that  they  must  be  discharged  by  1st 
of  March  next.  I  can  readily  lend  money  here  upon  as  good 
security  as  should  be  desired,  at  ten  per  cent;  and  I  have 
engaged  for  mother  one  loan  of  $2,000  before  first  of  July  next, 
and  I  could  easily  engage  all  that  she  has.  Elizabeth  sends 
love  to  Mrs.  C.  D.  S.,  and  desired  to  be  had  in  kind  remem- 
brance by  all. 

Believe  me  to  be  very  truly  yours,  etc., 

EDWARD  M.  M.  CLARKE. 

Jacksonville,  February  16,  1856. 
C.  D.  &  G.  A.  Sackett,  Esqrs.  : 

My  Dear  Friends: — I  have  just  drawn  upon  you  for  $3,000, 
payable  on  the  first  of  March  next,  but  if  convenient  to  you, 
it  may  as  well  be  paid  on  presentation.  I  did  not  draw  at 
ten  days'  sight,  because  I  deemed  it  unimportant,  as  the  draft 
will  probably  reach  New  York  at  the  same  time  with  this  note 
(about  22nd  inst.),  and  if  you  should  desire  it,  will  have  about 
eight  days  before  the  first  March.  I  shall  leave  here  for  New 
York  as  soon  after  possession  is  given  me  of  the  property  as 
[*287]  possible.  I  trust  that  mother  is  well — shall  write  to 
her  in  a  day  or  two.  Inform  her  that  I  have  written  to  you, 
and  say  that  we  are  well,  and  more  anxious  for,  than  she  is  to 
have,  everything  arranged  as  soon  as  can  be,  so  that  we  may  go 
on  for  her,  etc.,  etc.  I  write  in  great  haste,  as  the  mail  closes 
in  a  few  minutes. 

Address  all  future  communications  to  me  at  this  place.  I 
am  very  anxious  to  know  how  mother  is,  and  will  be  much 
obliged  to  you  if  you  would  inform  me. 

Very  truly  yours, 
34-2  EDWARD  M.  M.  CLARKE. 
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Decree:  That  the  bill  be  dismissed  so  far  as  it  charges  fraud 
upon  defendant,  and  dismissed  so  far  as  it  relates  to  the  estate 
of  William  A.  Clarke,  deceased.  That  the  investments  by  de- 
fendant in  the  house,  lot  and  furniture,  belong  to  him  under 
the  agreement,  and  complainants  have  no  right  or  claim  there- 
in, but  that  the  proofs  are  not  sufficient  to  show  that  defendant 
is  entitled  to  the  residue,  and  that  defendant  pay  $1,580.80  to 
complainants  within  ninety  days,  etc.,  or,  etc. 

That  the  proofs  show  that  defendant  is  entitled  to  the  prop- 
erty at  Jacksonville.  That  the  balance  must  be  distributed 
among  the  heirs  at  law.  That  so  far  as  the  bill  charges  fraud, 
it  is  dismissed,  the  charge  not  being  sustained  by  the  evidence. 
On  the  contrary,  the  facts  show  that  defendant  has,  in  the  trans- 
actions out  of  which  this  suit  originated,  established  a  charac- 
ter for  honesty  and  filial  affection  in  pleasing  contrast  with  that 
of  others,  who  are  alone  entitled  by  the  strict  rules  of  law  to  a 
portion  of  the  estate  of  Mrs.  Clarke,  deceased,  which  in  good 
conscience  they  ought  not  to  have. 

The  decree  was  pronounced  by  "Woodson,  Judge. 

The  errors  assigned  are,  that — 

The  court  erred  in  rendering  a  decree  in  favor  of  the  com- 
plainants in  the  suit. 

The  court  erred  in  not  rendering  a  decree  in  favor  of  the  de- 
fendant in  the  suit,  dismissing  complainants'  bill. 

The  evidence  does  not  sustain  the  case  presented  by  the  com- 
plainants' bill. 

The  evidence  does  not  authorize  or  warrant  the  decree,  in  so 
far  as  the  court  rendered  a  decree  against  the  defendant  in  the 
suit. 

The  case  presented  by  the  complainants'  bill  does  not  author- 
ize or  warrant  the  decree. 

The  court  ought  to  have  allowed  the  defendant  in  the  suit 
his  cash  expenses  and  reasonable  remuneration  for  all  services 
and  losses  incurred,  rendered  and  suffered  by  him  in  [  *288  ] 
carrying  out  the  agreement  set  up  in  defendant's  answer. 

H.  B.  McClure,  for  Appellant. 

D.  A.  Smith,  for  Appellees. 
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Breese,  J.  This  case  presents  not  a  single  feature  to  com- 
mend it  to  the  favorable  consideration  of  any  conrt. 

The  answer  of  the  appellant,  sustained  as  it  is  by  all  the 
proofs  in  the  cause,  shows  a  case  of  such  heartlessness  on  the 
part  of  the  complainants — such  want  of  filial  regard — such  ab- 
sence of  affection  and  reverence  for  an  aged  mother  on  the  very 
brink  of  the  grave,  and  who  had  been  more  than  mother  to  all 
of  them — whose  temper  was  of  the  kindest  and  most  cheerful 
nature — whose  heart  yearned  for  her  children's  love  and  sympa- 
thy— who  had  been  accustomed  to  all  the  luxuries  and  atten- 
tion which  wealth  cannot  fail  to  command — within  the  circles 
of  whose  gentleness  and  love,  all  ought  to  be  happy — whose 
gentle  disposition  created  an  atmosphere  around  her,  which 
should  have  warmed  the  coldest  heart — who  had,  from  the  im- 
pulses of  her  generous  nature,  embarrassed  herself  to  relieve 
them — who  was  suffered,  by  them,  surrounded,  as  they  were,  by 
all  the  comforts  of  life,  residing  in  luxurious  mansions,  with 
rooms  well  furnished  and  to  spare,  to  make  her  home  with 
strangers,  at  the  advanced  age  of  eighty-three,  who  denied  to  her 
remains  the  shelter  of  their  roofs, — presents  such  a  picture  of 
cold  and  heartless  nature,  as  to  make  humanity  shudder!  We 
cannot  contemplate  the  painful  picture  with  that  coolness  which 
should  characterize  judicial  conduct,  and  we  shut  it  out  from 
our  view  with  the  remark,  that  their  presumption,  in  claiming 
the  property  of  a  mother  thus  abandoned,  and  neglected,  is  un- 
paralleled. The  able  counsel  who  argued  the  case  on  their  part, 
contented  himself  with  contending,  that  although  property  and 
means  sufficient  to  procure  and  furnish  a  fit  residence  for  this 
aged  mother,  was  undoubtedly,  by  her  free  gift,  the  property 
of  the  appellant,  yet  as  to  the  surplus  remaining,  he  was  but  a 
trustee  for  the  complainants,  her  heirs  at  law.  This  is  the  only 
point  we  will  notice.  This  surplus  it  seems,  amounted  to 
about  fifteen  hundred  dollars,  and  for  it,  a  decree  has  been  pass- 
ed to  compel  the  appellant  to  account  to  complainants  for  it,  all 
pretense  of  fraud  so  freely  charged  in  the  bill  against  him,  being 
expressly  ignored  in  the  decree  itself. 

Under  the  circumstances  of  this  case,  there  being  such  a  full 
[  *289  ]  denial  of  all  the  material  statements  of  the  bill,  and  the 
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proofs  being  so  full  and  conclusive,  in  support  of  the  position 
assumed  by  the  appellant  in  his  answer,  that  he  was  the  donee 
of  the  entire  fund,  that  we  would  require  the  strongest  evidence 
to  establish  a  trust  in  their  favor — in  favor  of  persons  who  had 
repudiated — disowned — contemned  and  spurned  the  donor. 
From  the  evidence,  we  think  it  is  impossible  to  believe,  that 
this  venerable  mother,  feeling  so  sensitively  as  she  appears  to 
have  done,  the  coldness  and  ingratitude  of  these  her  children, 
and  protesting  always,  that  they  should  enjoy  none  of  the  es- 
tate, should  have  so  bestowed  that  estate  as  that  any  part  of  it 
should  come  to  the  complainants.  There  is  no  one  fact  in  the 
cause  to  warrant  this  conclusion,  and  it  should  not  exist  in  such 
a  case  as  this,  in  mere  inference  from  other  facts,  but  should  be 
positively  established.  The  appellees  attempt  to  make  out  this 
trust,  by  the  testimony  of  James  P.  F.  Clarke,  who,  to  his 
credit  be  it  said,  refused,  though  a  brother,  and  as  well  entitled 
to  a  share  of  this  estate  as  the  complainants,  to  become  a  party 
to  the  bill.  This  witness  gives  a  full  and  apparently  fair  his- 
tory, of  the  arrangements  by  which  appellant  came  into  the 
possession  of  their  mother's  whole  estate.  His  testimony,  in 
the  most  essential  particulars,  does  not  materially  differ  from 
the  testimony  of  Mrs.  Waite  and  Mrs.  Woodruff,  nor  is  it  at 
variance  with  anything  contained  in  the  letters  of  appellant  to 
the  financial  agent  of  his  mother.  From  all  these  sources,  keep- 
ing the  circumstances  surrounding  the  parties  in  view — the  un- 
natural conduct  of  these  complainants — the  filial  love  and  rev- 
erence of  the  appellant — the  utter  negation  by  the  mother  of 
any  wish  that  these  complainants  should  profit  by  her  estate, 
we  find  in  none  of  these,  any  satisfactory  evidence  of  a  trust  in 
the  surplus  to  be  held  for  the  appellees.  We  adopt  the  theory 
in  relation  to  this  surplus,  presented  by  the  appellant  in  his 
answer.  That  while  for  the  maintenance  of  his  aged  and  ven- 
erable mother,  and  for  her  reasonable  enjoyment,  growing  out 
of  the  arrangement  she  had  made  with  the  appellant,  she  had 
the  same  kind  of  interest  in  the  surplus,  should  there  be  any 
after  purchasing  and  furnishing  a  residence,  that  she  had  in  the 
establishment  itself,  yet  such  surplus,  like  the  house  and  furni- 
ture, was  the  property  of  the  appellant.     It  could  not,  in  our 
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judgment,  go  to  these  complainants,  without  doing  violence  to 
the  arrangement,  and  to  the  manifest  intention  of  the  parties, 
the  donor  and  donee  of  the  fund. 

Ingratitude  is  a  most  detestable  vice,  and  most  against  jus- 
tice, and  sharper  than  a  serpent's  tooth,  it  wounds  so  deeply  as 
to  agonize  by  its  sting.  Does  equity  demand  compensation 
shall  be  made  to  those  who  have  so  violated  justice,  and  so  stung 
[*290]  to  agony  the  bosom  that  nurtured  them?  We  could 
not  so  hold  without  the  strongest  evidence.  We  would  not  in- 
fer it  from  circumstances,  except  of  the  most  convincing  nature, 
none  of  which  do  we  find  in  this  case.  The  evidence  of  Mrs. 
Waite,  Mrs.  Woodruff,  James  P.  F.  Clarke,  and  the  letters  of 
appellant  to  the  financial  agent,  the  Sacketts,  fail  to  furnish, 
when  looked  at  in  the  light  of  the  circumstances  in  the  case, 
any  sufficient  evidence  of  a  trust  in  this  property.  The  burden 
of  proof  was  on  the  complainants  to  establish  a  trust,  which 
they  have  failed  to  do.  The  decree  is  reversed,  and  the  bill  dis- 
missed. 

Decree  reversed. 


Julia  Ann  Quackenbos  et  al.,  Plaintiffs  in   Error,  v. 
Edward  M.  M.  Clarke,  Defendant  in  Error. 

ERROR  TO  MORGAN. 

See  the  preceding  case  for  a  statement  of  this.  These  cases 
are  brought  to  this  court  upon  the  same  decree  pronounced  in 
the  Circuit  Court,  but  by  the  different  parties. 

Breese,  J.  This  case  is  precisely  similar  in  all  respects  to 
the  case  of  Clarice  v.  Quackenbos  and  others,  decided  on  ap- 
peal. The  plaintiffs  here,  who  were  complainants  below,  not 
satisfied  with  the  decree,  bring  the  case  here  by  writ  of  error, 
and  assigned  as  the  only  error  in  the  decree,  that  the  court  did 
not  allow  them  interest  on  the  amount  decreed  to  be  paid  to 
them  for  a  reasonable  period,  for  the  investment  of,  or  account- 
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ing  for  the  moneys,  after  they  came  to  the  hands  of  the  de- 
fendant. 

As  we  have  found  in  the  principal  case  that  there  was  no 
trust  of  these  moneys,  the  defendant  could  have  abused  none. 
As  we  could  not  conceive,  from  the  evidence,  that  the  mother 
of  these  plaintiffs  ever  intended  or  wished  that  they  should 
enjoy  any  portion  of  her  estate,  but  had  bestowed  the  whole  of 
it  upon  the  defendant,  endeared  to  her  by  the  strongest 
ties  of  love  and  affection,  and  who  had,  on  all  occasions,  ex- 
hibited to  her  the  greatest  filial  regard,  and  had  extended  to 
her  at  all  times  the  kindest  offices,  we  have  been  disposed  to 
give  the  most  liberal  interpretation  to  what  the  donor  and 
donee  have  said  and  done,  in  order  to  effectuate  the  manifest 
intention  of  the  donor.  As  we  have  said  in  that  case,  that 
whilst,  for  the  maintenance  and  enjoyment  of  the  mother,  by 
virtue  of  the  arrangement  between  her  and  the  defendant, 
she  had  the  same  kind  of  interest  in  any  surplus  that  [  *291  ] 
might  remain  after  purchasing  and  furnishing  a  house  for  her 
residence,  that  she  had  in  such  residence,  still,  such  surplus, 
like  the  house  and  furniture,  was  the  property  of  the  appellant, 
and  could,  in  no  event,  go  to  the  plaintiffs  without  violating 
the  arrangement  and  thwarting  the  manifest  intention  of  the 
parties.  Further  reflection  satisfies  us  that  this  view  in  no  way 
conflicts  with  the  testimony  in  the  cause,  but  is  in  perfect  har- 
mony with  it.  That  part  of  the  decree  on  which  the  error  has 
been  assigned  is,  of  course,  affirmed,  the  decree  itself  being  re- 
versed, by  the  decision  in  the  case  of  Clarke  against  these  plain- 
tiffs on  the  appeal  brought  by  him. 

Decree  affirmed. 


George  W.  Eives,  Appellant,  v.  Elias  Kumler,  Ap- 
pellee. 

APPEAL  FROM  EDGAR. 

It  is  not  due  diligence  for  the  assignee  of  a  note  to  delay  issuing  an  execution 
against  the  maker  of  the  note,  for  more  than  two  months  after  obtaining 
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his  judgment — and  without  showing  some  excuse  for  such  delay,  he  cannot 
hold  the  assignor. 

An  averment  that  a  sheriff's  return  was  signed,  is  unnecessary;  this  will  be 
presumed. 

In  an  action  upon  a  promissory  note,  by  the  assignee  against  the  assignor, 
the  defendant  filed  a  demurrer  to  the  declaration,  which  was  overruled,  and 
he  elected  to  stand  by  it.  It  was  competent  for  the  clerk  to  assess  the  dama- 
ges. 

It  is  error  to  award  the  plaintiff  greater  damages  than  he  claims  in  his  declar- 
ation. 

The  opinion  of  the  Court  contains  a  full  statement  of  the 
case. 

James  A.  Eads,  for  Appellant. 

Thomas  C.  W.  Sale,  for  Appellee. 

Breese,  J.  This  is  an  action  of  assumpsit,  brought  by  the 
assignee  against  the  assignor  of  a  promissory  note.  The  dec- 
laration averred  the  execution  of  a  note  by  one  Thornton  to 
Rives,  and  by  him  assigned  to  the  plaintiff  below.  That  the 
note  matured  July  10,  1859,  and  judgment  was  obtained 
against  the  maker,  for  the  amount  of  the  note,  at  the  October 
term,  of  that  year,  of  the  Circuit  Court  of  Edgar  county, 
where  the  maker  resided,  and  that  such  term  was  the  first 
[*292]  term  after  the  note  became  due.  That  he  sued  out  an 
execution  on  the  judgment  and  placed  it  in  the  hands  of  the 
sheriff  of  the  county,  on  the  14th  of  January,  1860,  which 
execution  was  returned  by  the  sheriff,  indorsed  as  follows:  "Re- 
turned no  property  found,  April  14,  I860;"  that  the  debt  re- 
mains unpaid;  with  the  usual  conclusion  in  assumpsit.  Dama- 
ges, fifteen  hundred  dollars. 

The  defendant  demurred  generally  to  this  declaration,  and 
there  was  judgment  for  the  plaintiff  on  the  demurrer,  and  a  ref- 
erence to  the  clerk  to  compute  the  damages.  The  defendant 
rested  upon  his  demurrer.  The  clerk  computed  the  damages, 
and  reported  them  to  the  court,  at  fifteen  hundred  and  thirteen 
and  seventy-five  one-hundredths  dollars,  for  which,  final  judg- 
ment was  entered,  and  costs  and  execution  awarded.  The  de- 
fendant appeals  to  this  court,  and  assigns  his  errors,  overruling 
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the  demurrer  to  the  declaration,  and  in  directing  the  clerk  to 
compute  and  report  the  damages,  and  also  that  the  judgment 
is  rendered  for  a  greater  amount  of  damages  than  is  claimed 
in  the  declaration. 

The  demurrer  brings  up  the  question  of  due  diligence.  The 
suit  was  brought  against  the  maker  at  the  first  term  of  the 
court  next  after  the  maturity  of  the  note.  This  is  one  effort 
at  due  diligence.  He  is  also  required  to  use  the  means  to 
enforce  the  judgment  as  soon  as  practicable  by  ordinary  dili- 
gence. Saunders  v.  0' Bryant,  2  Scam.  370;  Bestor  v. 
Walker,  4  Gilm.  3;  Nixon  v.  Weyhrich,  20111.  600;  Chalmers 
v.  Moore,  22  ib.  359.  The  question  arises,  is  it  ordinary  dili- 
gence, such  diligence  as  a  prudent  man  would  exercise  in  a 
case  where  there  was  no  recovery  over,  to  delay  the  issuing 
of  an  execution  sixty  days  after  the  rendition  of  the  judgment? 
No  excuse  is  shown  for  not  issuing  execution  at  an  earlier  day. 
In  the  case  of  Bestor  v.  Walker,  above  cited,  the  first  and 
third  counts  in  the  declaration  set  out  the  recovery  of  a  judg- 
ment against  the  maker  of  the  note  on  the  7th  of  June,  1843, 
and  the  issuing  of  an  execution  thereon  on  the  30th  of 
August  thereafter.  The  court  say,  "there  is  some  doubt 
whether  this  is  not  such  a  defect  as  might  be  fatal  on  error, 
were  they  the  only  counts  in  the  declaration.  In  this  respect, 
the  court  says,  the  allegations  certainly  do  not  show  due  dili- 
gence. For  the  purpose  of  reaching  the  indorser,  the  holder 
is  required  not  only  to  institute  and  prosecute  his  suit  to 
judgment  at  the  earliest  practicable  time,  but  also  to  enforce 
that  judgment  by  execution  as  soon  as,  by  ordinary  diligence, 
he  can.  If,  in  any  such  case,  it  appear,  from  the  declaration, 
that  the  time  intervening  between  the  judgment  and  the  exe- 
cution be  so  great  as  to  show  clearly  that  the  delay  in  the 
emanation  of  such  process  is  the  result  of  the  plaintiff 's  [*293] 
negligence,  and  the  declaration  contains  no  matter  of  excuse 
for  sucli  neglect,  the  declaration  must  be  held  bad  on  demurrer." 

We  cannot  think  a  delay  of  more  than  sixty  days,  in  these 
times  of  great  and  rapid  changes  in  the  circumstances  of  the 
people  of  this  State,  engaged  in  active  pursuits  or  otherwise, 
shows  such  diligence  as  a  reasonably  prudent  man,  watchful 

349 


293  SPKINGFIELD, 


Rives  v.  Kumler. 


over  his  own  interests,  would  exercise.  Why  was  not  an  execu- 
tion taken  out  at  the  end  of  the  October  term?  Why,  if  the 
fact  be  so,  was  it  not  averred  in  the  declaration,  that  such  speedy 
action  would  not  have  availed,  the  maker  not  having  then  any 
property,  or  for  some  other  sufficient  reason?  Sixty  days,  work 
wonderful  changes  in  the  business  relations  of  our  people,  and 
in  these  stirring  times,  a  delay  of  so  many  days,  more  than  two 
months,  cannot  be  considered  due,  or,  what  is  the  same  tiling, 
reasonable  diligence. 

We  therefore  think  the  demurrer  should  have  been  sus- 
tained. 

As  to  the  objection  that  it  is  not  alleged  the  sheriff's  return 
was  signed,  the  presumption  is  that  it  was  signed,  and  that  is 
the  effect  of  the  averment. 

The  damages  claimed  were  founded  upon  a  promissory  note 
for  the  direct  payment  of  money,  and  it  was  competent,  under 
our  statute,  for  the  clerk  to  compute  them.  We  have  repeated- 
ly decided  that  a  plaintiff  in  an  original  suit  in  the  Circuit 
Court,  cannot  recover  more  damages  than  he  has  claimed  in  his 
declaration.  Brown  et  al.  v.  Smith,  24  111.  197,  and  cases  there 
cited.  In  suits  originating  before  a  justice  of  the  peace  and 
brought  by  appeal  to  the  Circuit  Court,  we  have  held,  that  the 
Circuit  Court  may  give  a  judgment  in.  a  sum  beyond  the  juris- 
diction of  the  justice  of  the  peace,  if  it  be  increased  by  the  ac- 
cumulation of  interest,  as  the  interest  is  calculated  on  the  note, 
and  not  on  the  justice's  judgment,  as  for  example,  if  suit  is 
brought  before  a  justice  on  a  note  for  ninety  dollars  or  a  sum 
less  than  a  hundred  dollars,  when  it  gets  to  the  Circuit  Court 
by  appeal,  if  the  interest  upon  it  swells  the  amount  due  to  more 
than  one  hundred  dollars,  the  justice  is  not  ousted  of  his  juris- 
diction. Wilson  v.  Van  Winkle,  2  Grilm.  684.  We  know  of 
no  case  originating  in  the  Circuit  Court  where  more  damages 
can  be  recovered  than  are  claimed  in  the  declaration. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  leave  to  plaintiff  to  amend  his  declaration. 

Judgment  reversed. 
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Delavan  Martin,  Administrator  of  Albert  Hous-  [*294] 
ton,  deceased,  Appellant,  v.  James  Charter,  Ad- 
ministrator of  Jonathan  Charter,  deceased,  Appellee. 

appeal  from  Mcdonough. 

It  is  a  settled  principle  of  law  that  the  levy  of  an  execution  upon  personal 
property,  sufficient  to  satisfy  it,  is  of  itself  a  satisfaction  of  the  execution. 
But  this  rule  is  changed  by  sec.  30,  chap.  57,  Rev.  Stat,  of  1845 — which  pro- 
vides for  the  giving  of  a  forthcoming  bond.    This  statute  is  constitutional. 

This  was  an  action  of  trespass,  brought  to  the  October  term  of 
the  McDonough  Circuit  Court,  1856,  for  the  taking  of  a  horse, 
the  property  of  Albert  Houston.  Since  the  commencement  of 
the  suit,  both  parties  have  departed  this  life. 

The  defendant  pleaded  the  general  issue,  and  a  special  plea, 
that  he  was  at  the  time  of  the  supposed  trespass,  a  constable  of 
said  county,  and  had  as  such  an  execution  in  full  force,  etc.,  in 
favor  of  one  Hungate,  and  against  Knowles  and  McGee,  for 
the  sum  of  $65,  and  that  at  the  time  said  execution  came  tc 
the  hands  of  said  constable,  the  horse  mentioned  in  plaintiff's 
declaration  was  the  property  of  Knowles  and  liable  to  said 
execution,  and  was  by  virtue  of  said  execution,  taken  and  sold, 
etc. 

The  plaintiff  added  a  similiter  to  the  general  issue,  and  to  de- 
fendant's second  plea,  by  leave,  etc.,  replied,  substantially,  that 
after  said  execution  came  to  the  hands  of  the  constable,  he 
levied  the  same  on  two  other  horses  and  a  threshing  machine, 
which  were  more  than  sufficient  to  satisfy  said  execution,  and 
that  said  constable  took  from  Knowles,  a  delivery  bond,  with 
good  and  sufficient  security,  for  the  delivery  of  the  property  so 
levied  upon,  on  a  certain  day  therein  mentioned  to  be  sold  to 
satisfy  said  execution,  and  left  said  property  in  possession  of 
said  Knowles,  and  that  after  the  taking  of  said  delivery  bond, 
and  before  the  time  for  the  delivery  of  the  property  therein 
mentioned,  the   said   Knowles  sold   and   delivered   the  horse 
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mentioned  in  plaintiff's  declaration  to  one  Martin,  who  sold  and 
delivered  said  horse  to  the  plaintiff. 

To  which  replication  the  defendant  demurred.  The  demurrer 
was  sustained,  and  the  plaintiff  abided  by  the  same.  Where- 
upon judgment  was  rendered  for  defendant. 

The  appellant  assigns  the  following  error:  the  court  erred  in 
sustaining  defendant's  demurrer  to  plaintiff's  replication  to  de- 
fendant's second  plea,  and  rendering  judgment  thereon. 

Bailey  &  Van  Vleck,  for  Appellant. 

[*295  ]  Caton,  C.  J.  It  is  a  well  settled  principle  of  law,  no 
doubt,  and  often  recognized  by  this  court,  that  the  levy  of  an 
execution  upon  personal  property  subject  to  execution,  of  value 
sufficient  to  satisfy  it,  is  of  itself  a  satisfaction  of  the  execution. 
But  we  know  of  no  constitutional  provision  depriving  the  leg- 
islature of  the  right  to  change  this  rule  of  law,  in  a  given  case 
or  generally.  And  if  there  be  no  such  prohibition,  then  has  the 
legislature  rightfully  changed  the  law  in  this  case?  Section 
thirty  of  chapter  fifty-seven,  Rev.  Stat.  1845,  provides,  that  when 
the  officer  has  levied  an  execution  upon  personal  property,  he 
may  take  a  bond  for  the  forthcoming  of  the  property  on  the  day 
fixed  upon  for  sale,  and  then  deliver  it  to  the  owner.  And  the 
next  section  provides,  that  if  the  property  is  not  produced  at  the 
sale,  in  pursuance  of  the  exigencies  of  the  bond,  the  officer  "  may 
proceed  to  execute  the  same,  in  the  same  manner  as  if  no  levy 
had  been  made."  That  is  precisely  what  was  done  in  this  case, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Justice  Walker  took  no  part  in  the  decision  of  this  case. 
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Edward  S.  Hinrichsen,  Plaintiff  in  Error,  v.  Louis 
Reinback,  Harry  Reinback,  and  Charles  Sample, 
Defendants  in  Error. 

ERROR  TO  MORGAN. 

A  recovered  a  judgment  against  C,  and  was  at  the  same  time  surety  for  B.  upon 
an  arbitration  bond,  for  submitting  differences  between  B  and  C  to  arbitra- 
tion. C,  obtained  an  award  against  B,  and  then  filed  a  bill  to  have  the 
amount  of  the  judgment  credited  on  the  award.  Held,  that  as  A's  liability 
to  C  was  only  contingent  and  might  never  arise,  he  should  not  be  restrained 
from  collecting  his  judgment,  unless  it  was  alleged  that  he  was  insolvent  or 

.  about  to  leave  the  State. 

June  22,  1858,  plaintiff  in  error  filed  his  bill  in  chancery  in 
the  Morgan  Circuit  Court,  alleging,  that  in  August,  1840, 
Harry  Reinback  and  Edward  S.  Hinriclisen,  formed  a  partner- 
ship, under  the  style  and  firm  of  Hinriclisen  &  Reinback,  and 
under  said  firm,  did  business  at  Franklin,  in  said  county,  till 
about  the  first  day  of  January,  1851.  That  about  the  first 
of  January,  1851,  said  firm  was  dissolved,  and  one  Hiram  Yan 
Winkle  came  into  said  firm,  with  the  said  Edward  S.  Hinrichsen 
and  Harry  Reinback.  Said  last  firm  assumed  the  name  of  Rein- 
back &  Yan  Winkle,  said  Hinrichsen  being  a  silent  [*296] 
partner,  and  continued  under  said  last  named  firm  till  March, 
1853,  when  Hinrichsen  &  Reinback  purchased  the  entire  inter- 
est of  Hiram  Yan  Winkle  in  said  firm.  That  in  January,  1853, 
said  Hinrichsen  &  Reinback,  on  account  of  said  firm,  executed 
a  note  to  said  Louis  Reinback  for  the  sum  of  $100 ;  that  said 
firm  was  indebted  to  the  firm  of  Reinback  &  Hinrichsen,  a  firm 
composed  of  Louis  Reinback  and  Michael  Hinrichsen.  Said 
last  named  firm  having  dissolved,  Hinrichsen  &  Reinback,  on 
the  15th  day  of  February,  1853,  in  settlement  of  said  debt,  gave 
a  note  due  one  day  after  date,  with  ten  per  cent,  interest,  to 
Michael  Hinrichsen,  for  $354.85,  and  a  note  for  like  amount  of 
same  date,  payable  to  Louis  Reinback.  That  in  March,  1853, 
all  the  assets  of  the  firm  of  Reinback  &  Yan  Winkle,  and  Hin- 
richsen &  Reinback,  were  placed  in  the  hands  of  Harry  Rein- 
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back  for  collection  and  disbursement,  amounting  to  $5,865; 
also  the  stock  of  goods  on  hand  at  that  time,  amounting  to 
$1,610 — the  debts  due  from  said  firm  being  about  $6,000,  inclu- 
ding the  three  notes  above  mentioned.  That  assets  received  by 
Harry  Reinback  were  ample  to  pay  all  the  debts  against  said 
firms. 

That  in  the  spring  of  1855,  Louis  and  Harry  Reinback 
formed  a  partnership ;  and  charges  that  said  last  named  firm 
used  the  means  of  Reinback  &  Van  Winkle  in  the  business. 
That  Louis  Reinback,  fraudulently  intending  to  aid  Harry 
Reinback  to  cheat  complainant,  commenced  two  suits  at  law 
against  him  and  Harry  Reinback;  one  on  the  two  notes  above 
mentioned,  made  payable  to  him,  and  the  other  in  the  name 
of  Michael  Hinrichsen,  to  his  use,  on  the  note  dated  February 
16,  1853,  for  $354.85.  Said  causes  were  continued  to  the 
March  term,  1857,  of  said  court;  at  which  term  Hinrichsen 
filed  his  separate  plea  in  said  cases;  said  Harry  Reinback 
made  no  defense, — and  also  filed  his  bill  in  chancery  in  said 
court,  praying  for  an  injunction,  restraining  said  Louis  Rein- 
back from  further  prosecuting  said  suits ;  but  by  mistake  it 
was  made  to  apply  only  to  the  case  of  Louis  Reinback;  that 
judgment  was  therefore  rendered  against  Hinrichsen  in  the 
case  of  Michael  Hinrichsen,  to  the  use  of  Louis  Reinback; 
that  therefore  Hinrichsen  presented  his  petition,  praying  an 
injunction  to  the  last  named  case,  which  prayer  was  granted 
by  the  master  in  chancery.  At  the  March  term,  1857,  defend- 
ants Louis  and  Harry  Reinback  filed  their  answer  in  said 
case,  and  moved  the  court  to  dissolve  the  injunctions,  which 
motion  was  overruled.  Said  cause  was  referred  to  a  special 
master,  to  state  accounts,  and  cause  continued;  by  stipulation 
[  *297  ]  of  counsel,  both  cases  were  to  be  heard  by  the  special 
master.  Before  said  master  had  made  up  his  statement  of  ac- 
counts, by  agreement  of  parties,  all  matters  in  controversy  be- 
tween Harry  Reinback  and  Edward  S.  Hinrichsen,  were  refer- 
red to  arbitrators  for  final  award.  Accordingly,  the  parties  en- 
tered into  bond — penalty,  $5,000 — Louis  Reinback  being  surety 
for  Harry  Reinback,  and  Michael  Hinrichsen  surety  for 
Edward  S.  Hinrichsen,  for  the  faithful  performance  of  the 
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award;  by  said  agreement  to  arbitrate,  the  injunctions  were  to 
be  dissolved.  And  at  the  October  term,  1857,  of  said  court,  the 
same  were  dissolved.  That  said  judgments,  interest  and  costs 
amount,  in  the  aggregate,  to  about  $1,500;  that  execution,  since 
issued  on  the  same,  has  been  levied  on  the  property  of  Hin- 
richsen by  Charles  Sample,  sheriff  of  said  county.  That  said 
arbitrators  to  whom  said  matters  were  referred,  having  fully 
heard  the  evidence  in  the  case,  in  March,  1858,  made  their 
award  as  follows : 

Edward  S.  Hinrichsen,  ) 

>   On  Arbitration. 
H.   Reinback.  ) 

The  undersigned  arbitrators,  after  hearing  the  testimony  and 
"after  due  consideration  thereof,  do  award  that  the  said  Harry 
Reinback  account  and  pay  to  the  firms  of  Hinrichsen  &  Rein- 
back, and  Reinback  &  Van  Winkle,  the  sum  of  $1,296.90,  that 
the  parties  be  entitled  to  the  proceeds  of  all  unsettled  and  out- 
standing assets  of  said  firms  in  equal  amounts,  and  that  the 
cost  of  this  arbitration  be  divided  between  the  parties,  etc. 

(Signed  and  sealed  by  arbitrators.) 

That  Reinback  had  due  notice  of  the  same ;  that  Harry  Rein- 
back is  still  appropriating  outstanding  assets  of  said  firms,  and 
refuses  to  perform  said  award;  and  Louis  Reinback  is  now  en- 
deavoring to  collect  the  amount  of  said  judgments  off  of  Hin- 
richsen; that  Hinrichsen  is  about  to  commence  suit  at  law  on 
said  arbitration  bond,  and  prays  for  an  injunction,  restraining 
Louis  Reinback  from  further  proceeding  to  collect  his  judg- 
ments until  said  case  is  heard ;  prays  that  the  amount  of  judg- 
ment that  may  be  recovered  in  said  suit  at  law,  be  set  off  or 
credited  on  said  judgments  enjoined. 

Master  in  chancery  of  said  county  granted  said  injunction,  on 
complainant  giving  bond  to  defendants,  in  penalty  of  $3,000— 
with  Michael  Hinrichsen  as  surety. 

Afterwards,  on  the  14th  of  March,  1860,  said  Edward  S. 
Hinrichsen,  by  leave,  filed  his  amended  bill  in  this  case,  alleg- 
ing, that  Hinrichsen  &  Reinback  purchased  the  interest  of  Yan 
Winkle  in  the  firm  of  Reinback  &  Yan  Winkle,  and  [*298] 
also  agreed  to  pay  all  the  indebtedness  of  said  firm  of  Reinback 
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&  Van  Winkle;  that  as  between  themselves  and  the  said  Yan 
Winkle,  the  said  Edward  and  the  said  Harry  were  the  only 
persons  interested  in  the  firm  of  Hinrichsen  &  Reinback,  and 
Reinback  &  Yan  Winkle;  that  thereby  said  award  is  the  same 
in  legal  effect  as  though  it  had  directed  Harry  to  pay  $1,296.50 
on  the  joint  indebtedness  of  the  said  Edward's  and  the  said 
Harry's  indebtedness ;  that  it  was  a  matter  of  perfect  indiffer- 
ence whether  said  sum  should  be  paid  on  indebtedness  of  Hin- 
richsen &  Reinback,  or  of  the  firm  of  Reinback  &  Yan  Winkle; 
that  when  the  award  was  made,  the  only  outstanding  debts 
against  the  firms  of  Hinrichsen  &  Reinback  and  Reinback  & 
Yan  Winkle,  were  the  two  payments  already  referred  to,  as 
now  existing  on  the  record  of  this  court,  and  a  debt  of  some 
$300  to  John  Spins,  which  last  debt  Hinrichsen  paid  before  the 
filing  of  the  bill  in  this  case;  that  the  only  indebtedness  now 
outstanding  against  either  firm,  are  the  two  judgments  offered, 
except  a  pretended  claim,  now  in  litigation,  of  some  $257. 

That  the  first  injunction  referred  to  in  the  original  bill,  Was 
granted  on  condition  that  Hinrichsen  and  one  Jacob  Sample 
would  execute  injunction  bond — penalty  $2,000 — conditioned 
for  payment  of  any  judgment  the  court  might  render.  Said 
bond  was  duly  given  by  Hinrichsen  and  the  said  Sample;  that 

after  the  dissolution,  on  the day  of ,  Louis  and  Harry 

Reinback  brought  suit  on  said  bond  on  the  common  law  side  of 
this  court.  Suit  still  pending  against  Hinrichsen,  impleaded 
with  Jacob  Sample,  since  deceased,  seeking  to  obtain  judg- 
ment against  Hinrichsen,  alleging,  as  a  breach  of  the  condi- 
tion of  said  bond,  the  non-payment  of  said  judgment.  That  in 
the  second  injunction  suit  in  said  original  bill  mentioned,  said 
injunction  was  granted,  on  condition  that  said  E.  S.  Hinrichsen 
and  Thos.  Spainhaver  would  execute  a  bond  to  defendants  in  the 
penal  sum  of  $908.91,  conditioned  to  pay  any  judgments  that 
might  be  rendered;  that  said  bond  was  duly  filed;  that  after  the 
dissolution  of  said  last  injunction,  and  after  the  commencement 
of  this  present  suit,  on  the day  of ,  1859,  L.  and  H.  Rein- 
back brought  suit  at  law  on  the  common  law  side  of  this  court, 
on  said  bond,  which  is  still  pending  against  E.  S.  Hinrichsen 
and  Thomas  Spainhaver,  alleging,  as  a  breach  of  the  condition  of 
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said  bond,  the  non-payment  of  the  judgment  rendered  in  case  of 
Michael  Hinrichsen  to  the  use  of  Louis  Reinback.  Judgment 
referred  to  in  favor  of  Louis  Reinback,  was  rendered  by  the  Cir- 
cuit Court  of  Morgan  county,  October,  185T,  for  $1,000.70  dam- 
ages and  costs  of  suit.  The  judgment  in  case  of  Michael  [  *299  ] 
Hinrichsen  and  Louis  Reinback,  referred  to,  was  rendered 
March  term,  1857,  of  said  court,  for  $448.82,  and  costs  of  suit. 

That  before  the  filing  of  amended  bill,  to  wit,  on  the day 

of  November,  1858,  by  interlocutory  decree  in  this  suit,  the  in- 
junction granted  was  dissolved,  and  $75  damages  was  awarded 
for  wrongful  suing  out  injunction.  Bond  in  this  case  was  ex- 
ecuted by  E.  S.  Hinrichsen  and  Michael  Hinrichsen.     That  on 

the day  of ,  185-,  L.  and  H.  Reinback  brought  suit. 

in  said  court  on  said  bond,  to  recover  the  $75 — suit  still  pend- 
ing. 

Amended  bill  prays  that  L.  and  H.  Reinback  be  enjoined 
from  collecting  said  judgments  against  E.  S.  Hinrichsen  and 
H.  Reinback,  out  of  property  of  E.  S.  Hinrichsen,  except  on 
condition  of  first  crediting  said  judgments  with  aggregate  sum 
of  $1,448.25,  being  $1,296.90,  with  interest  from  date  of  award; 
that  injunction  be  granted  restraining  Louis  and  Harry 
Reinback  from  attempting,  in  said  first  two  suits  now  pending, 
to  recover  judgments  against  defendants  therein,  on  account  of 
non-payment  of  the  common  law  judgments.  Also,  that  the 
court  will  vacate  said  interlocutory  order  made  in  this  case,  and 
grant  injunction  restraining  said  Louis  and  Harry  Reinback 
from  prosecuting  said  suit.     Amended  bill  sworn  to. 

May  22,  1860,  defendants  filed  their  joint  and  several  answer 
in  this  case.  That  Sample  is  nominal  party — not  interested  in 
suit.  Louis  and  Harry  Reinback  admit  recovery  of  judgment 
in  favor  of  Michael  Hinrichsen,  to  the  use  of  Louis  Reinback, 
March  17,  1857,  for  $448.80,  and  costs.  Also  judgment  of 
Louis  Reinback,  against  same  defendants,  Oct.  30,  1857,  for 
$1,000.70,  and  costs  of  suit.  Admit  complainants  enjoined  the 
collection  of  said  judgments  as  alleged  in  the  bill.  Admit 
cause  was  consolidated,  and,  August  13,  1857,  referred  to  a 
special  master.  That  after  meeting  before  said  master,  by  con- 
sent, said   injunctions  were  dissolved,  and  at  the  same  time 
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complainant,  with  Michael  Hinriclisen  as  surety,  and  Harry 
Reinback,  with  Louis  Reinback  as  his  surety,  entered  into  a 
bond,  each  to  the  other,  in  the  penalty  of  $5,000,  conditioned 
to  abide  the  award  of  the  arbitrators  named  in  the  bill,  as  to 
the  matter  of  controversy  between  complainant  and  Harry 
Reinback  in  said  suit;  that  said  arbitrators  made  the  award 
named  in  the  bill. 

Defendants,  further  answering,  say,  Louis  Reinback  is  ex- 
clusively entitled  to  benefit  of  said  judgments.  That  said  Louis 
and  Harry  are  abundantly  solvent;  that  it  is  unjust  to  prohibit 
the  said  Louis  from  collecting  his  judgments,  because  of  sup- 
posed insolvency  of  Harry,  until  complainant  shall  establish 
[*300]  his  demands  against  Harry.  Louis  denies  that  he  has 
contemplated  removal  of  his  firm  and  effects  from  this  State, 
to  the  prejudice  of  complainant,  E.  S.  Hinriclisen;  that  the 
said  award  is  void  for  uncertainty.  That  the  averments  made 
in  the  amended  bill  to  aid  said  award,  are  untrue.  Denies  the 
right  to  aid  said  award  by  averment  and  proof.  Admit  all  the 
allegations  of  original  and  amended  bill  as  to  proceedings  had 
in  this  court,  and  deny  all  fraud.  Defendants  moved  for  a  dis- 
solution of  said  injunctions,  and  say  the  bill  original  and 
amended  are  multifarious,  and  therefore  bad.  Answer  not 
sworn  to. 

Cause  heard  on  original  and  amended  bill,  answer,  replica- 
tion of  complainant  thereto,  and  testimony  referred  to  in  de- 
cree. 

It  was  admitted  by  defendants,  on  the  hearing  of  this  case, 
that  Hiram  Yan  Winkle,  soon  after  the  formation  of  the  firm 
of  Reinback  &  Yan  Winkle,  went  out  of  the  firm  and  drew 
wages  as  a  clerk  from  the  time  he  first  went  there,  and  that  he 
never  had  any  interest  in  the  said  firm.  Also,  the  debts  due 
from  said  firms,  or  either  of  them,  except  the  judgment  of 
said  Louis  Reinback,  mentioned,  and  a  judgment  of  Ransen 
Yan  Winkle,  now  enjoined  and  in  litigation  in  this  court,  had 
been  fully  paid. 

The  court  entered  a  decree  dissolving  said  injunctions,  and 
dismissing  complainant's  bill. 
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Isaac  L.  Morrison,  for  Plaintiff  in  Error. 
D.  A.  Smith,  for  Defendants  in  Error. 


Breese,  J.  The  scope  of  the  bill  filed  by  plaintiff  in  error, 
seems  to  be  to  compel  Louis  Reinback  to  appropriate  the  two 
judgments  he  obtained  against  the  plaintiff  in  the  Circuit 
Court  in  his  actions  at  law,  to  the  payment  of  the  award  in 
favor  of  the  plaintiff  against  Harry  Reinback,  on  the  ground 
that  Louis  is  the  surety  of  Harry  in  the  arbitration  bond,  and 
may,  perhaps,  be  compelled  to  pay  the  amount.  That  to  avoid 
circuity  of  action,  it  would  be  expedient,  just  and  equitable 
that  the  one  should  be  set  off  against  the  other  jpro  tanto. 

There  is  no  proof  of  fraud,  or  of  insolvency  in  either  Harry 
or  Louis — on  the  contrary,  as  it  regards  Louis,  he  is  admitted 
to  be  responsible.  It  is  an  unquestionable  fact,  that  the 
plaintiff  is  the  debtor  of  Louis  Reinback,  by  judgment 
duly  entered.  That  cannot  be  disputed.  Without  decid- 
ing whether  the  award  is  binding  or  not,  the  liability  of 
Louis  on  the  bond,  is  uncertain  and  contingent.  He  may 
never  be  required  to  pay  a  dollar  on  it.  What  equity  [*301] 
then  can  there  be  in  delaying  Louis  who  is  a  judgment  creditor, 
in  the  collection  of  his  debt,  on  the  bare  probability,  that  at 
some  future  time,  he  may  be  called  on  to  satisfy  the  penalty  of 
his  bond.  Were  he  insolvent,  or  about  to  leave  the  State,  there 
might  be  some  pretense  for  the  claim.  Equity  might,  perhaps, 
take  jurisdiction  under  such  circumstances.  Buckmaster  v. 
Grundy,  3  Grilm.  626.  The  remedy,  if  the  award  be  binding, 
is  complete  and  adequate  at  law.  There  being  no  proof  of  in- 
solvency or  fraud,  there  is  nothing  appearing  to  justify  the  in- 
tervention of  a  court  of  equity,  to  restrain  Louis  from  the  col- 
lection of  his  judgments.  The  award  stands  against  Harry 
Reinback  to  be  enforced  at  law.  The  judgments  are  in  favor 
of  Louis,  disconnected  wholly  from  the  award,  and  for  which, 
the  plaintiff  is  liable  to  Louis  in  his  own  right.  We  are  at  a 
loss  to  perceive  any  ground  for  the  equitable  interposition  of 
the  court. 

The  decree  dismissing  the  bill,  must  be  affirmed. 

Decree  affirmed. 
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Thomas  L.  Coopek,  and  B.  and  J.  M.  Beesly,  Plain- 
tiffs in  Error,  v.  William  Nock,  Defendant  in 
Error. 

ERROR  TO  MASON. 

In  determining  the  question  of  usury,  the  intention  of  the  parties  should 

govern,  without  regard  to  the  form  of  the  contract. 
An  assignment  of  a  note,  in  order  to  cut  off  a  defense  by  the  maker,  must 

not  only  be  before  maturity,  but  must  be  bona  fide,  and  if  made  for  that 

express  purpose,  will  be  invalid. 
The  payee  of  a  note,  before  its  maturity  put  his  name  upon  the  back  of  it,  but 

kept  it  in  his  possession  until  after  it  became  due.     He  then  delivered  the 

note  to  the  attorney  of  the  plaintiff,  who  was  a  non-resident.    This  was 

not  a  bona  fide  assignment,  and  did  not  prevent  the  maker  from  setting  up 

the  defense  of  usury. 

This  was  an  action  brought  by  the  defendant  in  error, 
against  the  plaintiffs  in  error,  in  the  Circuit  Court  of  Mason 
county.  Judgment  was  given  for  the  plaintiff  below  for  the 
whole  amount  claimed,  the  defense  of  usury  having  been 
specially  pleaded.  The  defendant  brings  the  case  to  this  court, 
by  writ  of  error.     The  opinion  of  this  court  states  the  case  fully. 

James  Roberts,  for  Plaintiffs  in  Error. 

Lyman  Lacey,  for  Defendant  in  Error. 

[*302]  "Walker,  J.  This  was  an  action  of  assumpsit,  insti- 
tuted on  a  promissory  note.  It  was  executed  on  the  3rd  of 
February,  1859,  for  three  hundred  and  thirty  dollars,  due  in 
sixty  days,  with  five  per  cent,  interest  per  month  after  maturity, 
if  not  punctually  paid,  waiving  all  relief,  valuation,  stay,  or  ex- 
emption laws.  The  defense  relied  upon  is  usury.  It  appears 
from  the  evidence,  that  Loveland,  the  payee,  loaned  plaintiff  in 
error,  not  exceeding  three  hundred  dollars,  and  took  the  note  for 
the  sum  therein  named.  That  when  the  money  was  loaned,  it 
was  agreed,  that  the  maker  should  pay  five  per  cent,  a  month 
interest,  and  that  thirty  dollars  by  way  of  interest  for  the  time 
the  note  was  to  run,  was  added  in  as  principal. 
360 


JANUAKY  TEEM,  1862.  302 

Cooper  et  al.  v.  Nock. 

It  also  appears  from  the  evidence  of  the  payee  of  the  note, 
that  he  indorsed  it  in  blank  before  it  was  due,  but  did  not  de- 
liver it  to  any  one,  but  retained  it  in  his  possession  until  after 
its  maturity.  He  then  placed  it  in  the  hands  of  the  attorneys 
who  brought  the  suit,  with  directions  to  fill  up  the  assignment 
to  defendant  in  error,  who  resided  in  the  State  of  Mississippi. 
That  the  money  which  was  loaned  was  Loveland's,  and  would 
be  his  when  collected.  He  likewise  testified  that  he  always 
made  it  a  practice  to  assign  his  notes  to  prevent  the  defense 
of  usury  or  loss,  but  in  this  instance  it  was  not  done  for  that 
purpose,  as  he  believed  the  makers  would  not  interpose  that  de- 
fense. 

In  such  transactions  it  is  the  intention  of  the  parties,  not  the 
forms  employed,  which  fixes  its  character.  If  it  were  other- 
wise, every  species  of  fraud,  oppression  and  wrong,  might  be 
perpetrated  with  perfect  impunity.  Hence  in  trials  of  ques- 
tions of  usury,  it  has  ever  been  held  that  no  device  intended  to 
cover  up  the  real  character  of  the  transaction,  can  ever  avail  to 
defeat  the  statute.  But  in  this  case  it  stands  confessed  by  the 
payee  and  beneficial  plaintiff,  that  the  transaction  was  usuri- 
ous. And  that  the  note  never  left  his  possession  until  after  its 
maturity.  And  that  when  the  money  is  collected  it  will  be  his. 
As  no  transfer  of  the  note  took  place,  until  after  it  fell  due, 
any  defense  that  existed  against  the  note  before  the  assignment 
was  filled  up,  may  be  urged  against  it  in  the  hands  of  the  pres- 
ent holder. 

The  mere  indorsement  of  the  payee's  name  on  the  back  of 
the  note,  with  the  intention  of  filling  up  the  assignment  at 
some  future  time,  to  the  plaintiff  below,  without  a  delivery  to 
him  or  to  his  agent,  cannot  be  held  to  constitute  such  an 
assignment  as  will  pass  the  title.  Nor  will  it  cut  off  this  de- 
fense. The  transfer  of  a  note  for  such  a  purpose,  will  not 
prevent  the  maker,  even  when  made  before  maturity,  from 
relying  upon  his  defense.  It  is,  however,  otherwise,  when 
the  assignment  is  made  in  good  faith.  The  defendant  [  *303  ] 
in  error,  so  far  as  we  can  see,  at  no  time  ever  had  any  interest 
in  the  note.  The  assignment  was,  no  doubt,  intended  to  place 
it  beyond  the  power  of  the  payees  to  defeat  the  collection  of  the 
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usury.  To  allow  such  shallow  devices  to  defeat  the  statute  and 
protect  fraud  upon  its  provisions,  would  amount  to  a  denial  of 
justice,  and  is  too  monstrous  to  meet  the  sanction  of  a  court  of 
justice.  But  the  doctrine  is  well  established  and  recognized, 
that  upon  an  assignment,  even  before  the  note  is  due,  if  not 
bona  fide,  the  same  defense  may  be  made  in  the  hands  of  the 
holder  as  of  the  payee.  3  Kent,  91;  26  111.  494;  25  111.  218. 
In  this  case  there  can  be  no  pretense  that  defendant  in  error  is  a 
bona  fide  holder,  and  the  defense  was  proper  and  should  have 
been  allowed.  The  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


George  Freeland,  and  Samuel  Wheeler,  Appellants, 
v.  The  Board  of  Supervisors  of  Jasper  County, 
Appellees. 

APPEAL  FROM  CRAWFORD. 

In  an  action  upon  a  bond,  judgment  should  be  so  entered,  that  the  whole 

may  be  satisfied,  upon  the  payment  of  the  damages. 
It  is  the  duty. of  the  clerk  of  the  Circuit  Court  to  make  a  full  transcript  of  all 

of  the  record.     This  court  is  not  permitted  to  act  upon  his  statements,  given 

in  the  transcript,  that  papers  were  filed  or  withdrawn. 
If  three  defendants  demur,  and,  after  the  demurrer  is  withdrawn,  two  of 

them  plead,  a  judgment  nil  dicit  should  be  entered  against  the  party  not 

pleading,  and  the  jury  should  assess  the  damages  against  all.     If  but 

two  plead,  and  the  other  abided  by  his  demurrer,  he  could  not  be  regarded 

as  going  to  trial  with  the  others. 

This   cause   was   submitted  ex  parte.     The   opinion   of  the 
Court  states  all  the  points  arising  in  the  case. 

A.  Kitchell,  for  Appellants. 

Walker,  J.     This  was  an  action  on  a  bond,  for  the  penal 

sum  of  six  hundred  dollars,  conditioned  for  the  payment  of 

the  amount  of  a  debt  and  costs,  due  from  one  Burnett,  to  the 

county  of  Jasper.     It  was  executed  by  appellants  and  Isaac 

362 


JANUARY  TERM,  1862.  303 

Freeland  et  al.  v.  Board  of  Supervisors  of  Jasper  County. 

Clery.  The  obligors  were  all  sued,  but  Wheeler  was  alone 
served  with  process.  The  sheriff  also  returned,  that  Freeland 
was  not  found,  and  makes  no  return  as  to  Clery.  A  trial  was 
had,  resulting  in  a  judgment,  against  Wheeler  and  Free-  [  *304  ] 
land,  for  $600  debt  and  $462.24  damages. 

It  is  first  insisted,  that  this  judgment  is  erroneous  in  not 
providing  that  the  whole  judgment  shall  be  satisfied,  on  the 
payment  of  the  damages.  This  is  manifestly  wrong,  as  the  pay- 
ment of  the  damages  assessed  on  such  a  bond,  is  a  satisfaction. 
Otherwise  the  plaintiff  could  collect  both  sums,  and  receive  the 
full  amount  of  damages  sustained  by  the  breach,  as  well  as  the 
penalty.  McConnell  v.  Swails,  2  Scam.  572.  This  point  has 
been  so  frequently  decided  by  this  court,  that  it  must  be  re- 
'  garded  as  settled. 

The  clerk  states,  in  the  transcript,  that  the  defendants  filed, 
and  afterwards  withdrew,  a  demurrer.  It  is  not  set  out,  nor  is  the 
order  permitting  its  withdrawal  given  in  the  transcript.  Even 
if  we  were  authorized  to  receive  this  mere  statement  of  that 
fact,  inasmuch  as  there  were  three  defendants,  and  only  one 
served,  as  is  shown  by  the  record,  we  could  not  determine 
whether  two  or  three  of  the  defendants  had  entered  their  ap- 
pearance, by  filing  a  demurrer.  If  only  two,  then  which  of  the 
three.  But  even  if  we  could  ascertain,  whether  it  was  all  or 
only  two,  we  are  not  permitted  to  act  upon  the  statement  of  the 
clerk.  He  can  only  make  and  certify  a  transcript  of  the  record 
of  the  Circuit  Court.  When  the  demurrer  was  filed,  it  became 
a  part  of  the  record  in  this  case,  as  well  as  the  order  permitting 
it  to  be  withdrawn.  They  should  have  been  copied  into  the 
transcript.  He  also  states,  that  pleas  of  non  est  factum  and 
payment,  on  behalf  of  Freeland  and  Wheeler,  were  ordered  to 
be  entered  of  record,  and  if  ever  entered,  the  clerk,  in  making 
the  transcript,  has  failed  to  insert  them.  If  all  of  the  defend- 
ants filed  their  demurrer,  and  only  two  of  them,  after  it  was 
withdrawn,  plead  to  the  action,  the  regular  practice  would  have 
been,  to  have  entered  judgment  nil  dicit  against  the  party  not 
pleading,  and  let  the  jury  assess  the  damages  against  all  of  the 
defendants.  If  but  two  plead,  and  the  other  abided  by  his  de- 
murrer, he  could  not  be  regarded  as  going  to  trial  with  the 
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others.  If  Clerj  never  entered  his  appearance,  and  Freeland 
did,  then  the  judgment  was  rendered  against  the  proper  defend- 
ants. As  the  cause  will  be  remanded  for  a  new  trial,  we  deem 
it  unnecessary  to  discuss  the  evidence  in  the  case. 

The  judgment  of   the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


[*305]  William  B.  Clarke,  Plaintiff  in  Error,  v.  The 
Board  of  Supervisors  of  Hancock  County,  De- 
fendant in  Error. 

ERROR  TO  HANCOCK. 

The  board  of  supervisors  alone,  have  the  power  to  order  an  election  to  deter- 
mine whether  the  county  will  subscribe  to  stock  in  a  railroad  company,  and 
to  issue  the  bonds  therefor;  and  they  cannot  delegate  their  power.  But  this 
rule  does  not  prevent  the  board  of  supervisors,  after  they  have  taken  all  ne- 
cessary action  in  the  matter,  from  directing  that  the  bond  shall  be  signed  by 
the  county  judge.  The  county  judge  then  becomes  merely  the  instrument, 
by  which  the  action  of  the  board  is  manifested. 

In  ordering  an  election,  to  determine  whether  a  county  will  subscribe  for  stock 
to  aid  in  building  a  railroad,  it  is  improper  to  submit  the  question,  whether 
two  different  roads  shall  be  so  aided,  by  a  single  vote;  so  that  the  two  propo- 
sitions cannot  be  voted  upon  separately.  The  county  may  be  restrained 
from  issuing  bonds  in  pursuance  of  such  a  vote;  but  when  issued  they  are 
not  necessarily  void,  in  the  hands  of  a  bona  fide  holder. 

Where  county  bonds,  to  aid  the  construction  of  a  railroad,  have  been  issued, 
in  pursuance  of  an  election  held  without  warrant  of  law,  as  where  it  has 
been  ordered  by  a  person  or  tribunal  having  no  such  authority,  they  are 
absolutely  void.  But  where  the  election  has  been  properly  authorized,  and 
there  has  been  informality  in  the  manner  of  submitting  the  question  to  the 
people  (such  as  submitting  two  propositions  as  to  aiding  two  different  roads, 
to  a  single  vote),  the  bonds  may  be  rendered  valid,  in  the  hands  of  an  inno- 
cent holder,  by  the  acquiescence  of  the  people,  and  their  subsequent  ratifi- 
cation by  the  county,  in  levying  a  tax  and  paying  interest  upon  them. 

This  was  an  action,  commenced  by  the  plaintiff  in  error 
against  the  defendant  in  error,  in  the  Circnit  Court  of  Hancock 
county. 
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The  declaration  counts  on  divers  interest  coupons;  plea, 
general  issne.  Trial  by  the  court,  Sibley,  Judge,  presiding, 
and  judgment  for  defendant. 

The  bill  of  exceptions  shows,  that  plaintiff  read  in  evidence 
one  coupon,  as  follows: 


Carthage,  Hancock  Co.,  Ills.,  July  1st,  A.  D.  1856. 
The  Treasurer  of  Hancock  county  will  pay  the  bearer,  at  the  American  Ex- 
change Bank,  in  the  city  of  New  York,  on  the  first  day  of  July,  A.  D.  1857, 
eighty  dollars,  interest  due  on  bond  No.  1  to  100. 

J.  M.  FERRIS,  County  Judge. 

■  and  three  like  coupons,  Nos.  two,  three,  and  four,  payable 
annually,  after  the  day  of  payment  of  said  coupon  above  set 
forth;  and  plaintiff  proved  that  the  same  were  interest  cou- 
pons of  one  bond  of  $1,000,  dated  July  1,  1856,  payable  in 
twenty  years  from  July  1,  1856,  purporting  to  have  been  issued 
by  the  county  of  Hancock,  payable  to  the  Mississippi  [*306] 
and  Wabash  Railroad  Company  or  bearer;  and  read  in  evidence 
a  coupon,  in  the  following  form : 

Eight  per  cent,  stock. 
Hancock  County,  State  of  Illinois. 

Rail  Road  Bond  No.  35. 
Pay  to  the  bearer  eighty  dollars,  on  the  first  day  of  July,  1857,  interest  to 
that  date. 

JOHN  M.  FERRIS, 
Judge  of  County  Court  of  Hancock  county. 

and  read  four  like  coupons,  payable  annually,  after  the  first 
day  of  July,  1857,  and  proved  that  said  coupons  were  given  for 
annual  interest  on  a  bond  for  $1,000,  in  all  respects  like  the 
bond  first  above  named,  except  that  the  same  was  payable  to  the 
Warsaw  and  Rockford  Railroad  Company  or  bearer ;  and  proved 
that  the  signatures  to  the  said  coupons  and  bonds  were  in  the 
handwriting  of  John  M.  Ferris,  then  county  judge  of  said  county; 
and  proved  that  said  coupons  were,  before  the  commencement 
of  this  suit,  and  after  due,  duly  presented  for  payment,  by  plain- 
tiff, at  the  treasurer's  office  of  Hancock  county,  and  that  pay- 
ment thereof  was  refused  by  said  Hancock  county. 

365 


306  SPRINGFIELD, 


Clarke  v.  Board  of  Supervisors  of  Hancock  County. 

Plaintiff  also  read  from  the  records  of  the  County  Court  of 
said  county,  of  date  August  21,  1855,  an  order  which  recites, 
that  application  had  been  made  to  the  County  Court  for  an 
election  to  be  held  in  said  county  for  the  electors  to  vote  for  or 
against  subscription,  in  the  sum  of  two  hundred  thousand  dol- 
lars, one  hundred  thousand  dollars  of  which  for  the  Mississippi 
and  Wabash  Railroad,  and  one  hundred  thousand  dollars  for 
the  Warsaw  and  Rockford  Railroad,  and  requesting  said  court 
to  fix  the  time  for  which  the  bonds  of  said  county,  proposed 
to  be  issued  therefor,  should  run,  at  twenty  years,  and  to  bear 
interest  at  eight  per  cent,  per  annum;  whereupon  it  was  or- 
dered by  said  court,  that  an  election  be  held  in  said  county, 
at  the  various  places  of  holding  elections  therein,  on  the  29th 
of  September,  1855,  by  the  electors  of  said  county,  for  the 
purpose  of  deciding  for  or  against  said  county  taking  stock  in 
the  sum  of  $200,000:  $100,000  in  capital  stock  of  the  Missis- 
sippi and  Wabash  Railroad  Company,  to  be  applied  in  con- 
struction of  that  part  of  said  railroad  lying  between  the  cities 
of  Warsaw  and  Macomb,  by  way  of  Carthage  and  Fountain 
Green;  and  $100,000  in  the  capital  stock  of  the  Warsaw  and 
Rockford  Railroad  Company;  the  bonds  of  said  county  to  be 
issued  for  stock  to  run  for  twenty  years,  and  to  draw  interest 
at  eight  per  cent. ;  and  that  the  clerk  of  said  court  give  no- 
tice of  the  holding  of  such  election  as  notices  are  given  for 
[*307]  elections  for  state  and  county  officers,  and  as  required 
by  the  statute  on  said  subject,  approved  November  6,  1849, 
and  that  the  ballots  at  said  election  be  "  for  subscription,"  or 
"against  subscription;"  and  proved  that  the  board  of  supervisors 
of  said  county,  at  a  meeting  thereof  duly  held  on  the  20th  day 
of  August,  1855,  made  and  entered  of  record,  an  order  of  the 
same  import,  and  to  the  same  effect,  as  the  said  order  of  the 
County  Court  above  set  forth;  and  proved  that'  notices  were 
duly  posted  and  given  throughout  said  county,  of  an  election 
to  be  held  in  pursuance  of  said  orders  of  the  County  Court  and 
board  of  supervisors,  and  submitting  the  question  for  and 
against  subscription,  as  provided  for  by  said  orders. 

Plaintiff  also  read  in  evidence,  from  the  abstract   election  re- 
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turns,  from  the  office  of  the  county  clerk  of  said  county,  the 
following: 

"  Abstract  of  the  vote  of  the  election  held  on  Saturday,  the 
29th  day  of  September,  1855,  on  the  proposition  to  subscribe, 
by  the  county  of  Hancock,  the  sum  of  two  hundred  thousand 
dollars,  for  stock  in  the  Warsaw  and  Rockford  Railroad,  and 
the  Mississippi  and  Wabash  Railroad,  one  hundred  thousand 
of  which  in  each  of  said  roads." 

The  total  footings  of  said  vote  are  as  follows: 

For  Subscription,  1975 

Against  Subscription,  553 

and  proved  that  a  majority  of  the  legal  voters  of  said  county,  as 
tested  by  their  next  preceding  general  election,  voted  in  the 
affirmative  of  the  question  so  submitted;  that  J.  M.  Ferris,  as 
county  judge  of  said  county,  acting  under  orders  of  the  board 
of  supervisors,  hereafter  mentioned,  and  not  otherwise,  sub- 
scribed to  the  capital  stock  of  the  Mississippi  and  Wabash  Rail- 
road Company,  $100,000,  payable  in  the  bonds  of  said  county, 
and  to  the  capital  stock  of  the  Warsaw  and  Rockford  Railroad 
Company  the  like  sum,  payable  in  like  manner;  that  under 
orders  of  the  board  of  supervisors  hereafter  mentioned,  said 
Ferris,  as  county  judge,  executed  one  thousand  dollar  bonds,  in 
pursuance  of  said  orders,  amounting  to  $200,000,  and  that  half 
of  them  were  payable  to  one  road  or  bearer,  and  the  other  half 
to  the  other  road  or  bearer ;  that  to  said  bonds  were  attached 
coupons  for  the  annual  interest  thereon  for  twenty  years ;  that 
the  county  clerk  of  said  county  signed  said  bonds,  and  affixed 
the  seal  of  the  County  Court  thereto;  that  said  Ferris,  as 
county  judge,  under  said  orders  signed  the  same,  and  alone 
signed,  as  county  judge,  the  annual  interest  coupons  for  twenty 
years,  at  eight  per  cent,  per  annum;  that  said  Ferris  acted 
under  said  orders  of  the  board  of  supervisors;  that  said  bonds 
and  coupons  were,  in  fact,  issued  after  the  making  of  [  *308  ] 
said  orders  directing  said  subscriptions  and  the  issuance  of  said 
bonds;  that  said  county  adopted,  and  was  acting  under  town- 
ship organization,  prior  to  1855,  and  prior  to  making  the  order 
submitting  such  propositions,  and  prior  to  making  and  issuing 
said  bonds  and  coupons;  that  said  bonds  and  coupons  were  is- 
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sued  to  said  railroad  companies  respectively,  in  payment  of  said 
subscriptions;  that  said  county  had  paid  some  interest  coupons, 
and  had,  on  one  or  more  occasions,  voted  for  directors  of  said 
corporations. 

Plaintiff  also  read  from  an  act,  entitled  "An  Act  to  amend 
an  act,  entitled  '  An  act  to  incorporate  the  Mississippi  and  Wa- 
bash Railroad  Company,'  approved  February  10,  1853,"  ap- 
proved February  24,  1859,  the  following: 

"  Section  11."  "  The  votes  taken  in  the  county  of  Hancock, 
and  in  the  city  of  Warsaw,  for  subscribing  stock  to  said  railroad 
company,  are  hereby  declared  to  have  been  legally  made,  and 
the  issuing  of  the  bonds  of  said  county  and  city,  in  the  pay- 
ment of  said  subscription,  is  hereby  legalized." 

And  plaintiff  read  in  evidence,  from  the  records  of  the  board 
of  supervisors,  the  orders  of  said  board,  of  date  March  6,  1856, 
and  November  18,  1856,  directing  the  county  judge  of  said 
county,  to  sign,  execute  and  issue  the  bonds  of  said  county,  in 
sums  of  $1,000  each,  to  the  amount  $200,000;  $100,000  there, 
of  to  the  Warsaw  and  Rockford  Railroad  Company,  and  $100,000 
thereof  to  the  Mississippi  and  Wabash  Railroad  Company ;  said 
bonds  to  run  twenty  years,  and  to  bear  interest  at  eight  per 
cent,  per  annum,  payable  annually,  and  to  have  coupons  for 
the  annual  interest  attached  thereto;  said  bonds  also  to  be 
signed  by  the  county  clerk,  and  to  have  the  seal  of  the  County 
Court  affixed  thereto. 

This  was  all  the  evidence. 

Skinner,  Benneson  &  Marsh,  for  Plaintiff  in  Error. 

J.  Grimshaw,  for  Defendant  in  Error. 

Walker,  J.  The  election,  to  determine  whether  the  county 
would  become  a  subscriber  to  the  two  roads,  was  ordered  by 
both  the  board  of  supervisors  and  the  County  Court.  These 
orders  were  made  more  than  thirty  days  before  the  time  fixed 
for  the  election,  and  under  them,  notice  was  given  and  the  elec- 
tion held,  resulting  in  a  majority  in  favor  of  subscription.  Af- 
terwards the  board  of  supervisors  directed,  by  an  order  en- 
tered of  record,  that  the  bonds  should  issue,  and  that  J.  M. 
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Ferris  should,  as  county  judge,  sign  and  execute  the  same. 
This  lie  did,  in  pursuance  to  the  order.  It  is  now  insisted, 
that  inasmuch  as  the  board  of  supervisors  alone  had  the  [  *309  ] 
power  to  order  the  election,  and  to  issue  and  deliver  the  bonds, 
that  when  issued  by  the  County  Court  they  were  illegal  and 
void.  That  as  the  board  of  supervisors  were  exercising  a  dele- 
gated authority,  they  were  bound  to  pursue  it  strictly,  and  were 
powerless  to  appoint  an  agent  to  exercise  that  power.  This  is 
manifestly  the  rule,  and  if  in  this  case  it  has  been  violated,  the 
bonds  are  necessarily  void. 

All  collective  bodies,  from  the  very  nature  of  things,  are  to 
some  extent  compelled  to  employ  agents,  to  record  their  reso- 
lutions, and  to  preserve  the  manifestations  of  their  intentions. 
When  they  enter  into  contracts,  or  execute  instruments  of  any 
description,  where  they  are  composed  of  large  numbers,  as  a 
matter  of  convenience,  if  not  from  absolute  necessity,  they  are 
compelled  to  designate  a  single  individual  to  act  on  behalf  of 
the  body.  The  numerous  signatures,  if  all  were  to  sign  an  in- 
strument, would  occasion  inconvenience  and  delay  in  executing 
an  agreement.  The  body  therefore  must,  generally  by  an  order 
entered  upon  its  records,  designate  some  person  to  act  on  its  be- 
half. He  may  be  a  member  of  their  own  body,  or  a  person  un- 
connected with  the  organization.  This  case  illustrates  the  in- 
convenience of  requiring  each  member  of  the  board  to  sign  the 
several  bonds  and  coupons. 

The  board  had  ordered  the  election,  canvassed  the  vote,  de- 
cided that  a  majority  had  determined  upon  subscription,  and 
had  resolved,  that  the  county  would  take  the  stock  and  issue  the 
bonds.  In  all  this  they  were  exercising  a  power  delegated  by 
the  General  Assembly,  and  this  power  they  could  not  have  dele- 
gated to  any  other  person  or  tribunal.  Its  exercise  was  con- 
fided to  them  alone,  and  they  could  only  execute  it  legally. 
But  after  performing  all  these  acts  did  they  delegate  any  power, 
dv  their  entering  of  record,  that  the  bonds  should  issue  to  pay 
tne  county  subscription,  and  requiring  them  to  be  signed  by 
■me  county  judge?  This  they  might  by  resolution  have  required 
nrr  their  presiding  officer,  any  member  of  the  board,  or  of  their 
clerk. 
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The  law  has  failed  to  prescribe  the  mode  of  executing  these 
"bonds,  or  to  designate  any  person  who  shall  sign  them.  And 
in  the  absence  of  such  a  requirement,  they,  we  think,  had  the 
unquestionable  right,  by  order  of  the  board  duly  passed,  to 
authorize  any  person  they  might  choose,  to  sign  the  instru- 
ments, to  manifest  their  intention  of  completing  the  act.  This 
was  not  properly  an  exercise  of  power,  but  was  simply  a  mode 
of  manifesting  the  fact  that  the  power  had  been  exercised  by  the 
board.  We  are,  for  these  reasons,  of  the  opinion  that  this  ob- 
jection is  not  well  taken. 

[*310]  It  is  also  insisted,  that  this  question,  whether  the 
county  would  subscribe  to  these  roads,  was  improperly  submitted 
to  a  vote  of  the  county.  As  submitted,  the  electors  were  re- 
quired to  vote  for  or  against  the  subscription,  or  a  gross  sum, 
to  be  taken  in  equal  parts  in  two  different  roads.  We  have 
held,  on  an  application  to  restrain  a  county  from  issuing  bonds, 
that  it  is  illegal  to  submit  two  separate  propositions  in  such  a 
manner  as  that  each  may  not  be  voted  upon  separately.  Ful- 
'  ton  County  v.  Miss.  <&  Wabash  R.  i?.,  21  111.  373.  It  was 
also  held,  on  an  application  for  a  mandamus,  to  compel  the  is- 
suing of  bonds,  to  pay  for  a  subscription  thus  voted,  that  the 
relief  could  not  be  granted.  The  People  ex  rel.  v.  The  County 
of  Tazewell,  22  111.  147.  It  is  true,  in  this  latter  case,  that 
was  only  one  of  several  grounds,  upon  which  the  application 
was  refused,  but  the  doctrine  announced  was  recognized. 

The  case  under  consideration  presents  the  question,  whether 
bonds  issued  under  such  a  vote,  and  in  the  hands  of  innocent 
holders,  are  void,  or  are  only  voidable,  and  may  be  ratified  by 
subsequent  acts  of  the  county,  acting  through  its  constituted 
authorities.  And  if  capable  of  being  ratified,  whether  any  act 
has  been  done,  having  that  effect.  If  an  election  were  held 
without  warrant  of  law,  or  if  it  were  ordered  by  a  person  or 
tribunal  having  no  authority,  there  could  be  no  doubt  that  the 
whole  proceeding  would  be  absolutely  void.  Such  an  election, 
and  every  subsequent  step,  would  be  unauthorized  and  void,  ^nd 
therefore  incapable  of  ratification  by  the  county  authorities. 
But  an  election  held  under  the  authority  of  an  order  by  ti  m 
proper  authorities,  and  in  the  main  conforming  to  the  require- 
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merits  of  the  statute,  but  wanting  in  some  particular  not  essen- 
tia] to  the  power  to  hold  an  election,  and  acquiesced  in  by  the 
people,  and  approved  by  their  agents,  the  county  authorities, 
would  render  bonds  thus  issued  binding,  when  in  the  hands  of 
innocent  holders. 

The  objection  to  submitting  two  separate  propositions,  to 
subscribe  for  stock,  in  such  a  manner  as  the  voter  has  no 
choice,  but  to  vote  for  or  against  both  propositions,  may  ope- 
rate as  a  fraud  upon  the  voters  of  the  county.  And  when  the 
issue  of  the  bonds  is  resisted,  they  cannot  be  executed  and 
delivered.  In  this  case  the  election  was  ordered  by  the  pro- 
per tribunal,  it  was  held  at  the  time  and  in  the  manner  re- 
quired by  law,  and  for  aught  that  appears,  was  in  all  things, 
except  the  submission  of  the  proposition  to  take  stock  to  the 
amount  of  the  gross  sum  in  the  two  roads,  strictly  legal.  The 
people  acquiesced  in  the  election,  the  board  of  supervisors 
issued  and  delivered  the  bonds,  and  afterwards  paid  some 
installments  of  interest.  Now  in  this  case  there  was  no  want 
of  authority  to  order  the  election,  but  simply  an  errone-  [*311] 
ous  mode  of  submitting  the  questions.  And  we  have  no  hesi- 
tation in  saying,  that  it  was  such  a  deviation  from  the  correct 
mode  as  may  be  rendered  valid  by  subsequent  acts,  so  as  to  pro- 
tect the  rights  of  third  parties,  which  may  have  been  subse- 
quently acquired.  Had  the  proceedings  been  instituted  by  any 
citizen  of  the  county,  to  restrain  the  issue  of  these  bonds,  the 
relief  would  have  been  granted.  But  when  they  have  been  is- 
sued, and  purchased  in  market,  and  have  passed  into  the  hands 
of  bona  fide  holders,  good  faith,  justice,  and  every  principle  of 
fairness,  require  that  these  bonds  should  not  be  held  invalid,  for 
any  but  the  most  weighty  reasons. 

In  the  case  of  Johnson  v.  Stark  County,  24  111.  75,  this 
court  held,  that  if  the  irregularity  was  only  such  as  to  avoid  the 
liability,  upon  the  grounds  of  a  non-compliance  with  the  law  in 
holding  the  election,  it  must  be  insisted  upon  before  the  rights 
iJL  third  persons  have  intervened.  That  when  such  are  the 
sfT-o'iiids  of  objection,  the  want  of  action  by  the  tax-payer  to  re- 
strain their  being  issued,  and  a  ratification  by  the  county  au- 
thorities, either  in  express  terms  or  by  acts  of  recognition  of 
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their  validity,  waives  the  right  to  object  against  the  interests  of 
third  persons.  In  this  case,  the  citizens  of  the  county  acqui- 
esced in  the  issue  and  sale  of  the  bonds,  and  the  supervisors  lev- 
ied and  collected  taxes,  with  which  several  installments  of  in- 
terest were  paid,  before  any  resistance  was  made  to  the  legality 
of  the  bonds.  These  acts  clearly  evince  a  recognition  of  their 
validity  on  the  part  of  the  county. 

This  case  does  not,  as  it  seemed  to  be  supposed,  fall  within 
the  principle  announced  in  the  case  of  Schuyler  County  v.  The 
People,  25  111.  185,  as  in  that  case,  there  was  no  authority  to 
order  the  election  by  the  body  assuming  the  act.  But  this  ir- 
regularity only  being  such  as  would  prevent  the  bonds  from 
being  issued,  and  not  sufficient  to  render  them  void,  when 
thrown  into  the  market,  we  must  hold  that  these  bonds  are  valid, 
and  binding  upon  the  county.  And  that  the  court  below  erred 
in  rendering  judgment  in  favor  of  the  defendants,  which  is  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 


[  *312]  David  D.  Hull,  Appellant,  v.  John  Peer,  et  al., 

Appellees. 

APPEAL  FROM  PIKE. 

In  a  bill  for  the  specific  performance  of  a  parol  agreement  for  the  sale  of  lands, 
if  the  defendant  denies  the  agreement,  and  does  not  set  up  the  statute  of 
frauds  as  a  defense,  he  cannot  afterwards  insist  upon  the  statute  in  bar. 

In  a  bill  for  a  specific  performance,  the  complainant  need  not,  at  his  peril, 
state  the  precise  amount  due.  He  may  state  his  case  most  favorably  to  him- 
self, and  if,  upon  the  equities  of  the  case,  the  court  should  decree  a  different 
amount,  he  can  then  conform  to  its  judgment. 

A  and  B  executed  a  note  together,  with  the  understanding  that  A  should  pay 
it.  The  payee  insisted  that  B  should  appear  upon  the  note  as  principal,  and 
A  as  surety.  It  was  held  that  nevertheless,  as  between  themselves,  A  was 
the  principal  and  B  the  surety,  in  equity. 

In  decreeing  a  specific  performance  of  a  parol  agreement  for  the  sale  of  laigtaj 
the  court  will  require  the  complainant  to  do  complete  justice,  upon  the 
broadest  principles  of  equity,  and  will  not  be  satisfied  with  a  literal  v^r- 
formance  of  the  agreement  by  him. 
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On  the  27th  day  of  August,  1855,  Billingsby  Bowen  filed  his 
bill  in  chancery  in  the  Circuit  Court  of  Pike  county,  charging 
that  about  the  year  1850,  the  complainant  and  David  D.  Hull 
entered  into  a  parol  contract,  whereby,  for  the  consideration  of 
one  hundred  and  fifty  dollars,  the  said  Hull  agreed  to  sell  and 
convey  to  complainant  the  east  half  of  the  south-east  quarter  of 
section  twenty-one,  township  four  south,  range  seven  west  of  the 
fourth  principal  meridian;  that  said  Hull  was  at  the  time  in- 
debted to  the  school  fund  of  said  township  in  the  sum  of  one 
hundred  dollars,  and  it  was  agreed  between  complainant  and  said 
Hull  that  complainant  should  assume  and  pay  the  said  sum  of  one 
hundred  dollars  for  said  Hull,  in  part  payment  of  the  consideration 
to  be  paid  for  said  land;  that  afterwards,  complainant  and  said 
Hull  executed  their  note  to  said  township  for  said  sum  of  one 
hundred  dollars,  and  being  for  the  same  sum  of  money  agreed  to 
be  paid  by  complainant  for  said  Hull  to  said  township;  that  the 
agreement  between  Hull  and  complainant  was,  that  complain- 
ant should  pay  this  note,  and  that  the  amount  thereof,  when 
paid,  should  stand  as  a  payment  of  one  hundred  dollars  on  said 
contract  for  the  land;  that  no  time  was  fixed  by  the  contract  for 
the  land,  for  the  payment  of  the  balance,  of  the  consideration 
to  be  paid  therefor,  but  that  it  was  agreed  between  them,  that 
complainant  should  pay  said  note  to  the  township  when  called 
for,  and  pay  the  balance  of  said  purchase  money  (fifty  dollars) 
whenever  thereafter  it  might  suit  the  convenience  of  com- 
plainant to  do  so,  and  that  upon  payment  of  such  balance  [*313  ] 
and  the  said  school  note,  said  Hull  was  to  execute  a  deed  to  him, 
conveying  the  title  to  said  land. 

Bill  avers,  that  in  pursuance  of  said  contract,  complainant 
paid  said  note  to  the  township,  in  full,  and  took  up  the  same; 
that  said  note  was  for  the  debt  of  said  Hull  to  the  township, 
and  that  complainant  paid  it  in  pursuance  of  his  agreement  to 
pay  the  same  as  part  consideration  for  said  land;  that  after  he 
had  paid  said  note,  he  notified  said  Hull  thereof,  and  tendered 
to  him  the  sum  of  fifty  dollars,  the  balance  of  the  consideration 
to  be  paid  for  said  land,  and  requested  said  Hull  to  execute  to 
him  a  deed  for  ihe  land,  but  that  eai  1  Hull  refused  and  failed 
so  to  do.     Complainant  then  offers  to  bring  said  sum  of  fifty 
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dollars  into  court,  and  avers  that  the  same  is  in  court,  ready  to 
be  delivered  to  said  Hull,  and  subject  to  the  order  of  the  court. 

Bill  further  charges,  that  said  Hull,  in  part  performance  of 
the  contract  aforesaid,  delivered  the  possession  of  said  land  to 
complainant,  and  that  complainant  has  ever  since  had  possession 
thereof  under  and  in  part  performance  of  said  contract,  and 
that  he  is  now  residing  upon  said  land  with  his  family;  that 
after  he  had  so  taken  possession  of  said  land,  he  removed  there- 
on with  his  family,  the  land  being  vacant  and  unimproved 
when  he  so  removed  upon  it;  that  complainant  made  valuable 
and  lasting  improvements  thereon,  consisting  of  a  hewed  log 
cabin  as  a  dwelling-house  for  his  family,  which  they  now  occupy 
as  such,  and  by  breaking  and  putting  into  cultivation  forty  acres 
of  the  land,  fencing  said  forty  acres,  and  digging  a  well  thereon ; 
that  said  Hull  was  cognizant  of  these  improvements  and  made 
no  objection  thereto,  but  encouraged  complainant  to  make  the 
same,  and  stated  to  third  persons  that  the  land  was  complain- 
ant's; that  complainant  has  been  in  the  uninterrupted  posses- 
sion of  said  land  since  contract  was  made;  that  he,  for  a  short 
interval,  during  a  visit  to  Ohio,  rented  the  same  to  a  tenant, 
who  held  and  occupied  the  same  until  his  return,  and  who  paid 
the  rent  to  complainant  without  let  or  hindrance  from  said 
Hull ;  that  complainant  paid  the  taxes  upon  said  land,  and  exer- 
cised all  other  acts  of  ownership  thereon,  during  said  period, 
without  objection  or  warning  from  said  Hull. 

Bill  makes  Hull  defendant  thereto,  and  prays  that  he  be  re- 
quired to  answer  the  same;  prays  that  he  be  compelled  to  convey 
the  land  to  complainant,  and  for  general  relief. 

The  answer  of  the  defendant  to  the  charges  in  the  bill,  in 
respect  to  the  alleged  agreement  to  sell  and  convey  to  the 
complainant  the  land  described,  as  said  agreement  is  set  forth 
[~*314r]  in  the  bill,  wholly  denies  the  same;  that  respondent 
never  agreed  to  sell  or  convey  said  land  to  complainant  for  the 
sum  of  one  hundred  and  fifty  dollars,  or  for  any  other  sum  as 
stated  in  said  bill ;  that  respondent  never  made  any  other  or 
different  agreement  with  complainant  in  regard  to  said  land,  or 
any  land  than  as  hereafter  stated.  Answer  denies  the  allegations 
of  the  bill,  respecting  an  agreement  made  between  him  and 
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complainant,  by  which,  as  alleged,  complainant  was  to  assume 
the  payment  of  a  promissory  note  executed  by  respondent  as 
principal  to  the  school  township,  for  the  sum  of  one  hundred 
dollars,  and  denies  that  respondent  was  to  accept  the  same  as 
part  payment  of  the  consideration  of  said  land.  Admits  that 
he  was  indebted  to  said  township  in  the  sum  of  one  hundred 
dollars,  for  which  he  executed  his  promissory  note  with  secu- 
rity as  stated  in  the  bill.  Admits  that  recently,  and  since  a 
controversy  has  arisen  between  him  and  complainant  respect- 
ing the  land,  complainant  has,  by  some  arrangement,  taken  up 
or  paid  said  note,  but  that  such  payment  was  wholly  unauthor- 
ized by  respondent,  and  was  done  without  any  agreement  or  un- 
derstanding with  respondent ;  that  respondent  was  at  all  times 
ready  and  willing  to  have  paid  the  same  whenever  demanded  of 
him,  and  that  he  had  regularly,  by  himself  or  his  agents,  paid 
the  interest  thereon  from  year  to  year,  as  the  same  accrued 
and  was  demanded. 

Admits  tender  of  $50  to  him,  and  demand  of  a  deed  by  com- 
plainant for  the  land,  and  says  complainant  at  the  time  spoke  of 
a  note  he  had  taken  up  from  the  township.  Admits  he  refused 
to  make  a  deed,  for  the  reason  that  there  was  no  obligation  up- 
on him  to  do  so.  Admits  that  complainant  went  into  the  pos- 
session of  a  portion  of  the  land  described  in  the  bill,  about  the 
year  1850,  and  that  complainant  at  intervals  has  been  in  pos- 
session of  portions  thereof  since  that  time,  and  that  complainant 
has  made  some  improvements  upon  said  land,  but  not  to  the 
extent  alleged  in  said  bill;  that  the  circumstances  under  which 
complainant  went  into  the  possession  of  said  land  and  made 
said  improvements  will  be  more  fully  stated  by  respordmt  in 
subsequent  portions  of  his  answer.  Denies  that  complainant 
went  into  possession  of  said  land  as  owner,  either  equitably  or 
legally,  or  that  he  made  said  improvements  by  virtue  of  any 
contract  for  the  purchase  of  said  land,  but  from  other  and  differ- 
ent considerations  from  those  stated  in  the  bill.  States  that 
some  of  said  improvements  were  made  with  the  consent  of 
respondent,  but  portions  thereof  were  made  without  and  against 
his  consent,  and  after  a  controversy  had  arisen  between  him  and 
complainant  about  the  land. 
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[*315]  Respondent  states  the  facts  to  be  as  follows,  in  regard 
to  what  had  occurred  between  him  and  complainant  in  regard 
to  said  land  or  any  land:  that  complainant  was  a  son-in-law  of 
respondent  (his  wife  having  since  died);  that  complainant  was 
a  poor  man,  of  but  little  means  or  capital  other  than  that  with 
which,  from  time  to  time,  he  had  been  furnished  by  respondent; 
that  respondent  was  desirous  of  assisting  complainant  as  far  as 
his  duty  to  his  own  family  and  his  other  children  would  per- 
mit ;  that  respondent  had  purchased  the  half  section  of  land,  of 
which  the  land  described  in  the  bill  formed  a  part,  and  com- 
plainant was  desirous  of  buying  eighty  acres  of  land  from  re- 
spondent, but  no  particular  portion  or  eighty  of  said  land  was 
designated  or  agreed  for  between  them;  that  respondent,  in 
answer  to  the  proposition  of  complainant,  had  informed  him 
that  if  he  (complainant)  would  give  his  note  to  the  school  treas- 
urer of  said  township,  instead  of  the  note  respondent  had  exe- 
cuted to  said  township  (for  one  hundred  dollars),  and  would 
jointly  assist  respondent  in  making  a  stock  farm  of  said  half 
section  of  land  (for  which  purpose  respondent  had  bought  it), 
by  building  a  house  upon  it,  and  residing  there  for  the  purpose 
of  boarding  respondent's  hands  whilst  they  were  engaged  in 
improving  and  taking  care  of  stock,  and  would  pay  half  the  ex- 
penses of  improving,  that  respondent  would  convey  eighty  acres 
of  said  land  to  complainant,  but  no  particular  part  of  said  land 
was  designated  as  the  eighty  to  be  conveyed  to  complainant; 
and  respondent  at  the  same  time  further  proposed  to  complain- 
ant, that  if  he  (complainant)  would  not  buy  the  land  upon  these 
terms,  that  if  he  would  help  to  improve  it  for  the  purposes  of 
a  stock  farm,  he  should  have  the  use  of  the  land  until  he  was 
fully  paid  for  his  labor  and  improvements;  that  these  were  the 
only  propositions  ever  made  by  respondent  to  complainant  in 
regard  to  said  land;  that  complainant  did  not,  at  the  time  said 
proposals  were  made  or  afterwards,  accept  the  same,  nor  did  he 
in  any  manner  comply  with  the  terms  of  said  proposals,  but  so 
far  as  said  complainant  afterwards  acted  under  said  propositions, 
by  going  into  possession  of  a  portion  of  said  land  and  improv- 
ing the  same,  it  was  under  the  alternative  proposition  to  pay 
him  for  his  labor  and  improvements,  and  not  under  the  proposi- 
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tion  to  sell  him  said  land.  Respondent  denies  that  complainant 
ever  complied  with  any  proposition  ever  made  to  him  by  re- 
spondent, for  a  sale  of  said  land,  or  any  part  thereof,  to  him, 
and  affirms  that  both  complainant  and  respondent  understood 
that  no  other  contract  whatever  subsisted  between  them  in  re- 
gard to  the  land,  than  the  understanding  growing  out  of  said 
proposal  by  respondent  to  pay  said  complainant  for  the  [*316] 
improvements  he  might  make  upon  said  land  in  the  manner 
before  stated,  and  that  complainant,  by  his  declarations  and 
conduct,  has  since  so  admitted;  that  after  said  proposals  had 
been  made,  complainant  did  go  upon  the  land  and  make  some 
improvements,  respondent's  teams  and  hands  assisting  to  a  con- 
siderable extent.  And  that  after  complainant  had  been  upon 
the  land  for  two  or  three  years,  he  sold  out  his  improvements  to 
respondent  for  about  the  sum  of  seventy  dollars,  and  left  for 
the  State  of  Ohio,  where  he  remained  some  time,  and  then  re- 
turned to  this  State;  that  in  the  sale  of  said  improvements, 
complainant  had  reserved  the  right  of  repurchasing  them,  and 
of  placing  himself  in  his  former  position  towards  respondent 
upon  said  land.  Upon  his  return  to  this  State,  which  was  in 
the  fall  of  1853,  complainant  manifested  no  disposition  what- 
ever to  repurchase  said  improvements,  but,  on  the  contrary, 
abandoned  said  land,  and  cultivated  other  land ;  that  respond- 
ent, regarding  the  agreement  between  himself  and  complainant, 
in  regard  to  the  improvement  of  said  land,  as  abandoned  by 
complainant  and  at  an  end,  made  other  and  different  arrange- 
ments for  its  improvement,  and  some  time  thereafter  was  sur- 
prised by  an  assertion  to  some  claim,  by  said  complainant,  to 
some  part  of  the  land  in  question;  that  after  some  negotiation 
between  respondent  and  complainant,  said  conrplainant  then 
agreed  that  he  would  pay  back  to  respondent  what  respondent 
had  paid  him  for  his  improvements,  and  that  then  three  disin- 
terested persons  should  be  chosen,  who  should  say  and  determine 
how  long  complainant  should  occupy  said  land  in  payment  for 
the  improvements  he  had  made  upon  it;  that  both  parties  as- 
sented to  this  proposition,  and  respondent  has  ever  been  ready 
to  comply  with  this  agreement,  but  complainant,  when  they 
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met  for  tlie  purpose  of  selecting  persons  to  determine  this  mat- 
ter, refused  to  comply  with  said  agreement. 

Answer  alleges,  that  the  use  of  the  land  has  been  sufficient 
compensation  for  all  improvements  made  thereon  by  com- 
plainant. 

Answer  of  respondent  sworn  to,  and  replication  filed  thereto. 

Death  of  complainant  suggested,  and  leave  to  revive  in  the 
name  of  the  heirs. 

Decree:  That  the  complainants,  within  ten  days,  pay  to 
defendant,  or  to  master  for  him,  the  sum  of  ninety  dollars; 
that  upon  such  payment,  defendant  execute  and  deliver  to 
complainants,  and  Isaac  Bo  wen,  and  Martha  Bo  wen,  a  deed 
[ *317  ]  for  the  land  described  in  the  bill,  defining  the  interest 
to  be  conveyed  to  the  respective  parties,  or  in  default,  that  the 
master  convey,  and  decree  for  costs  against  defendant. 

Defendant  appealed  and  now  assigns  for  error — 

That  the  court  erred  in  rendering  its  decree  herein  for  ap- 
pellees. 

That  the  court  erred  in  decreeing  a  specific  performance  of 
the  alleged  contract  in  the  bill. 

That  the  court  erred  in  not  dismissing  the  bill  of  complain- 
ants on  the  hearing,  and  in  not  decreeing  costs  against  them. 

C.  L.  Higbee,  and  M.  Hay,  for  Appellant. 

W.  A.  and  J.  Grimshaw,  for  Appellees. 

Caton,  0.  J.  The  bill  in  this  case,  is  for  a  specific  perform- 
ance of  a  parol  agreement  for  the  sale  of  land,  for  the  considera- 
tion of  one  hundred  and  fifty  dollars;  and  states  the  mode  and 
terms  of  payment.  It  avers  possession,  improvements,  part 
payment  and  tender  of  the  balance.  The  answer,  which  is 
sworn  to,  the  oath  not  having  been  waived,  does  not  interpose 
the  statute  of  frauds,  but  positively  denies  that  any  such  con- 
tract, as  is  stated  in  the  bill,  or  any  other  contract  for  the  sale 
of  the  land,  was  ever  made.  Here  is  the  great  and  leading 
issue,  formed  by  the  pleadings,  and  it  requires  evidence,  equal 
to  the  testimony  of  two  witnesses,  to  overcome  this  answer. 
This  is  upon  the  ground,  that  the  complainant  having  required 
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the  defendant  to  answer  an  oath,  has  thereby  made  him  a  wit- 
ness in  the  canse,  and  his  testimony  being  against  the  allega- 
tions of  the  bill,  it  mnst  be  neutralized  by  evidence  equivalent 
to  it  before  he  can  commence  establishing  his  case,  by  other  and 
distinct  proof. 

In  this  case,  it  is  proved  by  a  cloud  of  witnesses,  that  the 
answer  is  false,  when  it  denies  the  existence  of  any  agreement 
for  the  sale  of  this  land.  There  are  at  least  five  witnesses,  who 
testify  to  statements  made,  repeatedly  and  at  different  times, 
by  the  defendant,  that  he  had  sold  the  land  to  complainant > 
though  but  two  state  the  price  and  terms  of  the  sale,  as  stated 
in  the  bill.  These  are  Thomas  Orr  and  Harvey  Gallaher, 
though  Fugate  and  Henry  Johnson  establish  the  mode  and 
times  of  payment,  as  stated  in  the  bill;  but  by  them  it  does 
not  appear  that  the  defendant  stated  the  price.  Now  here  is 
the  testimony  of  all  these  witnesses,  going  directly  to  impeach 
the  truth  of  the  defendant's  testimony  in  his  answer.  The  de- 
fendant must  be  a  man,  who  habitually  states  the  most  reckless 
falsehoods,  in  his  daily  intercourse  with  his  neighbors,  or  his 
answer  is  false,  when  he  denies  that  an  agreement  for  [*318] 
the  sale  of  this  land  had  been  made  between  the  parties.  We 
are  constrained  to  regard  the  answer  as  untrue,  and  unworthy 
of  the  least  credit.  It  is  true  that  one  of  the  complainant's 
witnesses  is  very  effectually  impeached,  in  his  general  reputa- 
tion, and  were  he  unsupported  by  other  witnesses,  we  should 
give  little  or  no  heed  to  his  testimony;  but  the  defendant's 
answer  is  shown  by  the  other  witnesses,  and  many  of  them,  to 
be  absolutely  false,  and  is  entitled  to  even  less  credence  than 
the  testimony  of  Gallaher. 

The  contract  then  was  proved  as  averred,  very  clearly  and 
satisfactorily,  and  so  was  the  payment  of  the  principal,  and 
thirty  dollars  of  the  interest  of  the  note;  while  the  proof  also 
shows,  that  the  defendant  paid  twenty  or  twenty-five  dollars  of 
the  interest  on  the  note.  There  was  proof  of  considerable  other 
dealing  between  the  parties,  all  having  more  or  less  connection 
with  the  land  contract,  and  it  is  not  entirely  clear  how  the  bal- 
ance should  be  struck  between  them.  The  complainant  averred 
the  tender  of  fifty  dollars  to  the  defendant,  before  filing  his  bill, 
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and  lie  proves  a  tender  by  one  witness  of  ninety  dollars,  and 
by  another,  lie  proves  that  the  defendant  had  admitted  a  tender 
of  one  hundred  and  ninety  dollars.  The  decree  awards  to  the 
defendant  the  ninety  dollars  tendered,  and  requires  him  to  con- 
vey. But  it  is  objected  that  the  allegations  and  proofs  do  not 
agree,  and  hence  the  proof  of  the  tender  of  ninety  dollars  or 
more,  is  inadmissible,  under  an  averment  of  a  tender  of  only 
fifty  dollars,  stating,  also,  that  that  was  the  amount  due  the  de- 
fendant on  the  purchase  of  the  land.  Now,  strictly  speaking, 
that  was  all  that  was  due  of  the  purchase  money,  under  the  lit- 
eral terms  of  the  contract,  according  to  the  testimony  of  Mr. 
Fugate.  He  says  that  Bowen  was  to  substitute  a  new  note,  which 
the  treasurer  was  to  accept  in  place  of  the  one  hundred  dollar 
note  of  Hull's,  which  he  held,  and  this  was  to  stand  as  a  pay- 
ment of  one  hundred  dollars  of  the  purchase  money,  and  the 
proof  abundantly  shows,  that  after  this,  but  fifty  dollars  was  due. 
This  was  in  fact  done  in  a  mode  which  met  the  concurrence  and 
approbation  of  Hull.  When  they  met  at  the  treasurer's  for  the 
purpose  of  the  substitution,  the  treasurer  objected  to  taking  a 
note  in  substitution,  with  Bowen  as  nominal  principal,  because 
Bowen  was  already  owing  the  school  fund  seventy-five  dollars, 
and  hence  it  was  necessary  that  some  one  else  should,  in  ap- 
pearance at  least,  be  the  principal  of  the  new  note;  and  he  sug- 
gested that  Hull  should  appear  as  principal  in  the  new  note 
and  Bowen  as  surety,  instead  of  making  Bowen  principal  and 
Hull  surety.  This  suggestion  met  the  approbation  of  all  par- 
[*319]  ties,  and  it  was  so  done,  although  this  new  note  was 
always  treated  as  Bowen's  note  by  all  parties,  and  in  equity  at 
least,  if  not  at  law,  Bowen  was  in  truth  and  fact  the  princi- 
pal in  that  note,  as  much  as  if  he  had  appeared  so  upon  its  face. 
Strictly  and  technically  speaking  this  was  a  payment  of  the 
first  hundred  dollars,  according  to  the  literal  terms  of  the 
agreement,  and  justified  the  averment  that  but  fifty  dollars 
remained  due,  and  a  tender  of  that  amount.  And  yet  it  was 
no  doubt  the  duty  of  a  court  of  equity,  to  go  behind  this  literal 
performance,  in  order  to  do  complete  justice  upon  the  broadest 
principles  of  equity,  and  protect  the  defendant  against  loss 
upon  that  note,  and  compel  the  complainant  to  reimburse  the 
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defendant  the  interest  lie  had  paid  on  that  note,  before  it  would 
give  him  the  benefit  of  his  literal  performance.  So  too,  the 
court  might,  under  some  circumstances,  and  perhaps  a  close 
computation  in  this  case  would  show,  that  it  did  require  the 
defendant  to  pay  interest  on  the  remaining  fifty  dollars,  at  least 
for  a  part  of  the  time,  although  not  required  to  do  so  by  the 
literal  terms  of  the  bargain  as  proved.  Now  the  complainant 
was  not  bouud  to  anticipate  in  his  pleadings  all  the  discretion- 
ary equities  which  the  court  might  adjudge  against  him.  To 
ascertain  the  amount  of  the  balance  which  the  complainant  may 
have  to  pay,  in  order  to  obtain  a  specific  performance,  may  be, 
and  often  is,  in  the  nature  of  taking  an  account,  and  the  com- 
plainant need  not  at  his  peril  state  the  exact  balance  which  may 
ultimately  be  found  against  him.  In  a  case  where  the  true 
balance  is  uncertain,  and  can  only  be  ascertained  by  the  adjudi- 
cation of  the  court,  upon  testimony  to  be  taken,  the  pleader 
may  state  the  case  most  favorably  to  himself,  and  then  comply 
with  the  decree,  if  it  is  less  favorable  than  was  his  claim.  So 
here,  the  complainant  might  reasonably  say,  that  but  fifty  dol- 
lars of  the  purchase  money  was  due,  and  so  insist  in  his  plead- 
ings, submitting,  however,  to  the  determination  of  the  court, 
which,  upon  the  evidence,  and  considering  all  the  equities  of 
the  case,  adjudges  that  he  shall  pay  more  than  that,  in  order  to 
entitle  him  to  a  specific  performance  of  the  agreement. 

Although  in  this  case,  there  is  probably  enough  shown  of 
part  performance,  by  possession,  improvement  and  payment, 
to  take  this  case  out  of  the  statute  of  frauds,  had  that  been  in- 
terposed, as  that  has  not  been  done,  it  is  unnecessary  to  discuss 
that  question. 

We  are  of  opinion  that  the  decree  should  be  affirmed. 

Decree  affirmed. 
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[*320]  Nathan  Beadles,  Plaintiff  in  Error,  v.  John- 
Bless,  Defendant  in  Error. 

ERROR  TO  FULTON. 

A  wager,  that  a  railroad  will  be  completed  within  a  certain  time,  is  not  pro- 
hibited by  the  common  law  or  by  our  statute;  and  a  recovery  can  be  had 
upon  it. 

In  an  action  to  recover  a  wager,  that  a  railroad  would  be  built  within  a  cer- 
tain time,  evidence,  that  the  bet  was  talked  of  a  good  deal  by  the  public, 
to  show  that  it  may  have  influenced  subscriptions  to  the  stock,  was  prop- 
erly excluded.  The  court  cannot  say  that  it  was  against  public  policy  to 
influence  or  discourage  subscriptions  to  the  road. 

This  was  an  action  of  assumpsit,  commenced  for  the  June 
term,  1859,  of  the  Fulton  Circuit  Court,  on  the  following  in- 
strument, viz.: 

"  On  the  second  day  of  June,  A.  D.  1856,  I  promise  to  pay  to  John  Bless  or 
order,  one  hundred  dollars,  for  value  received,  provided  the  Peoria  and  Han- 
nibal Railroad  shall  not  be  completed  between  Farmington  and  Lewistown, 
Fulton  Co.,  111.,  by  the  1st  day  of  June,  1856,  so  far  as  the  tieing  and  laying 
of  the  rails  of  said  road  are  concerned.     Lewistown,  July  13,  1855. 

N.  BEADLES." 

The  defendant  below  (Beadles)  pleaded  the  general  issue. 

The  trial  was  had  at  the  February  term,  1860,  before  Bailey, 
Judge,  and  a  jury,  when,  in  support  of  the  issues  on  his  part, 
the  plaintiff  called  as  a  witness,  H.  B.  Evans,  who  testified, 
that  he  knew  defendant's  handwriting,  and  that  the  signature 
to  the  instrument  was  that  of  defendant.  The  plaintiff  then 
offered  to  read  in  evidence  to  the  jury  said  instrument,  (given 
above),  to  the  reading  of  which,  the  defendant  objected,  on  the 
ground  that  it  was  improper  and  irrelevant;  but  the  court  over- 
ruled the  objection  and  admitted  the  note  in  evidence,  and  to 
be  read  to  the  jury,  which  was  done,  and  defendant  excepted. 

The  witness  Evans  then  continued  his  testimony  as  follows, 

■m  behalf   of  plaintiff  below:    I  have   seen  this   contract  or 

instrument  (the  one  copied  above)  before  now.     It  was  signed 

by  Beadles   in   my   presence.     Bless   was  present.     Both   re- 

38Q 


JANUARY  TEEM,  1862.  320 

Beadles  v.  Bless. 

quested  me  to  take  and  put  it  away.  I  think  there  was  a 
similar  contract  made  by  Bless  to  Beadles  for  the  same 
amount,  and  payable  provided  the  railroad  should  be  com- 
pleted, as  recited  in  this  contract,  by  the  1st  of  June,  1856. 
Don't  recollect  that  the  one  to  Beadles  was  left  with  me. 
These  contracts  were  got  up  in  my  store  in  Lewistown,  Fulton 
county,  111.  Bless  and  Beadles  came  into  the  store,  talking 
about  the  completion  of  the  Peoria  and  Hannibal  Rail-  [*321  ] 
road  to  Lewistown.  Beadles  offered  to  put  up  his  watch  against 
$100  in  money,  that  the  road  would  be  completed  to  Lewistown 
by  the  1st  June,  1856.  This  was  in  1855.  I  offered  to  hold 
the  stakes.  They  finally  agreed  to  put  up  their  notes  payable 
at  the  same  time  and  on  opposite  contingencies — Beadles  to 
Bless,  if  the  railroad  should  not  be  completed  by  the  1st  June, 
1856,  to  Lewistown,  and  Bless  to  Beadles,  if  the  road  should  be . 
so  completed  by  that  time — and  the  contracts  or  notes  were  exe- 
cuted accordingly,  and  this  one  left  with  me  to  be  delivered  to 
Bless  if  the  said  road  should  not  be  completed  according  to  its 
terms.  The  said  railroad  was  not  completed  to  Lewistown  ac- 
cording to  the  terms  of  the  contract,  and  has  not  been  yet ;  and 
after  1st  June,  1856,  I  delivered  the  contract  present  to  plain- 
tiff. I  have  been  all  along  the  track  of  said  road,  and  the  same 
is  not  yet  completed  to  Lewistown  by  laying  rails  and  tieing. 
Bless  came  to  me  and  got  the  contract,  after  the  time  had  ex- 
pired when  I  was  to  give  it  up  to  him. 

On  being  cross-examined,  said  witness  testified  as  follows: 
Before  these  contracts  were  gotten  up,  the  parties  were  talking 
about  the  early  completion  of  the  railroad.  There  seemed  to  be 
a  difference  of  opinion.  Beadles  was  then  engaged  in  obtaining 
subscriptions  to  the  stock  of  the  road.  Beadles  was  highly 
spoken  of  as  a  good  manager  to  get  subscriptions.  Plaintiff 
was  a  stockholder.  Think  he  was  friendly  to  the  road.  Have 
heard  him  say  he  would  be  glad  to  have  the  road. 

Defendant  then  offered  to  prove  by  this  witness  that  this  bet 
or  transaction  was  talked  of  by  the  public  about  Lewistown  a 
great  deal  when  subscriptions  were  being  obtained  to  the  stock 
of  said  railroad.     The  plaintiff  objected  to  this  proof,  and  the 
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court  sustained  the  objection,  and  refused  to  permit  such  evi- 
dence to  go  to  the  jury,  and  the  defendant  excepted. 

S.  C.  Judd  was  then  called  by  the  plaintiff,  who  testified, 
that  the  body  of  the  instrument  above  given  was  in  his  hand- 
writing; that  he  drew  this  one  and  its  counterpart,  at  the  request 
of  the  parties ;  that  several  persons  were  present  at  the  time  of 
the  transaction;  that  the  other  instrument  (the  one  payable  to 
Beadles),  according  to  his  recollection,  was  payable  in  the  event 
the  Peoria  and  Hannibal  Eailroad  should  be  completed  between 
Farmington  and  Lewistown,  Fulton  county,  Illinois,  by  the  1st 
of  June,  1856,  so  far  as  the  tieing  and  laying  of  the  rails  were 
concerned,  and  was  for  the  like  sum  with  the  one  payable  to 
Bless;  that  these  instruments  were  drawn  in  Evans'  store, 
Lewistown. 

[  *322  ]     This  was  all  the  evidence  offered  in  the  case  by  either 
party. 

The  defendant  then  moved  the  court  to  exclude  from  the  jury 
all  the  evidence  offered  and  admitted  on  the  part  of  the  plain- 
tiff, on  the  grounds,  that  it  showed  no  right  of  recovery  what- 
ever; that  it  showed  the  instrument  offered  was  without  consid- 
eration; and  that  it  showed  that  the  transaction,  in  consideration 
of  which  and  out  of  which  the  contract  sprung  and  was  created, 
was  a  bet,  and  against  public  policy,  and  hence  no  recovery 
should  be  allowed  in  the  case.  But  the  court  overruled  the 
motion,  and  refused  to  exclude  the  said  evidence;  to  which  the 
defendant  excepted.  The  defendant  brings  the  case  to  this  court 
by  writ  of  error. 

The  jury  rendered  a  verdict  of  $122,  against  the  defendant. 

Judd,  Boyd  &  James,  for  Plaintiff  in  Error. 
S.  P.  Shope,  for  Defendant  in  Error. 

Caton,  C.  J.     This  action  was  on  the  following  agreement: 

"  On  the  second  day  of  June,  A.  D.  1856,  I  promise  to  pay  to  John  Bless  or 
order,  one  hundred  dollars,  for  value  received,  provided  the  Peoria  and  Hanni- 
bal Railroad  shall  not  be  completed  between  Farmington  and  Lewistown, 
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Fulton  Co.,  111.,  by  the  1st  day  of  June,  1856,  so  far  as  the  tieing  and  laying 
of  the  rails  of  said  road  are  concerned.    Lewistown,  July  13,  1855. 

N.  BEADLES." 

This,  in  form  at  least,  is  simply  a  contract  for  the  payment 
of  money,  dependent  on  a  future  contingency.     And  in  that 
aspect  is  quite  unexceptionable.     The  testimony,  however,  gives 
the  transaction  something  of  the  character  of  a  wager,  and 
shows  that  a  similar  agreement  was  given  by  the  payee  to  the 
maker  of  this  agreement,  payable  upon  the  opposite  contin- 
gency.    But  if  viewed  in  the  light  of  a  wager,  as  we  under- 
stand the  common  law,  the  plaintiff  has  a  right  to  recover  upon 
it.     It  is  not  prohibited  by  our  statute;  it  has  no  immoral, 
indecent,  illegal   or  pernicious   tendency.      Such  wagers   are 
recoverable  at  the  common  law,  although  the  parties  have  no 
interest  in  the  event  upon  which  the  wager  depends.     No  doubt 
many  excellent  jurists  have  regretted  that  such  idle  agreements 
should  be  recognized  in,  and  enforced  by  the  courts,  yet  such  is 
the  law,  and  it  is  not  for  us  to  reform  it.     But  in  this  case, 
surely,  we  cannot  safely  affirm  that  these  parties  had  no  inter- 
est in  the  event,  upon  which  the  promise  to  pay  depended. 
The   plaintiff  may  have  had  a  legitimate  and  proper  interest 
in   having  the  road   completed,  within  the  time  specified   in 
the   agreement,   and   desired   to    stimulate   the    defendant    to 
secure  its  completion,  or  failing  in  that,  to  indemnify  [  '*323  ] 
himself  to  the  extent  of  the  one  hundred  dollars.     Or  the  de- 
fendant might  have  had  an  equal  interest  in  not  having  it  com- 
pleted in  that  time.    The  one  may  believe,  that  public  policy  and 
the  public  good  required  that  the  whole  community    should 
exert  itself  to  complete  the  road;  while  the  other  might  have 
entertained  the  opinion,  that  such  a  course  would  be  detrimen- 
tal to  himself  and  the  public.     It  is  not  for  us  to  say  which  may 
have  been  right  in  their  opinions.     At  all  events,  we  cannot  say 
that  the  wager,  if  it  was  one,  was  illegal  or  immoral ;  and  as  a 
simple  question  of  law,  we   must  hold  it  valid.     Nor   do   we 
think  the  court  erred  in  ruling  out  the  evidence  offered.    What 
matter,  if  people  did  talk  about  the  wager,  or  if  it  influenced 
some  to  subscribe  to  the  railroad  stock,  and   prevented  others 
from  subscribing.     We  cannot  say  that   one  or  the  other  was 
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the  wisest  course,  or  that  there  was  anything  immoral  or  illegal 
for  either  or  both  parties  to  exert  their  influence  one  way  or  the 
other  on  the  subject. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  H.  Flynn,  Executor,  etc.,  of  Thomas  Morgan, 
Plaintiff  in  Error,  v.  Mudd  &  Hughes,  and  Fkancis 
Keys,  Defendants  in  Error. 

ERROR  TO  SCOTT. 

An  agreement,  between  the  holder  of  a  note  and  the  principal,  to  extend  the 
time  of  payment  for  a  definite  period  which  is  founded  upon  a  good  consid- 
eration, will  discharge  the  surety;  unless  the  surety  consents  to  the  agree- 
ment at  the  tune,  or  subsequently  ratifies  it. 

To  enable  a  surety  to  interpose  the  defense  to  a  note  that  further  time  has  been 
given  to  his  principal,  it  is  not  necessary  that  his  name  should  appear  upon 
the  note  as  surety;  it  will  be  sufficient  if  he  was  actually  a  surety,  and  this 
was  known  to  the  payee  when  the  note  was  executed. 

The  payment  of  interest  upon  a  note  in  advance,  is  a  sufficient  consideration 
to  support  an  agreement  for  an  extension  of  time  to  the  principal,  so  as  to 
discharge  the  surety. 

Where  the  plaintiff  introduces  in  evidence  a  note  which  has  indorsed  upon  it, 
an  agreement  extending  the  time  for  payment,  he  will  be  bound  by  the 
agreement  although  it  is  not  signed  by  him. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  Mor- 
gan, plaintiff,  in  the  Circuit  Court  of  Scott  county,  at  the  De- 
cember special  term,  1858,  on  a  promissory  note,  dated  St. 
Louis,  April  28,  1857,  for  $18,000— made  by  the  defendants, 
[*324]  payable  to  the  order  of  one  Wm.  T.  Hazzard,  in  four 
months  after  date,  and  by  him  assigned  to  said  plaintiff.  Pro- 
cess served  on  Francis  Keys  only,  and  by  consent  tried  before 
Woodson,  Judge,  without  a  jury.  Judgment  rendered  against 
said  plaintiff  in  the  court  below  for  costs.  A  writ  of  error  is 
now  brought  by  Thomas  H.  Flynn,  executor  of  the  last  will 
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and  testament  of  said  Thomas  Morgan,  since  deceased,  to  this 
court. 

The  declaration  contains  three  special  counts — for  the  note, 
interest  and  damages  on  protest,  and  the  usual  money  counts. 

The  defendant  Keys,  besides  the  plea  of  non-assumpsit,  filed 
two  special  pleas,  in  substance  the  same,  in  which  he  alleges, 
that  he  was  simply  security  of  Mudd  &  Hughes  on  said  note, 
which  the  said  plaintiff  knew  at  the  time  he  took  the  note ;  and 
that  after  plaintiff  received  said  note,  and  before  its  maturity, 
to  wit,  on  the  6th  day  of  August,  1857,  at  St.  Louis,  Mo.,  said 
plaintiff  agreed  with  said  firm  of  Mudd  &  Hughes,  that  if  they 
would  pay  him  in  advance  the  interest  on  said  note  up  to  the  28th 
day  of  March,  1858,  he  would  extend  the  time  for  the  payment 
of  said  note  to  said  28th  March,  1858;  and  in  pursuance  of  said 
agreement,  the  said  firm  of  Mudd  &  Hughes  did  pay,  on  the  6th 
day  of  August,  1857,  the  plaintiff,  in  advance,  the  interest  on 
the  amount  of  said  note  up  to  the  28th  March,  1858,  to  wit,  the 
sum  of  $840;  and  in  consideration  thereof,  the  said  plaintiff 
promised  and  agreed  with  the  said  firm  to  extend  the  time  of 
payment  of  said  note  to  the  said  28th  day  of  March,  1858.  The 
said  pleas  then  allege,  that  said  Keys  was  in  no  way  a  party  to 
said  agreement,  and  it  was  made  without  his  knowledge  or 
consent. 

To  which  special  pleas  the  plaintiff  filed  a  general  demurrer, 
which  the  court  overruled. 

Whereupon  the  plaintiff,  by  leave  of  court,  filed  three  repli- 
cations, traversing  the  special  pleas,  and  alleging  that  Keys  was 
a  principal  on  the  note,  and  a  joint  payor  of  the  same. 

The  following  is  the  evidence  adduced  on  the  trial  of  said 
cause  in  the  court  below. 

On  behalf  of  the  plaintiff,  the  note  sued  upon,  to  wit: 

"  $18,000.  St.  Louis,  April  27th,  1857. 

"  Four  months  after  date,  we  promise  to  pay  to  the  order  of  William  T. 
Hazzard,  eighteen  thousand  dollars,  for  value  received,  negotiable  and  pay- 
able without  defalcation  or  discount,  at  the  Bank  of  the  State  of  Missouri, 
with  six  per  cent,  interest  for  forfeiture  from  date,  if  not  paid  at  maturity. 

MUDD  &  HUGHES. 

FRANCIS  KEYS." 
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[*325]     Assignment  on  said  note: 
"  Pay  Thomas  Morgan,  or  order.  WM.  T.  HAZZARD." 

On  behalf  of  the  defendant,  and  excepted  to  by  plaintiff  in 
court  below,  Adams,  witness,  testified,  that  in  the  month  of 
June,  1858,  when  and  where  the  plaintiff,  Francis  Keys,  and 
witness  were  present,  in  a  conversation  then  and  there  between 
the  plaintiff,  Keys  and  witness,  the  said  defendant  stated  that 
Francis  Keys  was  security  on  the  note  sued  upon  in  this  case, 
and  that  plaintiff  knew  that  fact  at  the  time  Keys  signed  it; 
that  the  said  defendant,  Keys,  said  that  the  note  was  signed  by 
him  after  Mudd  &  Hughes  had  got  the  money  for  which  the 
note  was  given,  before  he  (Keys)  signed  the  note,  which  plain- 
tiff admitted;  that  the  said  Keys  also  stated,  in  the  same  con- 
versation, in  the  presence  of  Morgan,  that  Mr.  Grubb,  one  of 
the  firm  of  Mudd  &  Hughes,  requested  him  (Keys)  to  sign  the 
note  as  security;  and  that  at  the  same  time  Morgan  had  the 
note  of  Mudd  &  Hughes  in  his  possession,  and  that  afterwards, 
he  (Keys)  signed  said  note.  That  plaintiff,  Morgan,  stated  in 
the  same  conversation,  that  he  had  extended  the  time  of  pay- 
ment, and  that  Keys  stated  at  the  same  time  that  he  considered 
himself  released  from  said  note,  because  Morgan  had  extended 
the  time  of  payment;  and  Morgan  also  stated,  that  he  held  Keys 
still  bound  to  pay  said  note,  and  considered  him  as  one  of  the 
principals  on  said  note;  and  Morgan  also  further  stated,  that 
he  would  not  have  let  Mudd  &  Hughes  have  the  money  for 
which  the  note  was  given  without  Keys  signing  said  note.  The 
witness  also  stated,  that  Morgan  did  not  say  that  he  received 
any  consideration  from  Mudd  &  Hughes  for  extending  the  time 
of  payment  of  said  note. 

Memorandum  on  the  back  of  note  sued  upon,  adduced  in 
evidence  by  defendant,  and  excepted  to  by  plaintiff  in  court 
below: 

"  Received  of  Mudd  &  Hughes  payment  in  full  for  the  interest  on  the  within 
note  to  the  28th  day  of  March  next,  at  which  time  this  note  is  to  be  due  and 
payable;  if  not  paid  at  that  date,  to  draw  interest  according  to  the  face  and 
tenor  of  said  note. 

11  St.  Louis,  August  6th,  1857." 
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Which  was  all  the  evidence  in  the  case.  Whereupon  the 
court  below  rendered  judgment  against  said  plaintiff,  and  in 
favor  of  said  Keys,  for  costs. 

J.  H.  Beery,  and  I.  L.  Morrison,  for  Plaintiff  in  Error. 

M.  Hay,  and  1ST.  M.  Knapp,  for  Defendants  in  Error. 

Walker,  J.  The  doctrine,  that  giving  further  time  [ *326  ] 
to  the  principal  debtor,  by  a  valid  agreement,  without  the  assent 
of  the  surety,  releases  him  from  the  contract,  seems  to  be  uni- 
versally admitted  and  acted  upon.  Yet  a  diversity  in  the  prac- 
tice, as  to  the  mode  in  which  the  surety  may  avail  himself  of 
the  defense,  exists  in  different  courts.  In  some  it  is  held,  that 
the  remedy  is  alone  in  chancery,  unless  it  appears  upon  the  face 
of  the  instrument,  that  he  bears  that  relation  to  the  contract, 
whilst  in  others  it  is  held,  that  the  fact  that  he  is  a  surety  may 
be  averred  and  proved,  although  he  appears  as  a  principal. 

In  Great  Britain  the  former  rule  appears  to  prevail,  but  on 
this  side  of  the  Atlantic,  every  defense  which  discharges  the 
surety  in  equity,  has  generally  been  recognized  as  admissible  in 
courts  of  law.  There  are,  however,  some  of  our  courts  that  fol- 
low the  English  practice,  although  compared  with  the  others, 
they  are  few  in  number.  To  render  such  a  defense  available, 
it  is  necessary  that  the  contract  extending  the  time  for  payment, 
should  be  such  as  would  prevent  the  creditor  from  maintaining 
an  action,  on  the  original  agreement,  before  the  expiration  of 
the  extended  time.  To  have  that  effect,  it  must"  be  based  upon 
a  sufficient  consideration,  and  must  be  for  a  definite  period. 
Gardner  v.  Watson,  13  111.  347.  But  possessing  these  requi- 
sites, it  must  also  have  been  entered  into,  between  the  principal 
debtor  and  the  creditor,  without  the  consent  of  the  surety,  or 
his  subsequent  ratification,  to  constitute  a  valid  defense.  And 
this  defense  is  based  on  the  principle,  that  the  surety  can  only 
be  held  to  perform  the  precise  terms  of  his  contract.  He  can- 
not be  charged  by  the  acts  of  others,  beyond  the  terms  of  his 
agreement. 

When  he  has  agreed,  that  his  principal  shall  pay  money,  or 
perform  any  other  act,  by  a  specified  day,  the  change  of  time 
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to  a  different  day,  is  not  the  agreement  into  which  he  entered, 
and  to  enforce  its  performance,  would  be  to  permit  other  and 
unauthorized  persons  to  make  for  him  a  contract.  The  princi- 
ple is  universally  recognized,  that  any  unauthorized  alteration 
of  an  agreement,  will  release  all  parties,  not  assenting  to  or  rati- 
fying the  change.  And  the  surety  must  undeniably  have  the 
same  right  to  interpose  the  same  defense,  when  the  terms  of  the 
agreement  into  which  he  has  entered  have  been  changed  by 
other  parties. 

Again,  any  alteration,  by  which  the  rights  of  a  surety  are 
impaired,  or  the  possibility  of  his  resorting  to  them  is  de- 
layed, places  him  in  a  different  situation  from  that  which  he 
originally  occupied.  It  might  also  impose  upon  him  the  whole 
burthen  of  the  obligation,  and  deprive  him  of  resorting  to 
[  *327  ]  means  of  indemnity  to  which  he  looked,  if  the  principal 
should  in  the  meantime  become  insolvent.  After  the  time  for 
the  performance  has  elapsed,  the  surety  has  the  right  to  resort 
to  equity,  to  compel  the  principal  to  proceed  to  the  enforcement 
of  the  contract,  or  he  may  himself  discharge  it  and  look  to  his 
principal  for  indemnity.  These  are  his  legal  rights,  and  to 
which  he  is  supposed  to  look,  when  he  assumes  his  liability,  and 
to  deprive  him  of  them,  might  work  great  injustice  and  fla- 
grant wrong.  The  necessary  consequence  of  so  extending  the 
time,  is  the  release  of  the  surety,  whatever  the  form  of  the  con- 
tract, and  whether  the  extension  has  been  made  before  or  after 
a  breach.  Warner  v.  Campbell,  26  111.  282.  And  we  have 
seen  that  it  is  held  by  the  greater  number  of  the  tribunals  of 
this  country,  that  such  a  defense  may  be  made  in  a  court  of  law. 

This  rule  can  work  no  injustice,  as  the  creditor,  if  unwilling 
to  release  the  surety,  has  only  to  refrain  from  entering  into  an 
agreement  to  give  further  time  without  the  assent  of  the  surety. 
The  mere  neglect  to  sue  at  the  maturity  of  the  contract,  or 
even  giving  further  time  by  an  agreement  not  binding  on  the 
creditor,  does  not  produce  a  release  of  the  surety,  as  he  may 
still  compel  the  creditor  to  proceed  to  the  enforcement  of  the 
agreement,  or  may  discharge  it,  and  resort  to  his  remedy  against 
his  principal  for  his  ultimate  indemnity.  By  such  an  agree- 
ment he  is  deprived  of  none  of  his  remedies,  and  is  subjected 
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to  no  new  conditions,  hazards  or  losses  ontside  of  his  original 
undertaking. 

Then  was  the  agreement,  to  postpone  the  payment  in  this 
case,  of  such  a  character  as  released  the  defendant  Keys?  The 
evidence  satisfactorily  shows,  that  he  was  only  a  surety,  and 
that  the  payee  was  aware  of  that  fact  at  the  time  the  instrument 
was  executed.  He  admitted,  that  the  money  was  loaned  to  de- 
fendants Mudd  &  Hughes,  before  Keys  executed  the  note.  He 
likewise  admitted  in  the  same  conversation,  that  he  had  ex- 
tended the  time  of  payment.  It  also  appears,  that  there  was 
indorsed  on  the  back  of  the  note  this  memorandum:  "Re- 
ceived of  Mudd  &  Hughes,  payment  in  full,  for  the  interest  on 
the  within  note,  to  the  28th  day  of  March  next,  at  which  time 
this  note  is  to  be  due  and  payable;  if  not  paid  at  that  date,  to 
draw  interest  according  to  the  force  and  tenor  of  said  note. 
St.  Louis,  August  6th,  1857." 

It  is  manifest  from  this  evidence,  that  defendant  Keys  was 
only  a  security  on  the  note.  And  we  think  it  equally  clear, 
that  the  advance  interest  was  paid  as  the  consideration,  and  to 
procure  an  extension  of  time,  until  the  2Sth  of  March,  1858. 
Morgan  admitted  an  extension  of  time,  and  this  memorandum 
found  upon  the  back  of  the  note,  shows  that  such  was  [  *328  ] 
the  fact,  as  well  as  the  period  to  which  it  was  extended.  It  is, 
however  said,  that  it  was  not  signed  by  the  payee,  and  is  for 
that  reason  not  binding.  No  one  will  for  a  moment  doubt,  that 
it  is  a  sufficient  receipt  for  the  interest  which  accrued,  prior  to 
the  28th  of  March  following.  And  why?  Because  it  comes 
from  the  possession  of  the  holder,  and  if  it  was  untrue  or  im- 
proper, it  would  have  been  obliterated.  It  was  in  the  posses- 
sion and  under  the  control  of  the  person  against  whom  it  oper- 
ated, and  it  must  be  supposed  to  be  correct.  And  for  the  same 
reason  the  presumption  must  apply  to  every  part  of  the  indorse- 
ment unless  rebutted,  which  has  not  been  done. 

At  the  time  this  interest  was  paid,  the  note  had  just  matured, 
and  it  was  not  designed  as  a  payment  on  the  principal,  because 
it  was  limited  to  the  accruing  interest.  This  excludes  the  in- 
ference that  it  was  designed,  or  may  be  treated  as  a  payment 
on  the  principal.     This  interest  paid  to  the  creditor  in  advance, 
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was  a  benefit  to  him,  and  was  therefore  a  sufficient  considera- 
tion, to  support  the  agreement  to  extend  the  time  of  payment. 
Had  suit  been  instituted  for  the  collection  of  the  principal  be- 
fore the  exjnration  of  the  time,  this  agreement  would  have  de- 
feated a  recovery.  And  if  so,  Keys  had  no  legal  means  of 
compelling  Morgan  to  proceed  for  its  collection,  or  to  have 
himself  paid  the  money,  and  proceeded  against  the  principal 
debtors  for  indemnity,  before  the  time  had  elapsed.  By  this 
agreement  he  was  effectually  prevented  from  resorting  to  those 
remedies,  which  he  doubtless  had  in  contemplation  when  he 
became  a  surety.  Upon  this  entire  record,  after  a  careful  ex- 
amination, we  are  unable  to  perceive  any  error  for  which  the 
judgment  should  be  reversed,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


George  A.  Montag,  Plaintiff  in  Error,  v.  James  J. 
Linn,  Defendant  in  Error. 

ERROR  TO  ADAMS. 

The  statute  for  the  protection  of  occupying  claimants  is  designed  to  protect 
those  who  shall  in  good  faith  take  peaceable  possession  of  vacant  land 
under  such  a  paper  title  as  the  records  of  the  county  show  to  be  plain,  clear 
and  connected,  and  without  notice  of  any  adverse  title  of  record. 

The  protection  of  a  party  under  this  statute  does  not  depend  upon  the  original 
deeds  through  which  he  deraigns  his  title  being  regular  upon  their  face; 
such  deeds  may  contain  material  alterations,  or  be  forgeries,  and  yet  the 
purchaser  may  be  protected,  where  the  records  of  the  county  show  a  clear 
chain  of  title. 

[  *329  ]  This  was  an  application  made  to  the  Circuit  Court  of 
Adams  county,  by  the  plaintiff  in  error,  for  the  appointment  of 
commissioners  to  assess  the  value  of  lasting  improvements  made 
by  him  upon  land  which  the  defendant  in  error  had  recovered 
of  him  in  ejectment.  The  court  overruled  the  motion,  to  which 
the  plaintiff  in  error  excepted,  and  has  brought  the  case  to  this 
court.  The  ejectment  suit  between  these  parties  was  tried  at 
the  January  term,  1860,  of  this  court. 
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The  opinion  of  the  Court  gives  a  full  statement  of  the  case. 
Geimshaw  &  "Williams,  for  Plaintiff  in  Error. 
Wheat  &  Geoveb,  for  Defendant  in  Error. 

Beeese,  J.  On  a  recovery  in  ejectment  by  the  defendant 
here,  against  the  plaintiff  in  error,  of  a  tract  of  land  in  Adams 
county,  the  unsuccessful  party  entered  his  motion  in  the  Circuit 
Court  of  that  county,  for  the  appointment  of  commissioners  to 
value  such  lasting  improvements  as  he  had  made  upon  the  land, 
and,  also,  for  an  order  to  stay  the  issuing  of  a  writ  of  possession 
until  such  valuation  could  be  made  and  the  amount  thereof  paid 
to  him.  The  plaintiff  in  error  relied  on  the  provisions  of  that 
part  of  chapter  36,  respecting  "occupying  claimants."  (Scates' 
Comp.  220.)  Due  notice  was  given  of  the  motion,  and  proof 
submitted  that  the  plaintiff  had  made  valuable  and  lasting  im- 
provements on  the  land,  prior  to  the  bringing  the  suit,  by  which 
he  was  ejected.  The  plaintiff  showed  as  title  to  the  land:  First, 
A  patent  from  the  United  States,  dated  Feb.  26,  1818,  to  one 
John  Silver,  a  private  in  Mcintosh's  company  of  light  artillery. 
Second,  A  deed  from  John  Silver  to  John  B.  Cofield,  dated  in 
January,  1850,  recorded  in  Adams  county,  Feb.  26,  1850.  In 
this  deed  there  was  an  alteration  which  this  court  held  to  be 
material,  and  rejected  it,  on  a  trial  in  this  court.  Third,  The 
defendant  read  in  evidence  deed  duly  executed,  purporting  to 
convey  the  title  from  Cofield  to  the  plaintiff,  which  was  on  rec- 
ord in  the  proper  office  in  Adams  county,  without  any  notice  to 
plaintiff  of  defendant's  paramount  title.  He  also  proved  that 
he  had  obtained  peaceable  possession  of  the  land. 

The  defendant  here,  in  opposition  to  the  motion,  proved 
paramount  title  to  the  land,  by  showing  the  original  patent 
from  the  United  States  to  John  Silver;  also,  a  deed  from 
John  Silver,  dated  Jan.  11,  1855,  to  Albert  M.  JSToyes,  re- 
corded Jan.  24,  1856,  in  Adams  county,  and  a  deed  from 
Albert  M.  Noyes  to  him,  the  defendant,  dated  Feb.  1,  1856, 
also  recorded  in  Adams  county.  He  also  showed  the  [*330] 
deposition  of  John  Silver,  taken  in  the  ejectment  cause,  who 
testified  that  he  was  the  patentee,  and  that  he  never  made  any 
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deed  to  Cofield,  and  if  any  such  deed  was  in  existence,  it  was  a 
forgery. 

The  court,  thereupon,  overruled  the  motion,  and  refused  to 
appoint  commissioners  or  grant  a  restraining  order,  to  all 
which  the  plaintiif  here  excepted,  and  brought  the  case  here 
by  writ  of  error,  assigning  for  error,  this  refusal  of  the  Circuit 
Court. 

The  material  provisions  of  our  "  occupying  claimant "  law, 
bearing  on  this  case,  are  the  forty-seventh  and  forty-eighth 
sections  (Scates'  Comp.  220),  the  first  of  which  provides  "  that 
every  person  who  may  be  evicted  from  any  land  for  which  he 
can  show  a  plain,  clear  and  connected  title  in  law  or  equity, 
deduced  from  the  record  of  some  public  office,  without  actual 
notice  of  an  adverse  title,  in  like  manner  derived  from  record, 
shall  be  exempt  and  free  from  all  and  every  species  of  action, 
suit  or  prosecution,  for  or  on  account  of  any  rents,  or  profits, 
or  damages,  which  shall  have  been  done,  accrued  or  incurred, 
at  any  time  prior  to  receipt  of  actual  notice  of  the  adverse 
claim  by  which  the  eviction  may  be  effected,  provided  such  per- 
son obtained  peaceable  possession  of  the  land."  The  forty-eighth 
section  prescribes  the  manner  of  the  appointment  of  the  com- 
missioners to  assess  the  value  of  the  improvements,  and  their 
whole  duty  in  the  premises,  which  it  is  not  necessary  to  specify 
in  detail.  The  question  here  is,  did  the  plaintiff  in  error  show 
a  plain,  clear  and  connected  title  in  law  or  equity,  deduced 
from  the  record  of  some  public  office,  without  actual  notice  of 
an  adverse  title  in  like  manner  derived  from  record? 

The  defendant  in  error,  the  successful  party  in  the  eject- 
ment, contends  that  no  such  title  was  shown,  and  consequently 
the  appointment  of  commissioners  was  properly  refused — that 
the  deed  from  the  patentee  to  Cofield,  through  which  he  de- 
rived this  title,  and  indispensable  to  its  support,  bore  upon  its 
face  unmistakeable  evidence  of  a  material  alteration,  and  so 
glaring  as  to  excite  the  suspicion  of  any  reasonably  cautious 
man  with  regard  to  it.  That  taking  possession  of  the  land, 
under  such  a  deed,  was  not  in  good  faith,  and  did  not  make 
out  a  plain,  clear  and  connected  title.  It  is  quite  apparent, 
that  it  is  not  the  design  of  the  law  to  provide  for  cases  in 
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which  an  apparently  good  title  may  have  been  compelled  to 
yield  to  a  paramount  title,  and  so  the  counsel  for  the  defend- 
ant in  error  admitted  on  the  argument.  He  admitted,  that  an 
ejected  party  is  protected,  who  has  a  clear  "  set  of  title 
papers,"  not  a  good  title,  but  who  has  u  a,  prima  facie  [*331  ] 
apparent  title,"  obtained  in  good  faith,  and  who  is  a  bona  fide 
possessor  under  it. 

We  apprehend  the  statute  designs  to  protect  all  persons,  who, 
in  good  faith,  shall  take  peaceable  possession  of  vacant  land 
under  such  a  paper  title  as  the  records  of  the  county  show  to 
be  plain,  clear  and  connected,  and  without  notice  of  any  adverse 
title  of  record. 

It  would  not  seem  to  be  important  that  the  original  deeds 
"through  which  the  title  is  deraigned,  should  be  clear  on  their 
face,  but  only  that  the  records  of  the  public  office  to  which  re- 
sort is  had,  should,  upon  their  pages,  show  "  a  plain,  clear  and 
connected  title."  Lands  are  often  bought  and  sold  without  ref- 
erence to  the  original  deeds,  resort  being  had  to  the  records  of 
the  county,  and  it  is  quite  probable  the  plaintiff  here,  never 
saw  the  altered  deed,  but  only  the  record  of  it,  which  would 
not  show  any  alteration.  His  title,  as  deduced  from  the  records 
of  a  public  office,  was  plain,  clear  and  connected,  with  no  flaw 
in  it,  and  it  is  only  by  inspection  by  the  court  of  the  original 
that  the  alteration  is  manifested.  The  alteration  itself  was  con- 
sidered by  counsel  learned  in  the  law  to  have  been  an  unim- 
portant one,  as  there  were  other  words  in  the  deed,  which  with- 
out the  alteration,  they  supposed  'would  have  conveyed  the 
land.  If  then,  the  original  deed  had  been  submitted  to  the 
plaintiff,  who  appears  to  be  a  person  not  acquainted  with  our 
language,  or  to  counsel  employed  by  him,  it  is  quite  probable 
he  and  they  would  have  considered  the  deed  unobjectionable  by 
reason  of  the  alteration.  But  the  statute  does  not  require  that 
the  title  papers  shall  be  perfect  on  their  face,  it  only  requires 
the  records  to  show  a  plain,  clear  and  connected  title — so  that, 
though  a  forged  deed,  placed  on  record,  the  party  claiming  un- 
der it,  ignorant  of  the  forgery,  and  having  no  notice  of  it, 
would  be  protected  by  this  law,  to  the  extent  of  the  value  of 
his  lasting  improvements.     The  records  show  a  title  prima 
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facie  good,  and  comes  up  to  one  of  the  admissions  of  the  de- 
fendant's counsel.  He  may  have  no  other  set  of  title  papers 
except  such  as  the  public  records  afford  him. 

The  deposition  of  Silver  was  an  after  proceeding,  of  which 
the  plaintiff  had  no  knowledge  until  the  trial  of  the  ejectment 
suit.  He  could  not  know  from  the  records,  the  fact,  the  depo- 
sition discloses,  and  is  not  chargeable  with  that  knowledge. 
From  the  records,  and  by  the  records,  the  title  was  plain,  clear 
and  connected.  His  possession  was  taken  peaceably  under  his 
title,  with  no  notice  of  any  adverse  title,  and  he  has,  there- 
fore, a  right  to  have  commissioners  appointed  to  value  his  last- 
ly *332]  ing  improvements  made  before  notice  of  the  para- 
mount title,  and  to  such  other  benefits  as  the  statute  confers. 

The  statute  is  of  an  equitable  character,  and  seems  designed 
to  protect  all  persons,  who  shall  be  so  unfortunate  as  to  lose 
land,  upon  which  they  have  entered  in  good  faith,  with  no 
knowledge  of  any  adverse  or  better  title  than  they  possessed, 
they  themselves  showing  a  plain,  clear  and  connected  title  in 
law  or  equity,  deduced  from  the  record  of  some  public  office. 
There  is  so  much  justice  and  equity  in  such  a  statute,  that  as- 
sent is  rendered  to  it  instinctively.  The  judgment  is  reversed, 
and  cause  remanded,  with  directions  to  appoint  commissioners, 
as  moved,  and  also  to  enter  an  order  staying  the  issuing  of  a 
writ  of  possession  until  such  valuation  shall  be  made,  and  the 
amount  thereof  paid  to  the  plaintiff  in  error,  should  anything 
be  due. 

Judgment  reversed. 


George  Ball,  Plaintiff  in  Error,  v.  James  E.  Bruce, 
Defendant  in  Error. 

ERROR  TO  EDGAR. 

It  is  generally  a  matter  of  discretion  whether  the  Circuit  Court  will  rule  a 
party  to  file  security  for  costs ;  but  if  the  affidavit  upon  which  the  motion 
is  founded  be  insufficient,  the  Circuit  Court  has  no  power  under  the  statute 
to  make  the  rule,  and  its  decision  will  be  reviewed  in  this  court. 
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Upon  a  motion  for  a  rule  upon  the  plaintiff  to  file  additional  security  for 
costs,  an  affidavit  is  insufficient  which  only  avers  the  insolvency  of  the 
plaintiff  and  his  security;  it  should  show,  in  addition,  that  the  circum- 
stances of  the  principal  or  security  have  changed  since  the  approval 
of  the  former  bond. 

This  is  an  action  on  the  case,  commenced  at  the  April  term, 
1857,  of  the  Circuit  Court  of  Edgar  county,  by  George  Ball 
against  James  E.  Bruce,  for  the  seduction  of  one  Eliza  Alsup. 
At  the  September  term  following,  there  was  a  demurrer  filed 
and  sustained  to  the  declaration.  The  case  was  brought  to  this 
court,  and  the  decision  of  the  court  below  reversed,  and  the 
case  remanded;  and  at  the  October  term,  1859,  the  defendant 
filed  his  pleas,  and  the  issues  were  made  up.  A  trial  was  had, 
and  a  verdict  rendered  in  favor  of  the  plaintiff.  A  motion  for 
a  new  trial  was  made  by  the  defendant's  counsel  and  taken 
under  advisement  by  the  court,  and  at  the  next  January  term, 
1860,  the  court  set  aside  the  verdict  of  the  jury,  and  granted 
a  new  trial,  and  the  case  was  then  continued  to  the  next  April 
term,  and  on  the  eleventh  day  of  that  term  the  defendant, 
Bruce,  filed  the  following  affidavit: 

"James  Bruce  ads.  George  Ball — Edgar  county,  ss.  [*333] 

"  James  E.  Bruce  being  duly  sworn,  says  that  the  plaintiff, 
Ball,  and  John  F.  Anderson  (who  was,  as  defendant  believes, 
the  security  for  costs  of  said  Ball  in  this  case,)  are  both  insol- 
vent, and  not  able  to  pay  the  costs  in  this  cause,  as  this  defend- 
ant verily  believes. 

JAMES  E.  BRUCE." 
"Subscribed  and  sworn  to,  this  11th  ) 

day  of  May,  1860.  [ 

W.  J.  Gregg,  Clerk."      ) 

On  motion  of  defendant's  counsel  on  this  affidavit,  the  court 
ruled  the  plaintiff  to  give  additional  security  by  the  Monday 
following,  which  the  plaintiff  declined  doing,  and  the  court  dis- 
missed the  case.  The  plaintiff  at  the  time  excepted,  and 
brings  the  case  to  this  court  on  writ  of  error,  and  assigns  as 
errors : 

That  the  court  erred  in  ruling  the  plaintiff  to  give  security 
for  costs. 
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The  court  erred  in  dismissing  said  case  because  the  plaintiff 
failed  and  declined  to  execute  bond  for  costs. 

The  ruling  and  judgment  of  the  court  are  contrary  to  law. 

The  court  erred  in  maintaining  said  motion  for  security  for 
costs,  because  it  was  not  made  at  the  first  term  at  which  it 
could  have  been  made,  and  no  reason  shown  in  the  affidavit  for 
the  delay. 

A.  Green,  for  Plaintiff  in  Error. 

James  A.  Eads,  for  Defendant  in  Error. 

Walker,  J.  This  was  a  motion,  in  the  court  below,  for  a 
N.l-6  on  plaintiff,  for  additional  security  for  costs.  It  was  based 
on  this  affidavit:  "  James  E.  Bruce  being  duly  sworn,  says  that 
the  plaintiff  Ball,  and  John  F.  Anderson,  who  was,  as  affiant 
believes,  the  security  for  costs  of  the  said  Ball  in  this  case,  are 
both  insolvent,  and  not  able  to  pay  the  costs  in  this  cause,  as 
this  affiant  verily  believes."  The  court  below,  upon  this  affida- 
vit, ruled  the  plaintiff  to  give  additional  security  by  the  follow- 
ing morning.  He  having  failed  to  comply  with  this  rule,  the 
suit  was  dismissed  and  judgment  rendered  against  him  for  the 
costs  of  suit,  to  reverse  which,  he  prosecutes  this  writ  of  error. 

It  is  insisted,  that  it  is  a  matter  of  discretion,  whether  the 
court  will  rule  a  party  to  give  security  for  costs.  This  may  be 
true,  as  a  general  proposition,  at  the  common  law.  And  it  was 
so  held  by  this  court,  in  the  cases  of  Gesford  v.  Critzer,  2 
[*334]  G-ilm.  698,  and  Selby  v.  Hutchinson,  4  Gilm.  319,  on 
applications,  in  the  first  instance.  This  is,  however,  a  second 
application,  and  for  additional  security,  the  plaintiff  having 
given  security,  under  a  former  rule  of  the  court.  When  he 
complied  with  that  rule,  the  sufficiency  of  the  security  must 
have  been  satisfactory  to  the  court,  or  to  the  clerk  approving  it 
at  the  time,  and  for  aught  that  appears  the  defendant  may  him- 
self have  been  perfectly  satisfied  with  its  sufficiency  at  the  time 
it  vas  given. 

This  affidavit  fails  to  disclose  any  fact,  showing  that  the  cir- 
cumstances of  the  principal  and  security  to  the  bond  for  costs 
had  changed,  after  it  was  approved.  There  is  nothing  to  show 
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that  they  were  not  altogether  as  able  to  pay  the  costs  as  when 
the  bond  was  first  given.  From  anything  appearing  in  the  affi- 
davit, it  may  have  been  filed  to  reinvestigate  the  question  of 
the  solvency  of  the  surety,  after  the  bond  was  filed,  or  it  may 
have  been  an  independent  motion,  upon  the  ground  that  the 
security  had  become  insolvent  after  the  execution  of  the  bond. 
We  think  this  affidavit  was  wholly  insufficient,  upon  which  to 
base  a  motion  for  additional  security,  although  it  may  have 
been  proper,  on  an  application  for  security  for  costs  in  the  first 
instance.  Had  the  affidavit  been  sufficient  for  the  purpose, 
and  the  court  had  ruled  him  to  give  security,  either  on  the  first 
or  subsequent  application,  we  should  have  regarded  the  case  as 
falling  within  the  rule  announced  in  the  cases  referred  to  above. 
But  until  the  court  has  before  it  a  sufficient  affidavit,  he  has  no 
power  to  make  the  rule  under  the  second  section  of  the  cost 
act,  especially  where  its  sufficiency  is  not  admitted  by  justify- 
ing under  it,  or  in  some  other  mode. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Edward  L.  Hinrichsen,  Plaintiff  in  Error,  v.  Kansom 
Van  Winkle  et  al.,  Defendants  in  Error. 

ERROR  TO  MORGAN. 

A  court  of  chancery  will  relieve  against  judgments  obtained  by  fraud  or  by 
unavoidable  accident;  if  there  has  been  no  fault  or  negligence  on  the  part 
of  the  defendant  in  making  his  defense.  But  not  if  there  has  been  such 
fault  or  negligence. 

July  20,  1859.  complainant  filed  his  bill  in  the  Morgan 
Circuit  Court,  alleging,  that  on  March  24,1862,  com-  [*335] 
plainant,  Harry  Reinback  and  Hiram  Yan  Winkle  were  part- 
ners, as  merchants,  at  Franklin,  Illinois,  under  the  name  of 
Reinback  &  Yan  Winkle,  complainant  being  only  silent  part- 
ner, and  not  taking  active  part  in  the  business.     In  fall  of  1852, 
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the  firm  was  dissolved,  Yan  "Winkle  selling  out  his  entire  inter- 
est to  other  members,  all  the  assets  going  into  the  hands  of 
Reinback,  with  all  papers,  vouchers,  etc.,  who  was  to  collect  in 
money  due  said  firm,  and  pay  the  debts  of  said  concern.  That 
in  schedule  made  out  for  use  of  complainant,  at  that  time,  no 
debt,  such  as  is  hereinafter  mentioned,  was  included.  One  Ran- 
som Yan  Winkle  held  a  note  against  said  firm,  which  was  a 
part  of  said  firm  indebtedness;  that  Reinback  managed  the 
business  loosely  and  negligently,  and  divers  suits  were  brought 
against  said  firm;  that  in  September,  1857,  Ransom  Yan  Win- 
kle commenced  his  suit,  in  the  Morgan  Circuit  Court,  against 
said  firm ;  that  he  filed  his  plea  of  the  general  issue,  and  then 
applied  to  Reinback  for  information  as  to  said  debt,  who  gave 
no  satisfactory  account  of  the  same;  that  Hiram  Yan  Winkle 
was  then  a  resident  of  another  county.  Reinback  failing  to  de- 
fend, judgment  was  rendered  against  defendants  for  $251.31; 
said  suit  based  on  a  paper  in  handwriting  of  Hiram  Yan  Win- 
kle, as  follows: 

"  Franklin,  March  24th,  1857. 
"Rec'd  of  Rans.  Yan  Winkle  two  hundred  and  forty-nine  dollars  and  fifty- 
cents,  to  be  paid  on  demand.  REINBACK  &  VAN  WINKLE." 

No  service  on,  or  appearance  in  said  suit  by  Hiram  Yan  Win_ 
kle,  but  judgment  was  rendered  against  all  the  defendants. 
Complainant,  after  gaining  all  the  information  he  could  get  in 
suit,  sued  out  a  writ  of  error  from  the  Supreme  Court,  to  re- 
verse said  judgment;  but  to  prevent  that,  Reinback  and  Hiram 
Yan  Winkle,  in  fraud  of  the  rights  of  complainant,  released 
the  error,  and  prevented  the  reversal.  That  Ransom  Yan  Win- 
kle is  a  careful  business  man,  and  would  not  have  permitted  said 
debt  to  remain  without  interest,  if  it  was  bona  fide  due. 

Charges,  that  receipt  was  given  for  money  left  with  firm  tem- 
porarily; was  not  for  their  benefit,  and  was  taken  up  by  Ran- 
som Yan  Winkle,  and  the  receipt  left  outstanding,  or  if  taken 
up,  was  again  fraudulently  given  out  to  him  to  sue  complainant. 

Charges,  that  Yan  Winkle  did  not  claim  to  hold  complain- 
ant liable  for  said  debt  till  suit  was  brought — that  same  was  in 
fact  controlled  by  Harry  Reinback;  believes  if  money  is  col- 
lected from  complainant,  that  Reinback  will  be  benefited  by 
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the  same;  that  said  original  judgment  was  recovered  [  *336  ] 
by  fraudulent  combination  of  Ransom  Yan  Winkle  and  Harry 
Reinbaek;  said  firm  does  not  owe  said  money  in  justice.  That 
now  Ransom  Yan  Winkle  insists  on  sheriff,  I.  S.  Hicks,  mak- 
ing the  whole  of  said  debt  off  of  complainant;  that  the  same 
is,  in  fact,  controlled  by  Harry  Reinbaek;  that  said  Hicks  is 
about  to  proceed  to  sell  complainant's  real  estate;  prays  for  in- 
junction restraining  sheriff  from  selling,  and  that  the  collec- 
tion of  said  judgment  be  perpetually  enjoined;  bill  waives  oath 
of  Harry  Reinbaek. 

Master  in  chancery  granted  injunction  December  28,  1859. 
Ran  son  Yan  Winkle,  Harry  Reinbaek  and  Harry  Yan  Winkle, 
filed  answers. 

Harry  Reinbaek' s  answer  not  sworn  to.  Denies  allegations 
of  fraud  and  negligence  in  managing  partnership  interest  of 
himself  and  complainant;  adopts  answer  of  other  defendant  as 
his  own. 

Ransom  and  Hiram  Yan  Winkle  answer  under  oath.  Ad- 
mit partnership,  as  alleged ;  •  say  complainant  had  full  access  to 
books,  etc. ;  that  if  he  was  ignorant  of  anything,  it  was  his  own 
fault. 

Hiram  does  not  remember  that  a  list  of  liabilities  was  made 
out  at  dissolution  of  firm;  says  he  went  to  house  of  Ransom 
and  borrowed  the  money,  and  used  it  in  said  firm ;  gave  the 
paper  set  out  in  the  bill;  admits  that  he  has  resided  in  Macou- 
pin county,  Illinois,  since  July,  1857. 

Admit  rendition  of  judgment  as  alleged  in  the  bill,  on  the 
paper  copied  in  the  bill;  admit  release  of  errors  as  alleged; 
deny  fraudulent  intent;  say  they  have  urged  the  collection  of 
judgment;  note  sued  on  was  bona  fide  for  money  loaned,  and 
not  a  certificate  of  deposit;  "  that  if  it  has  been  paid,  respond- 
ents have  no  recollection  of  it;"  that  indulgence  did  not  can- 
cel obligation;  had  repeatedly  demanded  payment  of  said  note 
of  Harry  Reinbaek,  before  suit.  Reinbaek  said  he  thought  it 
had  been  paid;  could  not  show  it  had  been  paid;  sued  because 
he  thought  debt  due;  denies  that  he  sued  it  at  instance  of 
Harry  Reinbaek ;  says  the  money  is  for  his  benefit,  and  not  for 
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the  benefit  of  Harry  Reinback;    wants  his  money,  and  don't 
care  who  pays  it;   asks  court  to  dissolve  injunction. 

On  the  hearing,  the  court  entered  a  decree  dismissing  com- 
plainant's bill ;   and  complainant  appealed  to  this  court. 

Isaac  L.  Morrison,  for  Plaintiff  in  Error. 

Beeese.  J.  There  is  no  question  about  the  power  of  courts 
of  chancery  to  grant  relief  against  judgments  obtained  by 
[*337]  fraud,  or  by  the  occurrence  of  such  accidents  as  the 
party  could  not  foresee  and  provide  against.  Projpst  v.  Mead- 
ows, 13  111.  157;  Nelson  v.  Rockwell,  14  id.  376.  Proceedings 
to  set  such  a  judgment  aside,  being  purely  original,  they  may 
be  instituted  either  at  law  or  in  equity,  at  the  option  of  the 
injured  party.     2  Leading  Cases  in  Equity,  Hare  &  Wallace,  97. 

In  the  case  of  The  Marine  Insurance  Go.  of  Alexandria  v. 
Hodgson,  7  Cranch,  332,  Chief  Justice  Marshall  stated  the  rule 
which  prevails  in  such  cases  in  this  language:  "It  may  safely 
be  said,  that  any  fact  which  clearly  proves  it  to  be  against 
conscience  to  execute  a  judgment,  and  of  which  the  injured 
party  could  not  have  availed  himself  in  a  court  of  law;  or  of 
which  he  might  have  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  justify  an  application  to  a  court  of 
chancery."  But  a  party  cannot  ask  for  relief  in  equity  on  the 
ground  that  he  has  failed  or  omitted  to  make  a  legal  defense  at 
law.  lb.  And  this  rule  is  absolutely  inflexible,  and  cannot  be 
violated  even  when  the  judgment  in  question  is  manifestly 
wrong  in  law  and  in  fact,  or  when  the  effect  of  allowing  it  to 
stand,  will  be  to  compel  the  payment  of  a  debt  which  the  de- 
fendant does  not  owe,  or  which  he  owes  to  a  third  party,  unless 
it  shall  appear  it  was  obtained  by  fraud  or  was  the  result  of 
accident  or  mistake.  Buckmaster  v.  Grundy,  3  Gilm.  626 ; 
State  Bank  v.  Stanton,  2  id.  332. 

Testing  this  case  by  these  principles,  it  is  apparent  no  ground 

was  shown  for  the  interposition  of  a  court  of  equity.     No  fraud 

is  shown  on  the  part  of  the  plaintiff  in  the  suit,  or  any  of  his 

agents — no  unforeseen  accident  occurred,  to  deprive  the  com- 
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plainant  of  the  opportunity  of  making  every  possible  defense  to 
the  suit — no  deception  was  practiced  by  any  one  toward  him, 
unless  it  was  by  his  own  partner  and  agent,  H.  Reinback,  and 
which  must  be  visited  upon  him.  It  was  in  the  power  of  the 
complainant,  in  defending  the  suit  at  law,  to  plead  payment  of 
the  note,  and  to  call  upon  the  plaintiff  in  the  action  to  discover 
on  oath  the  fact  of  payment.  He  did  not  do  so — he  did  not 
avail  himself  of  a  defense  which  could  have  been  made  at  law, 
if  it  existed. 

The  Yan  Winkles  deny,  on  oath,  all  the  matters  charged  in 
the  bill,  and  there  are  no  circumstances  proved  sufficient  to  dis- 
credit their  answers.  The  presumption  is  very  strong  indeed, 
that  the  debt  was  unpaid,  and  that  complainant  was  the  respon- 
sible party. 

Had  it  been  shown,  that  the  plaintiff  in  the  judgment  had 
colluded  with  Reinback,  to  throw  complainant  off  his  guard, 
by  promising  to  retain  counsel  to  defend  the  suit,  then  indeed, 
some  semblance  of  fraud  might  be  discoverable.  But  [  *338  ] 
there  is  nothing  of  the  kind.  Reinback,  his  partner,  failing  to 
employ  counsel,  he  employed  counsel  himself,  and  went  to  trial 
on  the  general  issue.  Payment  could  have  been  shown  under 
that  plea,  and  a  bill  for  discovery  filed,  to  search  the  conscience 
of  the  plaintiff.  He  did  not  avail  himself  of  it,  and  must  bear 
the  consequences  of  his  own  neglect.  There  is  no  ground  for 
the  interference  of  a  court  of  equity.  The  decree  must  be 
affirmed. 

Decree  affirmed 


Harvey  Bilderback,  Appellant,  v.  Albert  H.  Bur- 
lingame, Appellee. 

APPEAL  FROM  RANDOLPH. 

Held,  that  the  following  instrument  was  negotiable  under  the  statute,  and  that 
in  an  action  upon  it,  a  consideration  need  not  be  averred  or  proved:  "  Due 
W.  B.  G.  $450,  to  be  paid  in  lumber  when  called  for,  in  good  lumber, 
at  $1.25." 
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An  instrument  admitting  a  certain  sum  of  money  to  be  due,  which  may  be 
paid  in  merchandise,  at  a  fixed  price,  becomes  an  absolute  money  demand, 
if  the  payee  fails  to  deliver  the  merchandise  when  it  is  called  for.  If  there 
were  two  payees,  a  refusal  by  one  of  them  would  be  sufficient. 

ITie  cases  of  Bradley  v.  Morris,  3  Scam.  182,  and  Lowe  v.  Bliss  et  al.,  24111. 
R.  169,  overruled. 

This  was  an  action  of  assumpsit,  instituted  in  the  Randolph 
Circuit  Court,  against  Henry  Bilderback  and  Harvey  Bilder- 
back, by  Albert  H.  Burlingame,  the  assignee  of  ¥m.  B.  God- 
dard,  returnable  to  the  September  term,  1860. 

The  return  being  "  defendants  not  found,"  an  alias  writ  was 
issued  to  the  same  defendants,  returnable  to  the  April  term, 
1861.  It  was  returned  served  "  by  reading  to  Harvey  Bilder- 
back." 

The  declaration  was  filed  at  the  September  term,  1860.  It 
contains  but  one  special  count,  the  substance  of  which  is  as 
follows:  That  said  defendants,  (Henry  Bilderback  and  Harvey 
Bilderback,)  on  the  16th  day  of  December,  1859  at,  etc., 
"  made  their  certain  promissory  note  in  writing,"  bearing  date 
etc,  "and  thereby  then  and  there  promised  to  pay  to  one  ¥m. 
B.  Goddard  the  sum  of  four  hundred  and  fifty  dollars,  to  be  paid 
in  good  lumber  atone  dollar  and  twenty-five  cents,  when  called 
for,  and  then  and  there  delivered  the  said  promissory  note  to 
the  said  ¥m.  B.  Goddard,  and  the  said  Wm.  B.  Goddard, 
to  whom  the  said  payment  of  the  said  sum  of  money, 
in  good  lumber,  was  to  be  made,  as  specified  in  said  prem- 
ie *339]  issory  note,  after  the  making  and  delivery  of  said 
promissory  note  by  the  said  defendants,  and  before  the  pay- 
ment thereof,  called  for  and  demanded  of  the  said  defendants 
the  lumber  as  specified  in  said  promissory  note,  but  the  said 
defendants  utterly  refused  to  furnish  or  deliver  said  lumber  as 
required  in  said  promissory  note  specified;  and  the  said  Wm. 
B.  Goddard,  to  whom  the  payment  of  said  sum  of  money, 
in  lumber,  in  the  said  promissory  note  specified,  was  to  be 
made,  after  the  making  of  said  promissory  note,  and  after  the 
demand  of  said  lumber  by  the  said  Wm.  B.  Goddard,  and  the 
refusal  by  the  said  defendants  to  deliver  said  lumber,  and  be- 
fore the  payment  of  the  said  sum  of  money  therein  specified, 
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to  wit,"  etc.,  "on  the  23rd  day  of  May,  1860,  at  the  county 
aforesaid,  indorsed,  by  assignment,  the  said  promissory  note, 
by  which  said  assignment,  he,  the  said  ¥m.  B.  Goddard,  then 
and  there  ordered  and  appointed  the  said  sum  of  money  in  the 
said  promissory  note  specified  to  be  paid  to  the  said  plaintiff, 
and  then  and  there  delivered  the  said  promissory  note  so  as- 
signed as  aforesaid,  to  the  said  plaintiff,  by  means  whereof," 
etc.,  "the  said  defendants  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  money  in  the  said  promissory  note- 
specified,  according  to  the  tenor  and  effect  of  said  promissory 
note;  and  being  so  liable,  they,  the  said  defendants,  in  consid- 
eration thereof,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at  the  county  and  State  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  in  the  said  promissory  note  specified,  according 
to  the  tenor  and  effect  thereof." 

The  following  is  a  copy  of  the  plea  in  answer  to  the  foregoing 
special  count: 

"  Harvey  Bilderback,  one  of  the  defendants  in  the  foregoing 
case,  by  his  attorney,  comes  and  defends  the  wrong,  etc.,  and 
says,  for  a  plea  to  the  first  count  of  said  plaintiff's  declaration, 
that  he  did  not  make  said  promissory  note,  and  undertake  and 
promise,  in  manner  and  form  as  in  said  count  is  alleged,  and 
of  this  he  puts  himself  upon  the  country."  Plaintiff  joined 
issue. 

The  cause  was  submitted  to  the  court,  without  a  jury.  The 
plaintiff  offered  the  following  written  instrument  in  evidence 
under  the  first  count  of  the  declaration,  to  wit: 

"  $450.00.  December  16,  1859. 

"  Due  Wm,  B.  Goddard  four  hundred  and  fifty  dollars,  to  be  paid  in  lumber 
when  called  for,  in  good  lumber,  at  one  dollar  and  twenty-five  cents. 

(Signed)  HENRY  BILDERBACK. 

HARVEY  BILDERBACK." 

Defendant  objected  to  the  instrument,  as  being  vari-  [  *340  ] 
ant  from  and  inadmissible  under  said  count.  The  objection 
was  overruled,  and  the  instrument  admitted  in  evidence;  to 
which  the  defendant  expected.  The  assignment  on  the  back  of 
said  instrument  was  written  as  follows : 
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"  For  value  received,  I  assign  the  within  note  to  Albert  H.  Burlingame. 
"May  23,  I860.  WM.  B.  GODDARD." 

David  McConechie  was  sworn,  and  examined  by  plaintiff, 
and  testifies  that  he  carried  the  foregoing  instrument  down  to 
.Mr.  Bilderback,  and  that  Bilderback  refused  to  give  lumber  for 
ft;  and  that  was  about  this  time  last  year.  Mr.  Goddard  gave 
witness  the  note.  Witness  did  not  remember  whether  the  as- 
signment was  then  on  it.  Bilderback  had  lumber  on  hand;  at 
the  time  he  sold  witness  lumber,  on  witness'  own  hook. 

Reuben  Goddard  testified:  He  saw  the  note  about  this  time 
last  year.  Mr.  Harvey  Bilderback  came  up  to  Sparta,  and 
wished  to  make  a  settlement  with  Wm.  B.  Goddard,  and  Bil- 
derback and  Goddard  made  a  settlement.  A  credit  was  in- 
dorsed on  the  note  $56.65,  dated  May  18,  1860.  Mr.  Goddard 
made  a  demand  at  that  time  for  lumber  on  the  note.  Mr.  Bil- 
derback refused;  and  after  subtracting  the  credit,  Goddard  and 
Bilderback  agreed  on  the  amount  that  was  coming.  There 
were  then  two  other  credits  on  the  note,  one  for  $81.25,  and  one 
for  $14.50,  which  were  taken  into  account  at  the  settlement,  and 
after  subtracting  those  credits,  Henry  Bilderback  admitted  the 
balance  due  "Wm.  B.  Goddard,  but  would  not  pay  it  unless 
Wm.  B.  Goddard  would  go  security  on  a  note  of  J.  B.  Parks 
and  Wm.  M.  Davids,  which  he  (Henry  Bilderback)  held. 

No  other  testimony  was  offered  or  admitted  in  the  case. 

The  court  found  a  verdict  for  plaintiff  for  $314.70.  Defend- 
ant moved  for  a  new  trial.  Motion  overruled,  to  which  defend- 
ant excepted.  Judgment  was  rendered  for  plaintiff  for  the 
amount  of  the  verdict. 

Defendant,  Harvey  Bilderback,  prayed  this  appeal  and  for  a 
bill  of  exceptions. 

By  consent  of  parties,  the  record  is  brought  to  the  Second 
Division. 

The  appellant  assigns  the  following  errors  in  the  proceedings 
of  the  Circuit  Court: 

Error  in  admitting  the  written  instrument  as  evidence  to 
sustain  the  special  count  in  plaintiff's  declaration. 

Error  in  the  verdict. 
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And  error  in  overruling  the  motion  for  a  new  trial,  and  in 
rendering  judgment  for  plaintiff. 

Thomas  G.  Allen,  for  Appellant.  [  *341  ] 

J.  B.  Underwood,  for  Appellee. 

Breese,  J.  The  points  made  on  this  record  are  to  be  deter- 
mined by  our  statute,  chap.  73,  title,  "Negotiable  Instru- 
ments," (Scates'  Comp.  291).  The  third  section  of  that  chap- 
ter provides,  that  all  promissory  notes,  bonds,  due-bills,  and 
other  instruments  in  writing,  made  or  to  be  made  by  any  per- 
son or  persons,  body  politic  or  corporate,  whereby  such  person 
or  persons  promise  or  agree  to  pay  any  snm  of  money  or  arti- 
cles of  personal  property,  or  any  sum  of  money  in  personal 
property,  or  acknowledged  any  sum  of  money  or  article  of  per- 
sonal property  to  be  due  to  any  other  person  or  persons,  shall 
be  taken  to  be  due  and  payable ;  and  the  sum  of  money  or  arti- 
cle of  personal  property  therein  mentioned,  shall,  by  virtue 
thereof,  be  dne  and  payable  to  the  person  or  persons  to  whom 
the  said  note,  bond,  bill  or  other  instrument  in  writing  is 
made. 

The  fourth  section  bestows  upon  such  paper  an  assignable 
quality,  and  the  fifth  section  authorizes  the  assignee  to  sue  up- 
on it,  in  his  own  name. 

In  the  sense  of  the  commercial  law,  the  note,  in  the  record, 
is  not  a  promissory  note,  and  a  consideration,  therefore,  would 
have  to  be  averred  and  proved,  as  it  does  not,  on  its  face,  im- 
port a  consideration.  The  statute  quoted  has  changed  this 
law,  and  made  such  a  writing  negotiable.  It  has  all  the  re- 
quisites of  the  statute.  It  is  made  by  a  person,  who  acknowl- 
edges a  certain  specific  sum  of  money  to  be  due  to  another  per- 
son, which  sum  of  money  may  be  discharged  in  certain  property 
at  a  certain  price.  The  case  of  Bradley  v.  Morris,  3  Scam. 
182,  cited  by  appellant's  counsel,  as  governing  this  case,  must 
be  admitted  to  be,  in  most  respects,  precisely  like  this  case. 
In  that  case,  suit  was  brought  on  a  note  for  $225,  and  an  ac- 
cepted order  for  $450,  payable  in  lumber.  The  accepted  order 
for  $450,  it  was  contended,  was  a  bill  of  exchange,  and  ought 
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to  be  governed  by  the  rules  applicable  to  such  instruments. 
The  court  say,  "  It  is  true,  it  is  in  the  form  of  a  bill  of  exchange, 
and  by  statute  is  made  transferable  by  indorsement  or  assign- 
ment; but  here  the  analogy  ends.  The  statute  has  not  declared 
it  to  be  a  bill  of  exchange,  and  the  law  recognizes  instruments 
of  writing  for  the  payment  of  money  only  as  coming  under  this 
denomination.  As  this  order,  therefore,  is  not  for  the  pay- 
ment of  money,  but  for  the  delivery  of  lumber  to  the  value  of  a 
specified  sum,  it  cannot  be  regarded  as  a  bill  of  exchange;  nor 
are  the  rules  governing  the  rights  and  obligations  of  parties  to 
[  *342  ]  such  instruments  applicable  to  it." 

When  this  decision  was  pronounced,  a  statute,  in  all  respects 
like  the  one  we  have  cited,  was  in  full  force  (B,.  L.  1833,  page 
482),  and  it  seems  strange  such  a  decision  should  have  been 
pronounced.  The  bill  of  exchange  was  for  a  specified  sum  of 
money,  with  the  privilege  to  the  exceptor  to  pay  it  in  lumber. 
Borah  v.  Curry,  12  111.  66.  It  was  a  money  demand,  from 
which  the  exceptor  could  have  discharged  himself  only  by  prov- 
ing the  delivery,  or  offer  to  deliver,  the  proper  quantity  of  lum- 
ber, or  by  the  payment  of  the  money.  It  was  not  a  bill  for  the 
delivery  of  lumber  in  any  sense,  nor  like  a  covenant  to  deliver 
lumber,  for  a  breach  of  which  the  party  could  recover  damages. 
It  was  a  privilege  to  the  maker  to  discharge  his  exceptance  in 
lumber,  and  on  his  failure  so  to  do,  the  money  could  be  de- 
manded. The  note  in  suit  here,  has  a  striking  resemblance  to 
this  bill  of  exchange,  it  being  a  negotiable  note,  and  indorsed 
by  the  payee.  The  indorser  of  the  note  stands  in  the  same  po- 
sition as  the  drawer  of  the  bill,  and  the  maker  of  the  note  is 
under  the  same  liabilities  as  the  acceptor,  and  both  are  within 
the  scope  of  the  statute  cited.  The  case  of  Bradley  v.  Morris 
cannot  be  the  law,  and  cannot  control  this  case. 

The  case  of  Kelley  v.  Hemmingway,  13  111.  604,  is  not,  in 
any  particular,  such  a  case  as  this.  In  that  case  the  note  was 
decided  not  to  be  a  promissory  note  and  negotiable  under  the 
statute,  for  the  reason  that  it  was  payable  on  a  contingency 
which  might  never  happen,  and  therefore  the  money  was  not 
certainly  and  at  all  events  payable,  a  necessary  ingredient  of 
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a  promissory  note,  as  well  under  our  statute  as  by  the  commer- 
cial law. 

"We  come  now  to  the  case  of  Lowe  v.  Bliss  et  al.,  24  111. 
169,  the  latest  case  on  the  point  raised  here.  That  decision 
was  by  a  majority  of  the  court,  there  being  one  dissenting. 

We  are  free  to  say,  on  more  mature  reflection,  that  so  much 
of  the  opinion  in  that  case,  as  decides  that  the  instrument 
there  presented  was  not  admissible  under  the  common  counts 
without  proving  a  consideration,  is  not  in  accordance  with  the 
statute  quoted,  because  the  note  on  its  face  was  for  value  re- 
ceived, which  imports  prima  facie  a  consideration.  The  ma- 
jority of  the  court  had  more  particularly  in  view  the  strict 
commercial  law  applicable  to  such  cases.  This  instrument 
was  evidence  under  the  statute  without  proving  a  considera- 
tion. Stacker  v.  Watson,  1  Scam.  209.  The  payee  of  this 
note  before  it  was  indorsed,  it  is  in  proof,  demanded  the  lum- 
ber of  one  of  the  makers  of  the  note,  which  he  refused  to  de- 
liver, though  he  had  lumber  on  hand  at  the  time.  On  [  *343  ] 
this  refusal,  the  note  became  a  money  demand  absolutely,  and 
as  such  was  assigned  to  the  plaintiff.  It  is  immaterial  on  whom 
the  demand  was  made — it  was  on  one  of  the  makers  of  the 
note,  and  the  refusal  to  pay  the  lumber,  subjects  either  or  both 
makers  to  its  payment  in  money,  and  to  the  plaintiff  in  this  suit, 
who  is  the  undisputed  assignee  and  owner  of  the  note.  The 
judgment  is  affirmed. 

Judgment  affirmed. 


Richard  Wells  et  al.,  Plaintiffs  in  Error,  v.  Daniei 
D.  Hicks,  Defendant  in  Error. 

ERROR  TO  PIKE. 

Where  the  record  of  proceedings  before  the  commissioners  of  highways,  for 
the  laying  out  of  a  road,  shows  that  due  notice  has  been  given,  by  posting 
copies  of  the  petition;  upon  an  appeal  regularly  taken  to  the  supervisors  of 
the  county,  the  supervisors  acquire  the  jurisdiction  necessary  to  determine 
the  validity  of  the  notices,  and  their  decision  upon  that  point  cannot  be 
collaterally  attacked. 
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To  prove  that  in  proceedings  for  laying-  out  a  highway  the  copies  of  the  peti- 
tion were  properly  posted,  it  is  not  necessary  to  call  as  witnesses,  the  par- 
ties who  posted  them.  Their  ex  parte  affidavits  attached  to  the  petition 
are  sufficient. 

The  statute,  which  requires  the  commissioners  of  highways  to  act  within  ten 
days  after  the  expiration  of  the  twenty  days'  notice,  does  not  compel  them 
to  decide  the  matter  within  the  thirty  days;  it  is  sufficient  that  they  com- 
mence their  work  within  that  time.  It  would  seem  that  this  provision  of 
the  statute  is  directory  and  not  mandatory. 

That  the  statute  regulating  appeals,  from  the  commissioners  of  highways  to 
the  supervisors,  does  not  require  notice  to  the  party,  whose  land  is  affected 
by  the  location  of  the  road,  is  an  objection  against  which  this  court  can 
afford  no  relief.  It  becomes  the  duty  of  the  owner  of  the  land,  to  take 
notice  of,  and  follow  up,  the  appeal. 

This  was  an  action  of  trespass,  quare  clausum  /regit,  brought 
by  defendants  in  error  against  plaintiffs  in  error,  in  the  Circuit 
Court  of  Pike  county. 

Defendants  below  filed  several  pleas  justifying  the  alleged 
trespasses,  upon  the  ground  that  the  close  in  question  was  a 
public  highway,  and  that  the  trespasses  complained  of  consisted 
in  the  removal  of  a  fence  which  was  across,  and  obstructed  the 
highway,  doing  no  more  damage  than  was  necessary.  Setting 
forth,  in  one  of  the  pleas,  that  two  of  the  defendants  were  com- 
missioners of  highways  of  the  town  in  which  the  close  was  sit- 
uated, and  that  they,  with  the  other,  as  a  servant,  had  moved 
the  fence,  as  they  lawfully  might,  for  the  reason  aforesaid. 
[  *344:  ]  A  general  replication  was  filed  to  these  pleas,  and  a 
trial  had  by  jury.  Verdict  and  judgment  for  the  plaintiffs,  for 
nominal  damages  and  costs  of  suit.  Motion  for  a  new  trial 
overruled,  and  judgment.  Defendants  bring  the  case  to  this 
court  by  appeal,  and  assign  amongst  other  errors:  that  the  court 
erred  in  excluding  proper  evidence  from  the  jury;  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  and  in  rendering 
judgment  for  plaintiff. 

On  the  trial  of  the  cause,  the  defendants,  to  sustain  their  pleas 
of  justification,  attempted  to  show  the  proceedings  of  the  com- 
missioners of  highways,  of  the  town  of  which  the  close  in  ques- 
tion was  situated,  and  of  three  supervisors  to  whom  an  appeal 
had  been  taken  from  an  order  of  the  commissioners,  establish- 
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ing  a  road  over  the  close  in  question,  and  for  that  purpose 
called  the  clerk  of  the  town  as  a  witness,  who  was  asked  to  pro- 
duce the  papers  on  file  in  his  office,  pertaining  to  the  laying  out 
of  the  road  in  question.  Said  witness  then  produced  from  his 
files  a  petition  for  the  road,  in  conformity  with  the  law,  praying 
the  commissioners  of  highways  to  lay  out  the  same.  To  this 
petition,  three  several  affidavits  were  attached,  one  by  James 
H.  Crane,  one  by  R.  H.  Clark,  and  one  by  Robert  Davis,  each 
swearing  to  the  posting  of  a  copy  of  the  petition,  and  the  place 
where  and  when  it  was  posted. 

On  the  back  of  said  petition  was  an  indorsement,  as  follows : 

"  Pittsfield,  Illinois,  October  30th,  1856. 
' '  The  undersigned  commissioners  of  highways  for  the  township  of  Pittsfield , 
having*  had  under  consideration  the  within  petition,  have  determined  not  to 
lay  ont  the  road,  in  said  petition  prayed  for,  in  accordance  with  said  petition. 
JOHN  L.  CONNET,  ) 

SAMUEL  BROWN,  ^Commissioners  of  Highways." 
E.  SANFORD,  ) 

The  petition  was  indorsed  by  the  town  clerk,  Nov.  15th, 
1856. 

Said  witness  further  produced  from  his  files  an  order  for 
the  laying  out  of  the  said  road,  prayed  for  in  the  petition; 
which  purported  to  have  been  made  by  three  supervisors  of 
the  county,  on  an  appeal  to  them  from  the  order  of  the  com- 
missioners of  highways,  refusing  to  lay  out  said  road  above 
referred  to;  which  order  of  the  supervisors  recited,  among 
other  things,  that  it  appeared  "  that  proper  petition  has  been 
made  by  the  requisite  number  of  legal  voters,  residing  within 
three  miles  of  said  route,  that  copies  of  said  petition  have 
been  duly  posted  as  required  by  law,  copies  of  said  petition, 
affidavits  of  posting,  &c,  being  hereto  annexed,  and  that  due 
notice  of  the  appeal  herein  has  been  given  by  notice  [*345] 
served  upon  said  commissioners  of  highways  of  said  town,  and 
upon  three  of  the  petitioners  herein,  copies  of  said  notices  and 
affidavits  of  the  service  thereof  being  hereto  annexed." 

A  plat  and  survey  of  the  road  was  annexed,  and  copies  of  the 
petition  for  the  appeal,  copies  of  the  notices  thereof  to  the  com- 
missioners of  highways,  and  to  three  petitioners,  and  affidavits 
of  the  service  of  these  copies  of  the  original  petitions  with  the 
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affidavits  of  the  posting  thereof  in  the  manner  required  by  law, 
also  accompanied  said  order. 

Defendants  then  offered  to  read  said  petition  and  the  filing 
thereon  to  the  jury ;  to  which  the  plaintiff  objected,  because  the 
posting  of  said  petition  had  not  been  proved  as  required  by  law, 
and  the  objection  was  sustained  by  the  court,  and  the  court  re- 
fused to  permit  said  petition  to  be  read  to  the  jury,  to  which 
ruling  of  the  court  defendant  excepted. 

The  jury  found  the  issues  for  the  plaintiff,  and  assessed  his 
damages  at  ten  cents.  The  defendant  moved  the  court  for  a 
new  trial,  because  the  court  had  refused  to  permit  proper  evi- 
dence to  go  to  the  jury,  which  motion  was  overruled,  and  the 
defendants  excepted  thereto,  and  judgment  was  thereupon  ren- 
dered for  the  plaintiff  for  the  amount  of  verdict  and  costs. 

M.  Hay,  for  Plaintiffs  in  Error. 

W.  A.  Geimshaw,  and  J.  Grimshaw,  for  Defendant  in 
Error. 

Caton,  0.  J.  The  first  question  is,  does  the  record  which 
was  offered  in  evidence  and  ruled  out  by  the  court,  show  the 
posting  of  the  notices,  as  required  by  the  second  section  of  the 
twenty-fourth  article  of  the  law?  We  think  it  does.  In  the 
first  place,  the  record  shows  on  its  face  that  the  requisite  notice 
had  been  given.  There  is  no  question  that  the  appeal  was  taken 
in  strict  conformity  to  the  law,  and  hence  the  supervisors  had 
jurisdiction  to  investigate  that  question  of  notice,  as  well  as  all 
other  questions  involved  in  the  appeal,  and  they  found  and  de- 
termined that  due  notice  had  been  given,  and  according  to  the 
case  of  Galena  and  Chicago  Union  R.  P.  Co.  v.  Pound,  22 
111.  399,  that  is  conclusive  in  a  collateral  action,  as  this  is. 
Besides  that,  there  was  proof  of  the  notice  by  the  affidavits  of 
the  parties  who  posted  them.  It  was  not  necessary  to  bring  the 
parties  who  posted  the  notices,  before  the  court,  to  prove  the 
fact  of  posting.  That  could  be  proved  by  an  ex  parte  affidavit, 
the  same  as  the  service  of  a  paper,  which  may  become  neces- 
[  *346  ]  sary  in  the  progress  of  a  cause.  Were  the  rule  other- 
wise, the  death  or  removal  of  the  parties  who  have  posted  no- 
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tices,  would   endanger   the  location    of  all   the   roads   in   the 
country. 

The  next  question  which  was  argued  is,  whether  the  third 
section,  which  requires  the  commissioners  to  act  within  ten 
days  after  the  expiration  of  the  twenty  days  from  the  posting 
of  the  notices,  is  mandatory  or  directory.  This  question  is  not 
necessarily  presented  by  the  record.  The  notices  were  posted 
on  the  20th  and  22nd  of  September,  and  the  final  decision  of 
the  commissioners  bears  date  on  the  30th  day  of  October,  but 
it  nowhere  apjDears  that  they  did  not  in  fact  examine  the  route, 
before  the  expiration  of  the  thirty  days  from  the  posting  of  the 
notices,  and  that  the  examination  was  continued  and  the  matter 
held  under  advisement,  until  it  was  finally  decided,  eight  days 
thereafter.  The  statute  does  not  say  that  they  shall  finally  de- 
cide the  matter,  within  the  thirty  days,  but  that  they  shall  set 
to  work  within  that  time.  If,  however,  the  question  were  fully 
presented,  we  should  be  inclined  to  hold  that  the  time  specified 
in  the  statute  is  directory,  and  if  they  fail  to  examine  the  premi- 
ses, as  the  law  requires,  they  can  be  compelled  to  do  so.  But 
it  is  unnecessary  to  decide  that  question  directly  now.  While  it 
is  admitted  that  the  appeal  was  taken  strictly  according  to  the 
provisions  of  the  statute,  it  is  complained  that  that  does  not  pro- 
vide for  giving  notice  of  the  appeal,  to  the  owner  of  the  land. 
This  is  an  objection  against  the  statute,  and  unless  we  hold  it  is 
void  for  that  reason,  we  can  afford  no  relief  for  that  cause.  It 
was  his  duty  to  take  notice  of,  and  follow  the  appeal.  John- 
son v.  Joliet  and  Chicago  E.  E.  Co.,  23  111.  202. 

The  court   erred  in   excluding  the   record.     The  judgment 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Sanger,  Camp  et  al.,  Appellants,  v.  Isabella  Fincher, 
Administratrix  of  John  Fincher,  Appellee. 


APPEAL    FROM    ST.   CLAIR. 


A  contracted  with  B  for  a  quantity  of  lumber  and  cross- ties.     He  then  put  B 
in  possession  of  a  saw-mill,  and  took  a  bond  from  B  and  C,  conditioned  for 
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the  return  of  the  mill,  upon  the  completion  of  the  contract.  A  failed  to 
pay  for  the  cross-ties  and  lumber,  and  B  failed  to  return  the  mill.  Held, 
that  in  an  action  by  B  for  the  price  of  the  lumber,  A  could  recoup  for  the 
damages,  arising  from  the  breach  of  the  condition  of  the  bond. 

[  *347  ]  Where  the  defendant  attempts  to  recoup,  for  unliquidated  damages, 
these  damages  must  relate  to  the  transaction,  out  of  which  the  controversy 
has  arisen. 

B  recovered  a  judgment  against  A,  and  subsequently  died.  A  filed  a  bill 
against  the  administratrix,  alleging  that  damages  had  accrued  to  him  by 
reason  of  a  breach  of  the  condition  of  a  bond  executed  by  B  and  C,  relating 
to  the  same  matter  for  which  the  judgment  had  been  obtained;  but  he  failed 
to  state  whether  the  breach  of  the  bond  had  occurred  before  or  after  the 
commencment  of  the  action  by  B.  Held,  that  the  bill  was  demurrable,  be- 
cause it  did  not  show  but  that  the  complainant  had  an  ample  remedy  at  law, 
by  recouping  his  damages  on  the  trial  of  B's  action. 

A  party  having  an  opportunity  to  interpose  his  defense  at  law,  is  estopped 
from  seeking  relief  in  equity,  unless  he  can  show  that  he  was  prevented  by 
unavoidable  accident,  mistake  or  fraud. 

Appellants  filed  their  bill  against  appellee,  alleging,  that  on 
1st  September,  1853,  they  entered  into  a  written  agreement  with 
John  Fincher,  by  which  he  agreed  to  deliver  and  saw  for  com- 
plainants a  large  quantity  of  cross-ties  and  lumber,  and  was  fur- 
nished by  them  and  put  in  possession  of  a  circular  saw-mill  of 
about  the  value  of  $2,000,  to  be  surrendered  by  Fincher  at  the 
completion  of  said  contract,  in  the  same  condition,  to  said  com- 
plainants, for  the  surrender  of  which  mill  the  said  Fincher  and 
one  ¥m.  J.  Scott,  on  the  same  day,  entered  into  a  bond  with 
complainants,  in  the  sum  of  $2,000.  They  allege  that  the  mill 
was  not  surrendered,  but  clandestinely  and  fraudulently  removed 
by  said  Fincher,  and  finally  destroyed  by  explosion;  that 
Fincher,  when  complainants  were  about  to  sue  him  for  the  re- 
covery of  said  mill,  died,  wholly  insolvent.  Fincher,  in  his  life- 
time, had  commenced  a  suit  against  complainants  for  a  pre- 
tended balance  for  lumber  delivered;  on  his  death,  Isabella 
Fincher,  his  administratrix,  defendant  to  this  bill,  was  substitu- 
ted, and  at  the  March  term,  1860,  of  St.  Clair  Circuit  Court,  a 
judgment  was  obtained  by  said  Isabella  against  complainants 
for  five  hundred  and  thirty-seven  dollars  and  costs,  which  judg- 
ment was  most  unjust,  but  which  they  do  not  question  now. 
But  Fincher,  in  his  lifetime,  and  his  estate  afterward,  were  all 
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the  time  largely  indebted  to  complainants  for  the  abstraction  of 
said  mill,  and  said  indebtedness  is  still  unsatisfied,  and  much 
exceeds  the  amount  of  the  judgment  recovered  against  the  com- 
plainants. Nor  is  there  any  remedy  on  the  security  on  the 
bond,  the  said  Scott  being  also  insolvent. 

Bill  avers  the  issuing  of  an  execution  by  said  Isabella,  to 
sheriff  of  Cook  county,  against  the  property  of  two  of  the  com- 
plainants, Henry  A.  Clark  and  Hart  L.  Stewart,  prays  for  an 
injunction,  etc.,  etc. 

To  this  bill  the  defendant  filed  a  demurrer,  which  the  court 
sustained,  dismissing  the  bill  and  dissolving  injunction.  Com- 
plainants appear  from  this  decision,  and  assign  as  error,  that 
the  court  sustained  the  demurrer  and  dismiss  the  bill,  [*348] 
and  dissolve  injunction. 

Gustavus  Kcerner,  for  Appellants. 

Jehu  Baker,  for  Appellee. 

Wajlker,  J.  The  first  question  presented  by  this  record,  is, 
whether  the  damages  arising  from  a  breach  of  this  contract  can 
be  recouped,  in  an  action  upon  the  agreement.  It  is  urged,  that 
inasmuch  as  complainants  held  the  obligation  of  intestate  and 
Scott,  for  the  return  of  the  mill  in  the  same  condition,  that 
damages  resulting  from  a  failure  to  return  it,  according  to  the 
agreement,  could  not  be  set  off  against  a  recovery  for  the  price 
of  the  ties  by  Fincher.  The  answer  to  this  position  is  manifest 
when  we  consider,  that  by  our  statute  all  bonds  executed  by 
several  obligors  are  made  joint  and  several.  Upon  the  occur- 
rence of  a  breach,  the  obligees  might  have  maintained  either  a 
joint  or  a  several  action  upon  it,  at  their  option.  It  then  fol- 
lows, that  if  complainants  might  have  recovered  on  this  bond 
against  Fincher  alone,  for  a  breach,  they  had  the  undoubted 
right  to  recoup  such  damages,  in  the  suit  at  law  by  Fincher,  for 
a  recovery  of  the  price  of  the  ties,  if  they  were  of  such  a  charac- 
ter as  is  authorized  in  our  statute. 

Bat  it  is,  however,  urged  that  these  damages  were  unliqui- 
dated. Our  statute  seems  to  make  no  distinction,  as  it  allows 
a  set  off  of  claims  or  demands.     It  has  not  limited  the  right  to 
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liquidate  claims  or  demands,  and  that  damages  for  a  breach  of 
the  condition  of  the  bond,  was  a  claim  or  demand,  there  can  be 
no  question.  That  the  claim  or  demand  should  relate  to  the 
transaction  out  of  which  the  controversy  has  grown,  where  the 
damages  are  unliquidated,  seems  to  be  the  construction  placed 
upon  the  act.  It  was  held  by  this  court,  that  unliquidated 
damages  arising  out  of  the  same  transaction,  may  be  set  off 
under  the  statute.  Edwards  v.  Todd,  1  Scam.  462;  Nichols  v. 
Ruckells,  3  Scam.  300 ;  Kashaskia  Bridge  Co.  v.  Shannon,  1 
Gilm.  15.  The  language  of  our  statute  is  different  from  the 
British  act,  and  the  adjudications  under  their  statute,  are  not 
authority  under  ours.  We  regard  the  cases  referred  to,  as  de- 
cisive of  this  question. 

It  was  insisted  upon  the  trial,  that  it  fails  to  appear  that  the 
alleged  breach  of  the  condition  of  the  bond  occurred  before 
the  suit  at  law  was  instituted  by  Fincher.  The  complainants 
when  they  filed  their  bill,  undertook  to  show  such  a  case  as 
entitled  them  to  the  relief  sought.  The  bill  alleges,  that  there 
[  *349  ]  had  been  a  breach,  but  whether  before  or  after  the  in- 
stitution of  the  suit  at  law  does  not  appear.  For  aught  that 
appears  in  the  bill,  the  damage  had  been  sustained  before  the 
suit  was  instituted  at  law  and  if  it  was,  then  complainants  had 
a  complete  remedy  in  that  action  by  setting  it  off  against  that 
recovery.  In  the  absence  of  an  allegation  to  the  contrary,  it 
must  be  inferred,  that  the  breach  had  occurred  before  that  action 
was  commenced,  as  the  complainants  have  certainly  presented 
all  the  facts  which  entitle  them  to  relief.  If  the  breach  had 
been  subsequent  to  bringing  that  suit,  it  would  no  doubt  have 
been  alleged.  But  even  if  that  would  have  entitled  them  to  the 
relief  sought,  which  we  by  no  means  admit,  in  the  absence  of 
such  an  allegation,  the  complainants  are  not  entitled  to  relief. 

Having  failed  to  avail  themselves  of  their  defense  at  law,  a 
court  of  equity  will  not  interpose  to  afford  such  relief.  A  party 
having  an  opportunity  to  interpose  his  defense  at  law,  is  estop- 
ped from  seeking  relief  in  equity,  unless  he  can  show  that  he 
was  prevented  doing  so  by  unavoidable  accident,  mistake  or 
fraud.  It  is  the  policy  of  law  to  end  strife,  and  when  parties 
have  had  an  opportunity  in  a  court  to  fully  and  fairly  present 
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their  claims,  and  fail  to  do  so,  they  are  barred  from  resorting  to 
a  different  tribunal  for  relief. 

For  the  want  of  equity  on  the  face  of  this  bill,  the  court  be- 
low did  right  in  sustaining  the  demurrer,  and  dismissing  the 
bill,  and  the  decree  is  affirmed. 

Decree  affirmed. 


Alphonzo  White,   Appellant,   v.  J.  M.    Haffaker, 

Appellee. 

APPEAL  FROM  MORGAN. 

Although  a  note  may  bear  ten  per  cent,  interest,  when  a  decree  is  entered  up- 
on it,  the  note  is  merged;  and  the  decree  can  bear  only  six  per  cent  interest. 
A  solicitor  in  a  case,  cannot  act  as  a  special  master  to  execute  the  decree. 

Complainant  filed  his  bill  in  the  Circuit  Court  of  Morgan 
county,  stating  that,  3rd  June,  1854,  he  executed  a  deed  to  de- 
fendant, conveying  certain  lands,  reserving  vendor's  lien  to 
secure  certain  notes  for  purchase  money,  to  bear  ten  per  cent, 
interest,  if  not  paid  at  maturity — one  for  $3,900,  to  mature  1st 
September,  1854,  and  the  other  for  $3,900,  to  mature  1st  Janu- 
ary, 1856 — specifying  that  his  wife  was  lunatic,  and  not  capable 
of  releasing  her  dower,  and  that  $2,600  of  this  last  note  was 
not  to  be  paid,  but  was  to  be  left  outstanding,  to  secure  [  *350  ] 
the  defendant  against  the  dower  right  as  long  as  the  wife  might 
live;  and  complainant  offered  in  his  bill  to  give  such  security 
and  indemnity  as  the  court  might  deem  just  and  proper. 

Defendant  answered,  admitting  the  foregoing  allegations  of 
the  bill;  says  he  is  not  liable,  according  to  law,  for  interest  at 
a  greater  rate  than  six  per  cent,  per  annum,  because  said  notes 
were  not  given  for  money  loaned,  and  says  that  Mrs.  Huffaker  is 
alive,  within  the  jurisdiction  of  the  court,  and  that  she  ought 
to  be  made  party  in  the  case  before  further  or  other  proceedings 
are  had. 

The  decree  ascertains  balance  due,  allowing  interest  at  the 
rate  of  ten  per  cent,  per  annum,  and  also  a  like  rate  of  interest 
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on  the  decree  to  day  of  sale,  to  be  appointed  by  special  master. 
States  that  Mrs.  Haffaker,  wife  of  complainant,  is  insane,  and  a 
resident  of  Morgan  connty.  Requires  defendant  to  pay  in- 
terest on  the  $2,600,  at  rate  of  ten  per  cent,  per  annum,  to 
John  Sliuff,  as  agent  for  the  complainant,  or  to  the  special  mas- 
ter, annually.  Appoints  I.  J.  Ketcham,  complainant's  solicitor, 
special  master  and  commissioner,  to  execute  the  decree. 
From  which  decree  the  defendant  appealed  to  this  court. 

D.  A.  and  T.  W.  Smiih,  for  Appellant. 

I.  J.  Ketcham,  for  Appellee. 

Walker,  J.  The  record  in  this  case  presents  the  question, 
whether  a  decree  may  draw  a  greater  rate  than  six  per  cent, 
interest.  If  it  may,  it  is  not  by  virtue  of  the  statute,  as  it  has 
made  no  such  provision,  nor  may  the  court  fix  any  greater  rate 
of  interest  in  its  decree.  Interest  is  the  creature  of  either 
contract  or  positive  legal  enactment.  It  does  not  exist  at  the 
common  law,  and  in  the  absence  of  contract  or  enactment  it 
cannot  be  recovered.  In  this  case  the  rate,  by  the  contract  of 
the  parties,  in  accordance  with  the  statute,  drew  ten  per  cent, 
interest.  But  had  a  higher  rate  not  been  expressed,  then  by 
the  law  it  could  only  have   drawn  six  per  cent. 

When  a  judgment  or  decree  is  rendered,  the  cause  of  action 
ceases  to  exist,  as  a  vital  binding  right  upon  the  parties.  It 
becomes  merged  in  the  determination  of  the  court,  and  to  it 
alone  can  the  parties  look,  to  ascertain  their  rights  and  liabili- 
ties. Nor  do  the  terms  and  conditions  of  the  agreement  enter 
into  or  form  any  part  of  the  decree.  It  was  the  basis  of,  and 
upon  which,  the  decree  was  rendered,  and  controlled  the  court 
[*351]  in  fixing  the  terms  and  conditions  of  the  decree,  but 
affords  no  means  of  interpreting  it.  Nor  can  the  court  make 
new  contracts  or  impose  conditions,  for  the  parties.  On  the 
hearing  it  is  proper  that  the  court  should  ascertain  the  sum  due 
upon  the  note,  and  decree  its  payment,  leaving  the  law  to  regu- 
late the  interest,  or  at  most  decree  no  more  than  six  per  cent. 
Otherwise  the  court  would  have  the  right  to  deprive  the  com- 
plainant of  all  interest  on  the  decree,  which  is  given  to  him  by 
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the  law.  The  statute  only  having  allowed  judgments  and  de- 
crees to  draw  six  per  cent.,  it  was  error  in  the  court  below  to 
decree,  that  the  sum  found  should  draw  ten  per  cent. 

It  is  likewise  urged,  that  it  was  error  to  appoint  complain- 
ant's solicitor  a  special  master  to  execute  the  decree.  In  all 
legal  proceedings,  and  at  every  stage  of  a  cause,  courts  scrupu- 
lously guard  against  entrusting  the  execution  of  its  mandates, 
to  persons  having  any  interest  in  the  cause.  The  law,  for  wise 
purposes,  acts  alone  through  disinterested  agents.  It  will  not 
tempt  those  having  an  interest  in  any  way  to  abuse  its  process, 
for  the  purpose  of  promoting  selfish  ends.  The  relation  of  at- 
torney and  client  is  so  intimate,  and  the  duty  of  attorney  to 
protect  the  interest  of  the  client  is  so  rigid,  that  it  can  hardly 
be  supposed  that  he  would  be  willing,  even  if  he  were  a  disin- 
terested person,  to  be  entrusted  with  the  enforcement  of  the 
legal  rights  of  his  client.  His  position  would  be  embarrassing, 
and  he  would  feel  at  every  step  that  his  preconceived  notions 
of  his  client's  rights,  his  anxiety  to  advance  his  interest,  must; 
in  case  of  dispute  as  to  the  mode  of  executing  the  decree,  in- 
cline him  to  decide  in  his  client's  favor.  Such  a  position,  it 
seems  to  us,  would  never  be  sought,  and  it  should  not  be  im- 
posed by  the  court. 

Again,  the  51st  section  of  the  chancery  act  authorized  the 
court  to  appoint  a  special  master,  whenever  it  shall  happen  that 
there  is  no  master  in  chancery,  or  when  such  master  shall  be 
of  counsel,  of  kin  to  either  party  interested,  or  otherwise  dis- 
qualified or  unable  to  act.  Thus  it  will  be  observed,  that  the 
master  being  of  counsel,  is  declared  by  this  enactment  to  be  a 
disqualification  to  discharge  the  duties  imposed  upon  the  mas- 
ter. The  master  is  the  agent  of  the  court,  and  must  exercise 
his  judgment  in  enforcing  the  decree,  and  as  such  must  be  left 
free  from  partiality  or  bias.  This  provision  is  wise,  and  well 
calculated  to  advance  justice,  and  as  the  decree  violates  its  pro- 
visions, it  must  be  reversed.  But  a  decree  will  be  entered  in 
this  court,  for  the  sum  found  to  be  due,  to  draw  six  per  cent, 
interest,  and  with  all  of  its  other  provisions,  except  that  it  shall 
be  executed  by  the  master  in  chancery  of  the  court  below,  who 
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[~*352  ]  shall  report  his  proceedings  to  that  court  for  approval, 
for  which  purpose  the  cause  is  remanded. 

Decree  entered  in  thi&  Court. 


Ambekry  A.  Eankin,  Appellant,  v.  G.  B.   Simonds, 

Appellee. 

APPEAL  FROM  MENARD. 

The  interrogatories  to  and  answers  of  a  garnishee  are  a  part  of  the  record, 
and  need  not  be  preserved  by  a  bill  of  exceptions. 

Where  no  issue  is  raised  upon  the  answers  of  a  garnishee,  they  must  be  taken 
as  true,  and  the  rights  of  the  parties  must  be  determined  by  them. 

The  garnishee  has  a  right  to  set  up  any  claim  he  has  against  the  defendant, 
to  meet  the  fund  in  his  hands,  which  he  could  set  off  or  recoup  in  an  action 
brought  by  the  defendant  to  recover  the  fund. 

Rankin,  summoned  as  the  garnishee  of  Elliott,  answered,  that  he  had  funds 
of  Elliott's,  but  that  he  had  delivered  to  E.  a  note  against  the  H.  &  S.  R. 
R.  Co.  for  collection;  that  E.  owed  the  company  an  amount  greater  than 
the  amount  of  the  note  and  still  retained  the  note,  his  account  with  the 
company  being  still  unsettled.  Held,  that  as  the  note  had  not  been  paid, 
Rankin  might  withdraw  it  at  any  time,  and  he  could  not  be  allowed  to  set 
it  off  against  the  fund  in  his  hands. 

Where  garnishees  are  summoned  in  an  attachment  suit,  the  proper  practice 
is  to  enter  judgment  against  the  garnishees  and  in  favor  of  the  defendant 
in  the  attachment  suit,  for  the  benefit  of  such  attaching  creditors  as  are  en- 
titled to  the  proceeds. 

In  the  Circuit  Court  of  Menard  county,  Simonds  sued  out 
an  attachment  against  ¥m.  H.  Elliott,  and  took  process  of 
garnishment  against  A.  A.  Eankin  and  L.  M.  Green. 

Judgment  by  default  was  rendered  against  Elliott  for  the 
sum  of  $1,121.13. 

Interrogatories  were  then  propounded  to  the  garnishees, 
Rankin  and  Green,  and  answers  given  by  Rankin,  as  follows: 

Are  you  acquainted  with  the  plaintiff  and  the  defendant  in 
the  above  suit?     If  so,  when,  where,  and  how  long? 

I  have  seen  Mr.  Simonds  once;  have  known  W.  H.  Elliott 
since  1856,  in  April  of  that  year. 
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Are  you  acquainted  with  J.  M.  Green,  Amberry  A.  Bankin 
and  M.  G.  Moise,  or  any  or  either  of  them?  If  so,  when, 
where,  and  how  long? 

I  am  acquainted  with  J.  M.  Green,  and  have  been  for  many 
years ;  have  seen  Mr.  Moise  a  few  times,  twice  in  St.  Louis  and 
about  as  often  in  this  State.     He  was  at  my  house  once. 

Did  M.  G.  Moise  place  in  your  hands  for  collection  an 
order,  note  of  hand,  draft  or  obligation,  on  W.  H.  Elliott,  or 
"W.  H.  Elliott  place  or  put  in  your  hands,  for  collection  [*353  ] 
or  otherwise,  a  note  of  hand  on  L.  M.  Green,  or  any  othei 
person  ?  If  so,  when,  where  and  for  what  amount  was  said  note 
for,  and  on  whom,  and  all  about  the  facts  connected  with  or  bear- 
ing on  the  note,  draft  or  writing? 

Mr.  Moise  never  put  in  my  hands  any  note,  draft  or  account 
on  any  man,  nor  Mr.  Elliott  either.  But  sometime  in  Octobei 
1857,  James  Deskins  came  to  my  house  and  left  a  note  on  J. 
M.  Green,  for  $1,665.27,  the  remainder  of  a  two  thousand  dollar 
note  to  be  collected  for  the  use,  as  he  said,  of  W.  H.  Elliott, 
of  Linn  county,  Missouri,  part  payment  to  him  for  his  farm 
that  Deskins  bought  of  him,  and  these  are  the  facts  in  the 
case:  Sometime  in  December,  1857,  Mr.  Elliott  came  to  my 
house,  and  told  me  when  I  collected  the  money  of  Green,  to 
send  it  to  Messrs.  Durkee  &  Bullock,  of  St.  Louis,  as  a  part 
of  the  money  was  going  to  Mr.  Moise  of  St.  Louis.  And 
January  first,  or  thereabout,  I  sent,  by  Jacob  Bunn  of  Spring- 
field, two  hundred  and  twenty-five  dollars  to  Durkee  & 
Bullock. 

Did  you  collect  any  money  on  said  note,  bill  or  writing?  If 
so,  in  what,  how  much,  and  w)  en,  and  of  whom  ?  Give  the 
dates,  facts  and  names  particularly. 

I  stated  above  how  much  money  I  collected  to  this  time,  of 
J.  M.  Green. 

Who  placed  J.  M.  Green's  note  in  your  hands,  and  what  did 
he  say  it  was  for  at  that  time  ?  Did  he  state  that  the  note  left 
was  to  pay  the  $1,200  order  now  sued  on  in  this  suit,  and  did 
you  not  frequently  write  to  M.  G.  Moise  &  Co.,  or  one  or  both 
of  them,  acknowledging  the  trust? 

Mr.  James  Deskins  placed  J.  M.  Green's  note  in  my  hands, 
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and  he  said  at  that  time  it  was  to  pay  W.  H.  Elliott  $1,665.27, 
remainder,  if  called  for;  he  did  not  say  anything  about  the 
$1,200  in  this  suit.  I  did  not  know  at  that  time  of  any  twelve 
hundred  dollars,  or  of  Mr.  Moise  either,  or  of  Mr.  Moise  &  Co. 
I  had  not  collected  to  this  time  only  as  stated  above. 

Were  your  collections  on  or  under  said  note  or  writing  after 
you  thus  wrote  to  M.  G.  Moise  &  Co.,  or  one  or  both  of  them, 
or  were  they  before?  How  much  did  you  collect,  of  whom  and 
when?     State  the  dates  exactly,  and  the  facts. 

My  collections  of  Mr.  Green  have  been  $1,356.50,  besides  the 
$225  as  above  stated,  and  the  most  has  been  in  certificates  of 
purchase,  which  purchase  was  about  the  12th  of  October,  after 
the  garnishee  in  Logan  county,  making  $13  more  than  is  com- 
ing to  me,  as  will  be  seen  by  bill  accompanying  this. 

Did  you  not,  at  one  or  more  times,  soon  after  the  note  had 
[*354]  been  placed  in  your  hands,  promise  or  say  to  M.  G. 
Moise,  that  so  soon  as  you  collected  the  money  you  would  hand 
it  or  pay  it  over  to  M.  G.  Moise  &  Co.,  or  to  Moise? 

Some  time  in  the  latter  part  of  1858,  Mr.  Elliott  wrote  or 
told  me  when  I  collected  the  money  of  Green,  to  pay  myself, 
which  amounted  to  $690.47,  and  the  Armstrong  debt,  which 
was  $369.02;  the  remainder  to  go  to  Mr.  Moise.  Did  not 
know  me,  and  would  not  take  me  as  security  on  a  note  of  ~N. 
F.  Stone  for  $125,  or  thereabout,  and  I  had  to  come  to  Spring- 
field and  see  Jacob  Bunn  to  recommend  me.  So  it  was  the 
middle  or  the  last  of  the  year  1858,  that  Elliott  told  me  to 
pay  to  Moise,  and  I  then  wrote  to  Moise  that  Elliott  had  told 
me  so  to  do,  and  I  promised  Mr.  Moise,  in  the  presence  of  Mr. 
Green  and  John  Bennett,  and  the  amount  was  then  nearly 
agreed  on;  and  the  very  next  day,  Mr.  Elliott  came  to  my 
house  and  forbid  me  paying  Moise  any  money  under  any  cir- 
cumstances. The  day  of  which  I  cannot  tell,  but  think  it  in  the 
fore  part  of  July,  1859,  but  it  was  the  next  day  after  Mr.  Moise 
left  me  in  Petersburg. 

Are  there  any  credits  on  the  said  note,  and  who  put  them 
there?     How  much  and  at  what  time  precisely  were  they  put 
on?     State  fully  the  facts,  the  times,  dates,  etc. 
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The  dates  of  the  credits  on  the  note  can  be  seen  on  Mr. 
Green's  report,  as  agreed  to  by  both  of  us. 

Did,  or  have  you  indorsed  any  credits  or  sums  on  said  note, 
since  you  have  been  garnisheed?  If  so,  in  what  were  said  in- 
dorsements or  considerations  made,  had  or  paid?  Did  you 
make  any  arrangements  with  J.  M.  Green,  by  which  he 
agreed  to  pay,  etc.?     What  were  they? 

I,  or  Mr.  Green,  or  H.  B.  Rankin,  put  all  the  credits  on  said 
note.  The  $1,231  was  put  on  after  the  garnishee;  and  I  made 
an  agreement  to  take  certificates  as  above  stated,  and  the  Green 
note  for  $74.  And  since  all  the  transactions,  garnishee,  etc., 
W.  H.  Elliott  has  broken  up,  and  I  am  compelled,  in  self-pre- 
servation, to  put  in  all  the  claims  I  hold  against  Elliott ;  except 
my  trouble  and  my  expenses,  I  have  as  yet  charged  nothing. 

A.  A.  Rankin,  in  addition  to  the  statements  hereinbefore 
made,  states  that  all  the  effects  he  claims  the  right  to  deduct 
from  the  proceeds  of  the  J.  M.  Green  note,  existed  and  had 
occurred  before  the  service  of  the  garnishee  proven  on  him, 
said  Rankin. 

1.  The  cash  item  of  $277.72  was  allowed  to  Elliott  the  1st 
April,  1857. 

2.  The  claims  for  machinery  originated  the  1st  April, 
1853,  in  the  purchase  of  certain  carding  machines,  [*355] 
bought  by  me  for  Elliott,  of  Armstrong,  of  Springfield,  Illi- 
nois, and  sent  to  said  Elliott  in  Missouri.  The  price  of  the 
machinery,  and  freight  and  expenses  of  a  hand,  which  was 
paid  by  me  to  Armstrong,  to  the  sum  of  $369.02. 

3.  The  cash  item  of  $269.54,  originated  on  the  1st  Jan- 
uary, 1857,  in  the  following  manner:  This  affiant  had  sold 
land  to  the  Hannibal  and  St.  Joseph  Railroad  Company,  and 
had  the  company's  note  for  $269.54.  A  deed  was  to  be  exe- 
cuted by  affiant  and  wife,  to  cover  the  real  estate  sold  as  above, 
and  before  the  delivery  of  said  deed,  the  $269.54  was  to  be 
paid.  This  deed  was  executed  duly  by  said  affiant  and  wife  to 
said  company,  and  the  deed  and  note  for  $269.54  delivered  to 
Elliott  on  or  about  the  first  January,  1859,  who  agreed  to  de- 
liver the  deed  to  the  railroad  company,  and  received  the  money. 
Neither  the  note  nor  the  deed  has  been  returned,  or  in  any 
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manner  accounted  for  to  me.  Elliott  owed  the  company  some 
$600  or  $800,  and  my  understanding  is,  that  he  stilt  retains  the 
note  and  deed;  his  account  with  the  company  is  still  unsettled. 

4.  This  fourth  item,  being  cash  item  of  $412.75,  originated 
thus:  Elliott  was  my  agent,  to  sell  my  half  interest  in  certain 
town  lots  in  the  town  of  St.  Catherine,  Mo.  We  had  a  settle- 
ment on  the  first  of  April,  1857;  after  that  date  he  continued  to 
sell  until  the  1st  of  July,  1859,  when  I  revoked  his  authority 
to  sell,  being  advised  at  that  time  of  Elliott's  probable  insol- 
vency. By  Elliott's  admission  to  me,  he  sold  property  of  mine, 
being  my  half  interest  in  the  lots,  amounting  to  $412.75,  and 
received  the  pay  either  in  cash  or  labor,  between  the  first  of 
April,  1857,  and  the  1st  of  July,  1859. 

Of  the  above  four  items,  the  undersigned  has  never  received 
pay  in  whole  or  in  part,  nor  has  he  any  security  for  the  same, 
except  as  he  may  be  allowed  to  retain  the  same  from  the  J.  M. 
Green  note.  At  about  the  4th  of  July,  1859,  Elliott  was  at  my 
house  in  Menard  county,  Illinois.  He  then  expressly  per- 
mitted and  agreed  with  me,  that  for  whatever  claims  I  had 
against  him,  I  should  retain  any  balance  I  had  against  him  on 
all  accounts,  without  qualification,  out  of  the  proceeds  of  J.  M. 
Green  note;  at  that  date  what  was  due  me  for  the  sale  of  my 
interest  in  St.  Catherine  lots,  was  expressly  mentioned,  but  the 
amount  was  not  ascertained  until  after  Elliott's  return  from 
Missouri.  His  account  was  forwarded  to  me,  showing  said  bal- 
ance of  $412.75,  all  of  which  originated  previous  to  1st  July, 
1859. 

The  court  upon  these  answers,  (no  issue  being  formed  there- 
in *356]  on,)  rendered  judgment  against  the  garnishee  Rankin, 
as  follows: 

G.  B.  Simonds,  ) 

vs.  >   Attachment. 

A.  A.  Rankin,  Garnishee  of  Wm.  H.  Elliott.      ) 

And  now  at  this  day,  this  case,  which  was  heretofore  re- 
ferred to  the  court  for  adjudication,  coming  on  to  be  heard, 
and  the  court  having  taken  sufficient  time  to  consider  the  ar- 
gument of  the  counsel,  doth  find  against  the  said  A.  A.  Han- 
kin,  the  sum  of  eight  hundred  and  fifty-one  dollars  and  thirteen 
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cents.  It  is  therefore  ordered  by  the  court,  that  the  said  plain- 
tiff recover  of  and  from  the  said  A.  A.  Rankin,  the  aforesaid 
sum  assessed  bj  the  court,  and  also  the  costs  herein  expended, 
and  that  execution  issue  therefor. 

Rankin  appealed,  and  now  assigns  for  error :  That  the  court 
erred  in  not  discharging  said  Rankin  as  garnishee  upon  his  an- 
swer; that  the  court  erred  in  its  finding  against  the  said  garni- 
shee, and  in  rendering  judgment  for  costs  against  him. 

Hay  &  Cullom,  for  Plaintiff  in  Error. 

W.  H.  Herndon,  for  defendant  in  Error. 

Catox,  C.  J.  Although  the  question  has  never  before  been 
made,  so  as  to  call  for  a  direct  decision,  it  has  always  been  the 
practice  of  our  courts  to  treat  the  interrogatories  to  and  an- 
swers of  a  garnishee  as  a  part  of  the  record  without  requiring 
them  to  be  embodied  in  a  bill  of  exceptions,  and  such  we 
have  no  doubt  is  the  correct  practice.  They  constitute  a  part 
of  the  pleading  in  the  cause,  and  as  such  are  a  part  of  the 
record  as  much  as  any  other  pleading.  The  statute  expressly 
provides  that  an  issue  may  be  taken  on  the  answer  of  the 
garnishee,  and  it  follows  that  if  the  answer  is  not  thus  trav- 
ersed by  the  formation  of  such  issue,  it  must  be  taken  as  true, 
and  by  it  must  the  rights  of  the  parties  be  judged.  This  has 
been  settled  by  repeated  decisions  of  this  court.  The  gar- 
nishee has  a  right  to  set  up  any  claims  which  he  has  against  the 
defendant,  to  meet  the  fund  which  he  may  have  in  his  hands, 
which  he  could  set  off  or  recoup  in  an  action  brought  by  the 
defendant  to  recover  such  fund.  By  this  rule  we  think  the 
garnishee  should  have  been  allowed  the  several  claims  which 
lie  asserted  in  his  answer,  except  the  item  for  two  hundred 
and  sixty-nine  dollars  and  fifty-four  cents,  which  was  for  a 
note  of  that  amount  which  he  held  against  the  Hannibal  and 
St.  Joseph  Railroad  Company,  and  which  he  had  placed  [  *357  ] 
in  the  hands  of  the  defendant  for  collection.  This  note,  he 
admits,  has  not  been  collected,  but  he  claims  to  be  allowed 
for  the  amount,  for  the  reason  that  the  defendant  owes  that 
company  more  than  the  amount  of  the  note.     He  still  retains 
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the  note,  and  his  account  with  the  company  is  still  unsettled. 
Now  the  title  to  this  note  is  still  in  the  garnishee,  and  he  has  a 
right  to  withdraw  it  at  any  time  from  the  hands  of  the  defendant 
who  has  not  collected  it  and  who  is  consequently  not  liable  to 
the  garnishee  for  its  amount.  Had  the  defendant  settled  with 
the  railroad  company,  and  delivered  the  note  up  as  so  much 
cash  upon  the  amount  which  he  owes  to  the  company,  then  in- 
deed the  garnishee  might  well  treat  it  as  so  much  money  in  his 
hands.     As  it  is,  we  think  this  claim  should  not  be  allowed. 

We  observe,  too,  that  the  judgment  was  not  entered  in  prop- 
er form,  and  hence  we  will  repeat  what  we  said  in  McLagan 
v.  Brown,  11  111.  519,  as  to  the  proper  mode  of  entering  a 
judgment  against  a  garnishee.  There  the  court  said:  "The 
proper  practice  would  therefore  seem  to  be,  to  enter  the  judg- 
ment against  the  garnishee  in  favor  of  the  defendant  in  the 
attachment,  for  the  benefit  of  such  attaching  creditors  as  are 
entitled  to  share  in  its  proceeds."  Here  the  judgment  was 
entered  against  the  garnishee,  not  in  favor  of  Elliott  the  de- 
fendant in  the  attachment,  to  whom  the  fund  in  his  hand  be- 
longed, but  in  favor  of  Simonds,  the  plaintiff  in  the  attachment, 
and  to  whom  the  fund  did  not  belong.  In  this  case  the  fund  in 
the  garnishee's  hand  was  greater  than  the  amount  of  the  judg- 
ment which  Simonds  recovered  against  Elliott,  and  his  judg- 
ment against  the  garnishee  would  have  been  greater  than  the 
amount  recovered  against  Elliott  but  for  the  deductions  which 
the  garnishee  has  a  right  to  have  allowed  for  claims  against 
Elliott.  And  as  it  is,  he  has  two  judgments  in  part  at  least  for 
the  same  demand  against  two  individuals. 

"Whatever  judgment  is  finally  rendered  against  the  garnishee, 
shtuld  be  entered  up  in  favor  of  Elliott  to  the  use  of  Simonds, 
or  so  much  of  it  as  is  sufficient  to  satisfy  his  judgment  against 
Elliott,  and  the  balance,  if  any,  to  the  use  of  Elliott  himself. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Aaron  Cariker,  Plaintiff  in  Error,  v.  William  [*358] 
L.  Anderson,  Defendant  in  Error. 

ERROR  TO  MONTGOMERY. 

A  conditional  judgment  and  a,  scire  facias  are  requisite,  as  proper  prelimina- 
ries to  a  judgment  against  a  garnishee.  The  scire  /aclasis  to  make  known 
to  the  garnishee  that  a  conditional  judgment  has  been  rendered  against 
him,  assuming  him  to  be  a  debtor  of  the  debtors  in  attachment,  and  that 
he  must  show  cause  why  final  judgment  should  not  go  against  him. 

A  sufficient  notice  to  a  debtor  under  a  foreign  attachment  should  be  shown  of 
record. 

It  may  not  be  error  for  a  term  of  court  to  intervene  between  a  default  taken 
and  a  scire  facias  issued  against  a  garnishee. 

The  date  given  in  the  indorsement  of  a  service  of  process,  should  be  taken  as 
the  time  of  service.  A  sheriff  is  not  required  to  date  his  return.  [Several 
decisions  in  reference  to  service  of  process,  considered  and  examined.] 

A  garnishee  is  not  properly  a  defendant  in  an  attachment  suit,  to  defend 
against  the  plaintiff's  claim;  the  judgment  should  be  entered  against  a 
garnishee  in  favor  of  the  defendant  in  the  attachment  suit,  for  the  benefit 
of  the  creditor  or  others  in  attachment,  and  if  there  is  more  due  than  will 
pay  the  attaching  creditor,  the  creditor  of  the  garnishee  can  control  it. 

The  action  in  this  case  was  by  attachment,  in  favor  of  Win. 
L.  Anderson  against  Robert  J.  Hayes.  The  original  writ  was 
served  on  Cariker  as  garnishee,  and  the  following  is  a  copy  of 
the  return  by  the  sheriff:  "  Served  on  the  within  named  Aaron 
Cariker,  by  reading  the  within,  May  6,  1857."  Signed  by  the 
sheriff. 

Judgment  by  default  was  rendered  against  Hayes  at  March 
term,  1858,  of  the  Circuit  Court  of  Montgomery  county;  as- 
sessment by  jury,  and  judgment  for  $265.25.  At  the  same 
time,  the  default  of  Cariker  was  entered.  On  the  16th  of 
December,  1858,  what  is  called  in  the  record  a  writ  of  "  scire 
facias  "  was  issued,  and  returned  by  the  sheriff,  served  as  fol- 
lows: "  I  have  executed  the  within  writ  by  reading  the  same  to 
the  within  named  Aaron  Cariker,  Dec.  24,  1858." 

At  the  March  term,  1859,  final  judgment  was  rendered 
against  Cariker  for  the  amount  of  the  original  judgment,  and 
also  for  costs. 
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The  errors  assigned  are  as  follows : 

There  was  no  conditional  judgment  against  the  garnishee, 
as  required  by  section  16  of  the  Attachment  Act.  Instead 
thereof,  there  was  an  order  for  a  scire  facias. 

A  term  of  the  court  intervened  between  the  first  default 
against  the  garnishee,  and  the  issuing  of  the  writ  called  in  the 
record  a  "  scire  facias ."  The  default  was  entered  and  order 
for  a  scire  facias  was  made  at  the  March  term,  1858; 
[*359]  scire  facias  issued  Dec.  16,  1858.  The  September 
term  intervened. 

There  was  no  publication  of  notice  as  required  by  the  14th 
section  of  said  act. 

The  officer  does  not  show  in  his  return  of  the  writ  of  attach- 
ment that  he  was  unable  to  find  property  of  the  defendant 
sufficient  to  satisfy  the  debt,  which  fact  is  required  to  exist  be- 
fore he  is  authorized  to  summon  any  one  as  garnishee. 

No  writ  of  scire  facias  was  ever  issued  against  the  gar- 
nishee. 

The  returns  of  the  sheriff  on  the  original  writ  and,  on  the 
so-called  "scire  facias"  are  wholly  insufficient  to  justify  the 
entry  of  the  default  against  the  garnishee.  They  do  not  show 
whether  the  dates  refer  to  the  times  of  service  or  the  returns 
of  the  writs. 

Stuart,  Edwaeds  &  Brown,  for  Plaintiff  in  Error. 

R.  MoWilliams,  for  Defendant  in  Error. 

Breese,  J.  Proceedings  by  attachment  are  in  derogation  of 
the  common  law,  deriving  all  their  validity  from  statutes,  and 
must,  in  all  essential  particulars,  conform  to  their  requirements. 
It  is  objected  here,  that  there  was  no  conditional  judgment 
against  the  garnishee — that  a  term  of  court  intervened  between 
the  first  default  against  the  garnishee  and  issuing  the  writ  of 
scire  facias — that  there  was  no  sufficient  publication  of  notice  of 
the  pendency  of  the  suit — that  the  officer  does  not  show,  in  his 
return  of  the  writ  of  attachment,  that  he  was  unable  to  find 
property  of  the  defendant  sufficient  to  satisfy  the  debt — that  no 
writ  of  scire  facias  was  issued  against  the  garnishee,  and,  last, 
428 


JANUARY   TERM,  1862.  359 

Cariker  v.  Anderson. 

that  the  returns  of  the  sheriff  on  the  original  writ,  and  on  the 
so-called  "  scire  facias"  are  insufficient  to  justify  the  entry  of 
the  default  against  the  garnishee. 

Other  points  are  made,  arising  out  of  the  statute,  which  we 
will  notice  in  the  order  presented  by  the  assignment  of  errors. 
But  this  will  be  attended  with  some  difficulty,  on  account  of 
the  great  irregularity  in  the  proceedings  from  the  commence- 
ment until  the  final  judgment. 

It  will  be  observed,  this  is  a  foreign  attachment,  and  the  writ 
which  issued  on  filing  the  affidavit  and  bond,  pursues  the  form 
prescribed  in  the  second  section  of  the  statute,  chapter  9,  the 
mandatory  part  of  which  is  in  these  words:  "We  therefore 
command  you,  that  you  attach  so  much  of  the  estate,  real  or 
personal,  of  the  said  Robert  J.  Hayes,  to  be  found  in  your 
county,  as  shall  be  of  value  sufficient  to  satisfy  the  said  [  *360  ] 
debt  and  costs  according  to  the  complaint;  and  such  estate  so 
attached,  in  your  hands  to  secure,  or  so  to  provide  that  the  same 
may  be  liable  to  further  proceedings  thereupon,  according  to 
law,  at  a  court  to  be  holden,  etc.,  so  as  to  compel  the  said 
Robert  J.  Hayes  to  appear  and  answer  the  complaint  of  the  said 
William  L.  Anderson.  And  that  you  also  summon  Aaron 
Cariker  as  garnishee,  to  be  and  appear  at  the  said  court,  etc., 
then  and  there  to  answer  to  what  may  be  objected  against  him, 
when  and  where  you  shall  make  known  to  the  said  court  how 
you  have  executed  this  writ,"  etc.  The  affidavit  was  filed  on 
the  28th  of  April,  1857,  and  the  writ  issued  on  the  same  day 
and  on  the  6th  of  May,  1857,  it  was  returned  as  follows: 
"  Served  on  the  within  named  Aaron  Cariker,  by  reading  the 
within,  May  6,  1857." 

ISTow,  by  section  thirteen  of  this  chapter,  it  is  provided, 
"  when  any  attachment  shall  be  issued  out  of  the  Circuit  Court, 
and  levied  on  served  on  a  garnishee,  and  the  sheriff  returns  the 
same,  the  clerk  is  required  to  give  notice  for  four  weeks  succes- 
sively in  some  newspaper  published  in  this  State,  most  con- 
venient to  the  place  where  the  court  is  held,  of  such  attachment^ 
and  at  whose  suit,  against  whose  estate,  for  what  sum,  and  be- 
fore what  court  it  is  pending,  and  that  unless  the  defendant 
shall  appear  on  the  return  day  of  the  writ,  judgment  will  be 
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entered  and  the  estate  attached  will  be  sold.  Provided,  that 
in  case  of  foreign  attachment,  if  sixty  days  shall  not  intervene 
between  the  first  insertion  of  snch  notice  and  the  first  term  of 
the  court,  then  the  cause  shall  be  continued  until  the  next  term 
of  the  court.  Any  defendant  in  attachment  may  appear  and 
plead,  without  giving  bail  or  entering  into  bond."  (Scates' 
Comp.  230.) 

The  twelfth  section  of  this  chapter  makes  it  the  duty  of  the 
sheriff,  when  he  shall  be  unable  to  find  property  sufficient  to 
satisfy  any  attachment  issued,  etc.,  to  summon  all  persons 
within  his  county,  whom  the  creditor  shall  designate,  as  having 
any  property,  effects  or  choses  in  action  in  their  possession  or 
power,  belonging  to  the  defendant,  or  who  are  indebted  to  the 
defendant,  to  appear  before  the  court  to  which  the  writ  is  re- 
turnable, on  the  return  day  of  the  attachment,  and  there  answer 
on  oath,  what  amount  they  are  indebted  to  the  defendant  in  the 
attachment,  or  what  property,  effects  or  choses  in  action  they 
had  in  their  possession  or  power  at  the  time  of  serving  the  at- 
tachment. The  person  or  persons  so  summoned,  shall  be  con- 
sidered as  garnishees,  and  the  sheriff  in  his  return  shall  state 
the  names  of  all  persons  so  summoned  and  the  date  of  service 
on  each. 

[*361  ]  The  fourteenth  section  also  provides  for  notice  by  pub- 
lication by  the  clerk,  differing  but  little  from  the  provisions  of 
the  thirteenth  section.  Under  that  section,  the  clerk  should 
have  had  a  notice  published  immediately,  and  judgment  could 
have  been  had  at  the  following  September  term,  as  the  plain- 
tiff had  filed  his  declaration  at  the  May  term.  On  motion  of 
the  plaintiff,  the  cause  was  continued  to  the  next  September 
term,  at  which  term,  on  plaintiff's  motion,  the  cause  was  con- 
tinued for  notice — an  act  wholly  unnecessary,  if  the  clerk  had 
performed  his  duty.  The  next  term,  was  the  March  term,  1858, 
at  which  term,  the  defendant  Hayes  was  called  and  made  de- 
fault, and  a  jury  of  inquest  called,  who  assessed  the  plaintiff's 
damages  to  two  hundred  and  sixty-five  and  twenty-five  one- 
hundredths  dollars ;  and  at  the  same  term  the  garnishee,  the 
plaintiff  here,  was  called  and  made  default,  whereupon  it  was 
considered  by  the  court,  "  that  a  sci.  fa.  issue  against  said  de- 
430 


JANUARY  TERM,  1862.  361 

Cariker  v.  Anderson. 

fendant,  garnishee  as  aforesaid."  At  the  next  term,  being  the 
September  term,  1858,  this  order  appears  in  the  record:  "How 
on  this  day  comes  the  said  plaintiff,  etc.,  and  the  said  garnishee 
being  three  times  solemnly  called,  came  not,  and  because  said 
garnishee  doth  not  appear,  nor  any  one  for  him,  it  is  considered 
by  the  court,  that  said  plaintiff  recover  of  the  said  garnishee, 
the  sum  of  two  hundred  and  sixty-five  and  twenty-five  one-hun- 
dredths  dollars,  the  amount  of  the  original  judgment  against 
the  defendant  Hayes,  together  with  his  costs,  etc.,  and  may  have 
execution  hereof." 

When  default  was  taken  against  Hayes,  the  record  does  not 
show  that  he  had  been  notified  of  the  pendency  of  the  suit. 
There  is  a  notice  pasted  on  the  record,  with  the  publisher's  cer- 
tificate, which  the  clerk  certifies  was  filed  in  his  office  on  the 
15th  March,  1858,  but  it  does  not  seem  ever  to  have  been  pro- 
duced in  court,  or  brought  to  the  notice  of  the  court.  The 
entry  of  the  judgment  against  Hayes  was  at  the  March  term, 
1858,  but  it  nowhere  recites,  that  proof  of  notice  of  the  pen- 
dency of  the  suit  was  made.  He  was  called,  and  made  default, 
and  the  jury  assessed  the  damages. 

Section  sixteen  provides,  where  any  garnishee  shall  be  sum- 
moned by  the  sheriff  or  other  officer  in  manner  aforesaid,  and 
shall  fail  to  appear  and  discover  on  oath  or  affirmation  as  by 
this  chapter  is  directed,  it  shall  be  lawful  for  the  court,  after 
solemnly  calling  the  garnishee,  and  such  court  is  authorized 
and  required  to  enter  a  conditional  judgment  against  such 
garnishee,  and  thereupon  a  scire  facias  shall  issue  against  such 
garnishee,  returnable  to  the  next  term  of  the  court,  "  to  show 
cause,  if  any  he  have,  why  final  judgment  should  not  be 
entered  against  him,  upon  such  scire  facias  being  duly  [*362] 
executed  and  returned." 

We  look  in  vain  to  the  record  for  this  conditional  judgment, 
and  for  the  writ  of  scire  facias.  ~No  such  judgment  was  ren- 
dered, nor  was  any  scire  facias  issued,  the  plaintiff  contenting 
himself  with  an  order  for  a  scire  facias.  This  error  is  well 
assigned. 

As  to  the  second  error,  it  will  be  observed,  that  the  interlocu- 
tory judgment  was  taken  against  the  absent  debtor,  and  the  de- 
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fault  entered  against  the  garnishee,  at  the  March  term,  1858, 
and  a  scire  facias  ordered.  At  the  September  term  following, 
the  cause,  on  plaintiff's  motion,  was  continued  to  the  next  March 
term.  Intervening  these  terms,  and  on  the  16th  of  December, 
1858,  a  writ  issued,  which  the  clerk  chooses  to  denominate  a 
scire  facias,  which  recites  the  recovery  of  the  judgment  against 
the  absent  debtor,  and  the  amount,  "  and  that  Aaron  Cariker 
having  been  duly  served  as  garnishee,  as  appears  to  us  of  rec- 
ord; these  are  therefore  to  command  you  to  summons  the  said 
Aaron  Cariker,  to  be  and  appear  before  the  Circuit  Court,  to 
answer  to  said  garnishee,  and  not  depart  the  court  without 
leave,"  etc.  Now,  this  is  simply  absurd.  How  could  the  per- 
son summoned  as  garnishee,  answer  the  garnishee?  The  statute 
informed  the  clerk  that  the  office  of  a  scire  facias  is  to  make 
known  to  the  garnishee  that  a  conditional  judgment  had  been 
rendered  against  him,  assumed  to  be  a  debtor  of  the  foreign 
debtor,  and  that  he  must  appear  and  show  cause  why  final  judg- 
ment shall  not  be  entered  against  him,  for  such  an  amount  as 
might  be  shown  he  owed  this  absent  debtor.  Instead  of  this, 
the  garnishee  was  required  to  appear  and  answer  himself. 

We  are  not  prepared  to  say,  that  it  was  error  to  permit  the 
September  term  to  pass  without  having  had  a  proper  writ  of 
scire  facias  issued,  and  made  returnable  to  that  term.  A  strict 
construction  of  the  statute  would  perhaps  require  it,  but  it  is 
sufficient  now  to  say,  there  was  no  conditional  judgment  at  any 
time  against  the  garnishee,  and  no  scire  facias  to  show  cause. 
]STor  were  any  interrogatories  filed.  (  Scates'  Comp.  231,  232, 
Sees.  16,  18.) 

The  third  error  questions  the  sufficiency  of  the  notice.  We 
have  already  said,  no  notice  was  proved  or  exhibited  on  the 
default  of  the  defendant  being  taken.  The  printed  one  pasted 
on  the  record,  is  not  sufficient,  for  it  appears  on  its  face  not  to 
have  been  published  four  weeks  successively,  as  the  statute 
requires.  The  certificate  of  the  printer  states,  that  the  first 
publication  was  on  the  17th  of  October,  1857,  and  the  last  on 
[  *363  ]  the  4th  of  November  following.  Simple  computation 
shows  there  was  not  a  publication  of  four  weeks. 

We  do  not  feel  free  to  say  that  the  fourth  error  is  well  as- 
432 


JANUARY  TEEM,  1862.  363 

Cariker  v.  Anderson. 

signed,  looking  to  the  proceedings  in  this  case.  The  original 
writ  of  attachment  issued  under  the  second  section,  pursued  the 
form  there  given,  and  the  garnishee  was  made  a  party  to  the 
writ.  This  being  so,  it  was  unnecessary  as  to  him,  or  for  any 
purpose  we  can  see,  in  which  he  may  be  interested,  that  the 
sheriff  should  have  returned  nulla  hona,  of  the  absent  debtor. 
We  do  not  now  decide  the  point. 

The  remaining  errors  have  already  been  considered  and  dis- 
posed of,  and  in  concluding  our  view  of  the  record  as  made  up, 
we  must  say,  that  it  is  made  up  in  a  most  unskillful  manner — 
the  plainest  requirements  of  the  statute  disregarded,  and  for  the 
whole  proceeding  from  its  inception,  quite  informal  and  incon- 
gruous. 

As  to  the  error  last  assigned,  that  the  return  of  service  by  the 
sheriff  was  insufficient,  we  have  to  say,  that  we  have  taken 
occasion  to  review  the  various  decisions  made  upon  this  point, 
and  have  come  to  the  conclusion  that  the  return  in  this  case  is 
in  compliance  with  the  statute,  and  in  all  respects  sufficient. 
There  is  really  no  defect  or  uncertainty  in  it.  By  our  practice 
act  it  is  made  the  duty  of  the  sheriff  or  coroner  to  serve  all  pro- 
cess of  summons  or  capias,  when  it  shall  be  practicable,  ten 
days  before  the  return  day  thereof,  and  to  make  return  of  such 
process  to  the  clerk  who  issued  the  same,  by,  or  on  the  return 
day,  with  an  indorsement  of  his  service,  the  time  of  serving  it, 
and  the  amount  of  his  fees.  (Scates'  Comp.  241,  Chap.  83,  Sec. 
3.)  The  date  in  the  indorsement  of  service,  must  be  taken  to 
be  the  time  of  the  service,  and  nothing  else.  The  sheriff  is  not 
required  to  date  his  return.  The  clerk  makes  that  entry,  or 
should  do  so. 

The  first  case  in  which  this  question  came  up,  was  the  case  of 
Simms  v.  Klein,  Breese,  371,  new  edition.  The  return  was  in 
this  form:  "  J.  R.  Simms  summoned  by  reading,"  signed  by 
the  sheriff,  and  dated,  and  was  held  sufficient.  The  next  case 
was  Wilson  v.  Greathouse,  1  Scam.  174,  where  this  return., 
"  Executed  on  the  within  defendant  by  reading  the  within,"  and 
signed  by  the  constable,  was  held  void,  for  the  reason  that  the 
date  of  service  is  not  shown,  and  parol  proof  was  not  allowed  to 
si iow  the  true  time  of  service. 
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The  next  case  was  Clemson  and  Hunter  v.  Hamm,  id.  176, 
where  this  return  was  adjudged  void  for  the  same  reason: 
"  Executed  on  Hunter — Clemson  not  found."  U.  Buckmaster, 
sheriff,  M.  C." 

In  the  case  of  Ogle  v.  Coffey,  id.  239,  this  return  was  ad- 
[  *364  ]  judged  as  coming  within  the  rule  in  Wilson  v.  Great- 
house  and  Hunter  v.  Hamm,  and  insufficient :  "  Executed  Oct. 
18,  1832,  as  commanded  within."  The  court  say,  whether  the 
date  specified  is  intended  for  the  date  of  the  day  of  service,  or 
is  the  day  on  which  the  summons  is  returned,  is  wholly  uncer- 
tain. The  court  omitted  a  reference  to  the  practice  act,  which 
we  have  quoted.  The  date  should  have  been  intended  as  of  the 
day  of  service.  But  the  manner  of  executing  the  writ  was  not 
stated,  and  therefore  vitiated  the  return.  It  is  not  stated  it  was 
by  reading. 

In  the  case  of  Belingall  v.  Gear,  3  Scam.  575,  this  return  was 
held  insufficient:  "Executed  this  20th  day  of  April,  1839,  by 
reading.     Moses  Hallett,  sheriff." 

The  court  say  the  time  and  manner  of  service  is  shown,  but 
omits  to  state  on  whom. 

In  conformity  with  the  decision  in  Ogle  v.  Coffey,  this  court, 
in  Bancroft  v.  Speer,  24  111.  227,  held  this  return  insufficient: 
"  Served  the  within  by  reading  the  same  to  and  in  the  hearing 
of  S.  B.  Bancroft,  June  21,  1858."  The  decision  is  placed 
principally  on  the  ground  that  the  date  is  indefinite — that  it 
does  not  show  whether  the  date  refers  to  the  time  of  the  service 
or  of  the  return.  The  practice  act,  section  3,  makes  all  this 
clear.  The  date  must  be  intended  as  the  day  of  service,  for  that 
is  all  the  date  the  officer  is  required  to  indorse  upon  the  pro- 
cess. The  service  was  not  bad  for  this  reason.  In  the  case  be- 
fore us,  the  return  on  the  original  writ  is  in  these  words: 
"  Served  on  the  within  named  Aaron  Cariker,  by  reading  the 
within,  May  6,  1857,  and  signed  by  the  sheriff;  and  on  the 
scire  facias  as  follows :  "  I  have  executed  the  within  writ  by 
reading  the  same  to  the  within  named  Aaron  Cariker,  Dec.  24, 
1858,"  and  signed  by  the  sheriff.  These  returns  are  good  in 
form  and  substance,  and  the  date  shall  be  intended  as  the  day  of 
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service.  This  is  according  to  the  third  section  of  the  practice  act 
We  must  be  permitted  again  to  direct  the  manner  in  which 
proceedings  should  be  carried  on  against  a  garnishee.  A 
garnishee  is  in  no  proper  sense,  a  defendant  in  the  suit  of  the 
plaintiff,  and  cannot  be  called  upon  to  defend  against  his  claim. 
There  is  no  privity  between  them.  The  object  and  design  of  the 
garnishee  process  is  to  subject  the  debt  he  may  owe  the  absent 
or  absconding  debtor,  or  his  property  in  the  hands  of  the 
garnishee,  to  the  payment  of  the  plaintiff's  debt.  The  gar- 
nishee, then,  is  the  defendant  to  the  suit,  the  law  institutes  in 
favor  of  his  creditor,  the  absent  debtor,  and  he  is  the  plaintiff 
in  that  suit.  In  Stahl  et  at.  v.  Webster  et  al.,  11  111.  518,  this 
court  prescribed  the  mode  of  proceeding  in  such  cases.  We 
say,  the  practice  has  been  to  enter  the  judgment  against  [*365  ] 
the  garnishee,  in  favor  of  the  attaching  creditor,  and  yet,  there 
is  a  manifest  impropriety  in  entering  a  judgment,  as  in  this 
case,  in  favor  of  the  attaching  creditor,  for  a  greater  amount 
than  he  has  recovered  against  the  defendant  in  the  attachment 
How  such  a  result  is  to  be  sometimes  avoided,  if  the  judgment 
against  a  garnishee  is  to  be  in  favor  of  the  creditor  whose  at- 
tachment has  been  served  upon  him,  we  do  not  well  see.  The 
proper  practice  would,  therefore,  seem  to  be,  to  enter  the  judg- 
ment against  the  garnishee  in  favor  of  the  defendant  in  the  at- 
tachment, for  the  benefit  of  such  attaching  and  judgment  cred- 
itors as  are  entitled  to  share  in  its  proceeds.  They  would  then 
have  the  right  to  control  the  judgment,  and  the  money,  when 
collected  from  the  garnishee,  would  be  liable  to  be  distributed 
among  the  several  creditors,  according  to  the  directions  received 
from  the  clerk.  There  is  a  peculiar  fitness  in  entering  the 
judgment  in  favor  of  the  party  with  whom  the  debt  was  con- 
tracted and  to  whom  it  is  due;  and  if  the  judgment  exceeds 
what  is  due  the  attaching  and  judgment  creditors,  the  balance 
will  be  for  his  benefit.  To  the  same  effect  is  the  case  of  Gil- 
Ulan  v.  Nixon  et  al.,  26  111.  50;  Rankin  v.  Simonds,  ante, 
352.  This  court  hopes  this  mode  will  be  strictly  pursued  by 
the  Circuit  Courts.  For  the  reasons  we  have  given,  the  judg- 
ment is  reversed. 

Judgment  reversed. 
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Silas  W.  Bobbins,  Plaintiff  in  Error,  v.  Thomas  Las- 
well,  Defendant  in  Error. 

ERROR  TO  SANGAMON. 

When  by  agreement,  persons  have  a  joint  interest  of  the  same  nature  in  a 
particular  adventure,  they  are,  as  between  themselves,  partners;  although 
some  contribute  money  alone,  and  the  others  labor  alone. 

If  parties  agree  to  share  profits,  they  are  partners  as  to  such  profits;  although 
they  do  not  agree  to  share  in  the  losses. 

A  written  agreement  as  to  dividing  profits  may  be  extended  tacitly  by  the 
mutual  understanding  of  the  parties,  or  by  their  conduct  in  relation  to  it. 

This  was  a  suit  in  chancery,  filed  in  the  Sangamon  Circuit 
Court  for  the  settlement  of  a  partnership  business  founded  up- 
on the  following  agreement : 

"  Memorandum  of  an  agreement,  made  this  1st  day  of  March, 
1853,  between  Silas  W.  Robbins,  of  the  first  part,  and  Thomas 
Laswell,  of  the  second  part:  Witnesseth,  that  the  said  Rob- 
bins, party  of  the  first  part,  has  this  day  advanced  to  said  Las- 
[  *366  ]  well,  party  of  the  second  part,  two  hundred  and  fifty- 
four  dollars,  to  buy  young  cattle,  heifers,  steers,  yearlings,  etc., 
with,  and  said  Laswell  is  to  feed,  salt,  handle  and  manage  said 
stock  well  in  every  respect,  and  to  have  proper  oversight  and 
care  in  regard  to  said  stock  during  the  next  grass  season,  and 
if  not  sold  in  the  fall  for  small  beeves  or  otherwise,  said  Las- 
well is  to  winter  well  the  next  winter,  and  have  them  in  good 
order  to  go  on  the  grass  of  the  spring  of  1854,  and  said  Las- 
well is  to  sell  them  all  in  one  year  from  this  date,  if  deemed 
practicable,  and  is  to  be  at  all  expense  and  trouble  in  feeding 
and  salting  said  stock,  supposed  to  be  about  forty  head,  and  in 
selling  them,  and  the  stock  are  to  belong  to  said  Robbins  till 
the  sum  of  two  hundred  and  fifty  four  dollars  is  returned,  and 
the  profits  to  be  equally  divided  between  the  parties,  and  said 
Laswell  guarantees  that  the  portion  of  profits  coming  to  said 
Robbins  shall  not  be  less  than  twenty  per  cent,  per  annum  on 
the  above  sum. 

"  Witness  our  hands  and  seals,  the  day  and  date  first  above. 

SILAS  W.  ROBBINS.     [seal.] 
436  THOMAS  LASWELL.     [seal.]" 


JANUARY  TERM,  1862.  366 

Robbins  v.  Laswell. 

On  the  back  of  said  agreement  was  an  indorsement  as  fol- 
lows: 

"  The  within  agreement  shall  include  the  purchase  of  eleven 
head  of  yearlings,  and  five  head  of  two  year  old  bought  at  the 
sale  of  Ira  C.  Ash,  made  on  the  29th  day  of  April,  1853,  and 
in  payment  the  undersigned  have  executed  their  joint  note  to 
Antrim  Campbell  for  $120.70,  with  six  per  cent,  from  date  till 
paid,  in  twelve  months  from  29th  April,  1853,  being  the  date 
of  sale,  and  as  these  cattle  are  bought  on  credit,  the  profits  are 
to  be  equally  divided. 

""Witness  our  hands,  this  30th  day  of  April,  1853. 

SILAS  W.  ROBBINS. 
THOMAS  LASWELL." 

The  bill  was  filed  by  said  Robbins,  setting  forth  said  agree- 
ment and  indorsement,  and  charges,  that  besides  the  sums 
specified  therein,  said  Robbins  advanced  large  sums  of  money 
upon  the  basis  and  terms  specified  in  said  agreement,  between 
the  date  of  said  agreement  and  the  last  of  February,  1856, 
amounting  to  upwards  of  five  thousand  dollars,  including  notes 
given;  that  said  Laswell  purchased  cattle,  hogs  and  horses, 
with  the  money  so  advanced,  and  made  sales  from  time  to 
time,  but  did  not  render  full  reports  to  said  Robbins,  and  de- 
frauded said  Robbins  by  appropriating  the  money  to  his  own 
use,  and  claiming  the  property  as  his  own,  and  not  taking 
good  care  of  the  cattle,  etc. ;  that  Robbins  had  endeavored  to 
settle,  but  Laswell  refused  to  do  so,  and  declared  his  in-  [  *367  ] 
tention  to  keep  money  and  property. 

Interrogatories  were  propounded  to  said  Laswell;  an  injunc- 
tion and  receiver,  and  a  final  settlement,  were  prayed  for. 

A  receiver  was  appointed  by  the  court,  who  reported  that 
said  Laswell  refused  to  deliver  the  property  to  him. 

The  answer  of  Laswell  admits  the  making  of  the  agreement 
and  indorsement  thereon,  but  that  they  were  intended  to  cover 
an  usurious  transaction,  and  denies  that  he  is  liable  to  account 
to  said  Robbins  for  money,  cattle,  hogs  or  horses  in  his  posses- 
sion, and  refused  to  answer  interrogatories. 

Replication  was  filed,  depositions  taken,  and  at  the  Novem- 
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ber  term,  1857,  the  cause  was  referred  to  the  master  in  chan- 
cery to  take  testimony,  state  the  accounts,  and  report. 

The  master  afterwards  filed  his  report  to  the  court,  and  state- 
ment of  accounts,  by  which  it  appeared  that  Laswell  was  in- 
debted to  Robbins  in  the  sum  of  $1,902.41,  not  including  a 
large  number  of  cattle,  hogs  and  horses  which  Laswell  had  in 
his  possession  when  the  suit  was  brought,  he  having  excluded 
the  horses  from  his  account,  and  having  reported  that  he  had 
no  means  of  ascertaining  the  value  of  the  hogs  and  cattle  in  Las- 
well's  possession.  Said  Robbins  excepted  to  the  report  of  mas- 
ter, which  was  overruled,  and  exceptions  taken  to  decision;  and 
afterwards,  at  the  special  February  term,  1860,  a  final  decree 
was  rendered  in  favor  of  complainant  for  $411.83,  to  which  com- 
plainant excepted,  because  the  decree  should  have  been  for  a 
larger  sum,  according  to  the  evidence  in  the  case. 

J.  C.  Conklin,  for  Plaintiff  in  Error. 

Stuart.  Edwards  &  Brown,  for  defendant  in  Error. 

Breese,  J.  The  only  or  principal  question  of  law  presented 
by  this  record,  arises  out  of  the  following  agreement  and  in- 
dorsement thereon: 

"Memorandum  of  an  agreement,  made  this  1st  day  of 
March,  1853,  between  Silas  W.  Robbins,  of  the  first  part,  and 
Thomas  Laswell,  of  the  second  part:  Witnesseth,  that  the  said 
Robbins,  party  of  the  first  part,  has  this  day  advanced  to  said 
Laswell,  party  of  the  second  part,  two  hundred  and  fifty-four 
dollars,  to  buy  young  cattle,  heifers,  steers,  yearlings,  etc.,  with, 
and  said  Laswell  is  to  feed,  salt,  handle  and  manage  said  stock 
well,  in  every  respect,  and  to  have  proper  oversight  and  care  in 
regard  to  said  stock  during  the  next  grass  season,  and  if  not 
sold  in  the  fall  for  small  beeves  or  otherwise,  said  Laswell  is  to 
winter  well  the  next  winter,  and  have  them  in  good  order  to  go 
[*368]  on  the  grass  of  the  spring  of  1854,  and  said  Laswell  is 
to  sell  them  all  in  one  year  from  this  date,  if  deemed  practic- 
able, and  is  to  be  at  all  expense  and  trouble  in  feeding  and  salt- 
ing said  stock,  supposed  to  be  about  forty  head,  and  in  selling 
them,  and  the  stock  are  to  belong  to  said  Robbins  till  the 
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above  sum  of  two  hundred  and  fifty-four    dollars  is  returned, 

and  the  profits  to  be  equally  divided  between  the  parties,  and 

said  Laswell  guarantees,  that  the  portion  of  profits  coming  to 

said  Robbins  shall  not  be  less  than  20  per  cent,  per  annum  on 

the  above  sum. 

"  Witness  our  hands  and  seals,  the  day  and  date  first  above. 

SILAS  W.  ROBBINS.     [seal.] 
THOMAS  LASWELL.     [seal.]" 

On  the  back  of  said  agreement  was  an  indorsement  as  fol- 
lows : 

"  The  within  agreement  shall  include  the  purchase  of  eleven 
head  of  yearlings,  and  five  head  of  two  year  old  bought  at  the 
sale  of  Ira  C.  Ash,  made  on  the  29th  day  of  April,  1853,  and 
in  payment,  the  undersigned  have  executed  their  joint  note  to 
Antrim  Campbell  for  $120.70,  with  six  per  cent,  from  date  till 
paid,  in  twelve  months  from  29th  April,  1853,  being  the  date 
of  sale,  and  as  these  cattle  are  bought  on  credit,  the  profits  are 
to  be  equally  divided. 

"Witness  our  hands,  this  30th  day  of  April,  1853. 

SILAS  W.  ROBBINS. 
THOMAS  LASWELL." 

Does  this  agreement  constitute  a  partnership,  and  was  it  ex- 
tended by  the  mutual  understanding  of  the  parties,  and  for 
what  time?  The  theory  of  the  plaintiff  in  error  is,  that  this 
agreement,  made  the  parties  to  it,  partners  not  in  the  stock  pur- 
chased, but  in  the  profits  arising  from  its  sale,  and  that  al- 
though limited  by  its  terms  to  one  year,  and  embracing  only 
the  stock  to  be  bought  with  money  therein  specified,  yet  it 
was  continued,  by  the  mutual  understanding  and  tacit  agree- 
ment of  the  parties,  to  three  years,  and  by  the  same  under- 
standing, was  included  all  stock  purchased  within  that  time, 
and  for  which  the  defendant  in  error  ought  to  account.  It  will 
be  seen,  by  the  indorsement  on  the  agreement,  the  stock  bought 
of  Ash  in  April  was,  in  express  terms,  made  subject  to  this 
agreement,  and  it  is  to  be  determined,  by  the  testimony  in  the 
cause,  whether  the  stock  subsequently  purchased  was  to  be  em- 
braced within  it. 

But  first,  as  to  the  question  of  a   partnership  and  its  exten- 

439 


368  SPKIKGFIELD, 


Bobbins  v.  Laswell. 


sion.  Tlie  defendant  in  error  contends,  that  such  a  relation 
has  not  been  established  by  any  certain  proof — that  the  testi- 
mony to  that  point  is  too  loose,  uncertain  and  unsatisfactory 
[*369]  to  convince  the  mind  of  its  existence,  and  that  the 
plaintiff,  holding  the  affirmative,  should  make  it  appear  by 
clear  and  satisfactory  evidence.  He  further'  urges,  that  if  a 
partnership  really  existed,  as  to  the  stock  purchased  under  the 
agreement  of  March,  and  which  was  made  to  include  the  stock 
subsequently  purchased  of  Ash  by  a  special  indorsement  there- 
on, that  the  conduct  of  the  plaintiff  in  error,  in  his  dealings 
with  the  defendant,  is  inconsistent  with  the  theory  that  this 
contract  was  extended  and  enlarged  by  a  parol  understanding 
of  the  parties,  so  as  to  include  all  stock  purchased  during  the 
three  years,  in  which  the  parties  transacted  the  business  of 
buying  and  selling  this  kind  of  stock.  He  cites  the  fact,  that 
the  Ash  cattle,  by  special  indorsement  on  the  agreement,  were 
made  to  be  included  in  it,  and  asks  the  question,  how  it  was, 
that  the  greater  interests  which  accrued  subsequently,  by  large 
purchases  of  stock,  were  not  manifested  by  some  writing  be- 
tween the  parties,  and  he  concludes,  from  this  fact,  that  there 
was  no  parol  extension  of  the  written  contract  of  March. 

We  cannot  say  what  may  have  influenced  the  parties,  to  have 
observed  less  caution  as  their  business  increased,  but  we  do  not 
suppose  it  was  obligatory  on  them  to  put  their  mutual  under- 
standing in  writing,  if  they  deemed  themselves  able  to  show, 
by  facts  and  circumstances,  which  speak  louder  than  words, 
that  their  conduct  could  not  be  reasonably  referred  to  anything 
else  but  the  written  contract.  It  may  be,  a  mutual  confidence 
had  been  inspired,  and  so  strong  as  to  render  unnecessary  the 
usual  safeguards  and  strictness  with  which  business  of  this 
nature  is  commonly  surrounded.  A  fact  is  referred  to  by  the 
defendant  in  error,  as  conclusive,  in  his  judgment,  that  no 
partnership  existed  in  the  stock  acquired  after  the  date  of  the 
first  contract,  and  that  is,  that  at  an  arbitration  in  the  spring  of 
1856,  between  these  parties,  the  plaintiff  in  error  was  sworn  as 
a  witness,  and  then  testified  that  he  and  the  defendant  were  not, 
and  had  never  been,  in  partnership  "  in  a  hoof  of  stock." 

This  does  not,  in  our  judgment,  militate  against  the  theory 
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of  the  bill.  The  plaintiff  does  not  allege  a  partnership  in  the 
stock  purchased.  That  he  claims  as  his  own,  and  for  which  he 
is  to  be  reimbursed.  He  claims  only,  that  the  defendant  was  a 
partner  with  him  in  the  profits  to  be  realized  from  the  sale  of 
this  stock,  and  which,  by  the  agreement,  conld  in  no  event  be 
less  to  the  plaintiff  than  twenty  per  cent,  per  annum  on  the 
money  advanced  by  him. 

Now,  the  question  properly  arises  here,  does  this  agreement 
make  a  partnership?  As  between  themselves,  we  think  there 
can  be  no  doubt.  It  seems  to  be  well  settled,  that  when,  by 
agreement,  persons  have  a  joint  interest  of  the  same  [*370] 
nature  in  a  particular  adventure,  they  are  partners  inter  se, 
although  some  may  contribute  money,  and  others  labor.  As  in 
the  case  of  Reid  v.  Hollinshead,  4c  Barn.  &  Cress.  878,  where 
Abbot,  Ch.  J.,  said  "  such  a  partnership  may  well  exist,  although 
the  whole  price  is,  in  the  first  instance,  advanced  by  one  party, 
the  other  contributing  his  time  and  skill  and  security  in  the 
selection  and  purchase  of  the  commodities."  If,  then,  parties 
agree  to  share  the  profits,  they  are  partners  in  the  profits, 
although  one  contributes  the  capital  or  goods,  and  the  other 
only  trouble.  Such  is  the  case  made  by  this  record.  The 
plaintiff  in  error  furnished  the  stock  by  his  capital  employed  in 
its  purchase,  and  the  defendant  his  time  and  trouble  in  prepar- 
ing it  for  market,  and  making  sales.  It  is  not  necessary  that 
the  parties  should  agree  to  share  in  the  losses.  Story  on  Part., 
Sec.  15;  Dob  v.  Halsey,  16  Johns.  34;  Ferguson  v.  Alcorn, 
1  B.  Monroe,  160. 

These  parties  were  partners  in  the  profits  of  the  first  adven- 
ture, as  specified  in  the  written  agreement.  Was  that  agree- 
ment extended  and  enlarged,  so  as  to  embrace  the  stock  pur- 
chased subsequently,  and  up  to  the  fall  of  1855? 

We  have  examined  all  the  testimony  in  the  cause  with  great 
care,  and  it  establishes,  with  sufficient  clearness,  that  all  the 
stock  purchased,  whether  of  cattle,  hogs  or  horses,  was  to  be  con- 
trolled by  the  written  agreement  of  March.  This  was  the  tacit 
understanding  of  the  parties,  since  it  is  not  shown  by  any  act 
of  theirs,  or  by  any  declaration  of  either  party,  that  they  had 
terminated,  or  desired  to  put  an  end  to  the  written  agreement 
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of  March,  at  the  end  of  the  year,  the  defendant  admitting,  on 
several  occasions,  that  the  plaintiff  furnished  the  money,  and 
when  he  was  reimbursed  his  advances,  the  profits  were  to  be 
equally  divided  between  them.  To  what  else,  but  to  this  written 
agreement,  can  the  acts  and  conduct  of  these  parties  to  be  refer- 
red, no  new  or  different  agreement  being  set  up  or  shown,  and 
no  extension  in  writing  being  necessary? 

If  a  person  leases  a  house  for  one  year  at  a  stipulated  rent, 
and  holds  over  another  year,  he  will  be  adjudged  to  hold  under 
the  terms  of  the  agreement  for  the  first  year,  nothing  to  the 
contrary  being  shown.  It  is  not  at  all  probable,  that  the  de- 
fendant would  draw,  and  the  plaintiff  accept  and  pay  orders  for 
stock  for  three  years,  and  to  the  amount  of  near  four  thousand 
dollars,  unless  it  was  the  tacit  understanding  of  these  parties, 
that  all  these  transactions  were  under  the  agreement  of  March, 
and  to  be  controlled  by  it. 

The  defendant  contends,  however,  even  if  the  subsequent 
[  *371  ]  purchases  of  stock  were  included  in  this  agreement, 
that  they  have  been  settled  and  adjusted,  and  an  exhibit  marked 
0  is  relied  on  to  sustain  this  view. 

This  paper  is  proved  to  be  in  the  handwriting  of  the  plain- 
tiff, and  was  produced  by  the  defendant  on  the  hearing,  and  is 
claimed  by  him,  as  the  account  rendered  by  the  plaintiff 
against  him,  and  as  containing  a  full  statement  of  their  trans- 
actions growing  out  of  their  agreement.  The  paper  bears  no 
date,  nor  is  it  shown  it  was  made  out  by  the  plaintiff  for  any 
purpose  of  a  settlement,  or  delivered  by  him  to  the  defendant. 
Being  in  the  handwriting  of  the  plaintiff,  it  is  evidence  against 
him,  as  a  memorandum  at  least,  but  subject  to  explanations. 
"We  have  examined  this  exhibit,  and  do  not  understand 
that  it  purports  to  be  an  account  stated,  or  anything  of  the 
kind.  It  appears  to  be  a  rough  memorandum  made  by  the 
plaintiff,  perhaps  with  a  view  to  a  future  settlement,  and 
was  probably  made  in  the  spring  of  1856,  after  their  difficul- 
ties had  arisen.  It  contains  a  statement  to  the  effect  that  the 
defendant  had  received  of  the  proceeds  of  the  "  California  sale  " 
the  sum  of  fifteen  hundred  and  four  dollars  and  one  cent,  and 
the  plaintiff  had  received,  of  the  same  proceeds,  four  thousand 
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and  fourteen  dollars.  This  certainly  is  not  an  account  of  their 
whole  business,  hut  of  one  sale  only,  and  can  charge  the  parties 
only  so  far  as  it  goes.  In  it,  a  mistake  against  the  plaintiff,  of 
a  large  sum,  is  clearly  shown  by  the  testimony.  In  this  mem- 
orandum, he  is  charged  with  having  received,  on  the  sale  of 
cattle  to  one  Huber,  the  sum  of  nineteen  hundred  and  ninety 
dollars,  whereas,  he  received  but  one  thousand  dollars  of  that 
sum,  the  remaining  nine  hundred  and  ninety  dollars  having 
been  credited  to  the  defendant  and  appropriated  by  him.  The 
paper  does  not  purport  to  be  an  accounting  as  to  all  the  business 
of  buying  and  selling  stock,  in  which  these  parties  were  in- 
terested, nor  does  it  afford  any  satisfactory  evidence  of  the  true 
state  of  the  accounts.  Taking  it  for  what  it  proves,  it  would 
show,  that  out  of  the  proceeds  of  a  certain  sale  of  stock,  the 
plaintiff  had  received  a  certain  sum  of  money,  and  the  defend- 
ant a  certain  other  sum.  The  stock  remaining  on  hand,  and 
the  profits  on  the  sales  do  not  appear. 

The  evidence  is  quite  convincing,  that  from  the  1st  of  March, 
1853,  up  to  the  spring  of  1856,  when  the  parties  had  a  misun- 
derstanding, the  defendant  was  in  the  constant  practice  of  pur- 
chasing cattle,  hogs  and  horses,  and  drawing  bills  for  their  price 
on  the  plaintiff,  or  placing  his  name  to  notes  executed  for  the 
price,  all  which  were  promptly  paid  by  the  plaintiff,  and  claim- 
ing that  he  was  entitled  to  one-half  the  profits.  The  whole 
amount  thus  paid  by  him,  including  the  first  advance  [*372] 
in  March,  1853,  reaches  to  about  the  sum  of  three  thousand 
dollars,  as  appears  from  the  testimony  of  the  numerous  wit- 
nesses whose  depositions  are  in  the  record.  But  it  is  contended 
by  the  defendant,  that  no  claim  that  hogs  or  horses  purchased 
by  the  plaintiff,  and  received  by  the  defendant,  can  be  con- 
sidered as  within  this  written  agreement,  inasmuch  as  that 
specifies  young  cattle  only. 

The  proof  shows  that  the  hogs  and  horses  were  paid  for  by 
Robbins,  in  the  same  mode  that  he  paid  for  the  cattle,  and  the 
defendant  himself,  in  exhibit  (C)  which  he  introduced  as  evi- 
dence, has  claimed  for,  and  been  allowed  his  share  of  the  pro- 
ceeds of  the  sale  of  hogs.  No  new  contract  having  been  set  up, 
as  to  the  hogs  and  horses  purchased,  and  the  defendant  claim- 
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ing  and  receiving  credit  for  his  share  of  the  sale  of  hogs, 
and  there  being  nothing  shown  but  the  written  contract  of 
March,  1853,  to  which  to  refer  these  transactions,  we  mnst,  to 
effectuate  justice,  refer  them  all  to  this  contract,  as  their  real 
basis.  The  claim  of  the  plaintiff  to  be  reimbursed  for  them, 
and  for  his  equal  share  of  the  profits  arising  out  of  their  sale, 
if  sold,  would  seem  to  be  quite  as  meritorious  and  well  ground- 
ed, as  his  claim  to  be  reimbursed  for  the  cattle,  and  to  be  paid 
his  share  of  the  profits  on  them.  ~No  other  basis  but  that  con- 
tract has  been  exhibited.  The  claim  of  the  defendant,  that  all 
their  dealings  were  adjusted  and  settled  in  exhibit  (0),  does  not 
seem  to  be  well  sustained,  as  no  full  account  of  purchases  or 
of  sales  is  therein  exhibited,  and  no  accounting,  as  to  the  stock 
then  on  hand,  or  as  to  the  horses. 

The  evidence  shows  a  considerable  amount  of  property  be- 
longing to  the  plaintiff,  in  the  possession  of  the  defendant,  and 
which  he  refused  to  deliver  up  to  the  receiver  appointed  by  the 
Circuit  Court,  on  filing  this  bill  of  complaint.  He  now  asks, 
on  what  principle  is  it  that  the  court  can  decree  that  defendant 
should  pay  a  specific  sum  to  the  plaintiff  in  money,  if  there  be 
such  property  in  his  hands,  and  why  not  rather  decree  a  di- 
vision of  the  property,  or  pass  an  order  for  its  sale  and  divide 
the  proceeds?  The  answer  to  this,  we  think,  is  quite  obvious. 
A  division  of  the  property,  the  whole  of  it  being  the  prop- 
erty of  the  plaintiff,  or  of  its  proceeds  on  a  sale,  would  not 
be  just  to  the  plaintiff.  It  would  be  giving  the  defendant 
that  to  which  he  is  not  entitled  by  the  terms  of  the  agree- 
ment. The  stock  undisposed  of,  is  the  property  of  the  plain- 
tiff, and  if  the  defendant  has  neglected  to  sell  it,  so  that 
profits  might  be  had,  to  one  equal  half  of  which  he  would  be 
entitled,  and  has  refused  to  place  it  in  the  custody  of  the  court, 
and  has,  as  the  proof  shows,  butchered  and  sold,  and  given 
[*373]  away  to  his  relations,  a  considerable  portion,  the  strong- 
est considerations  of  equity  would  prompt  the  court  to  decree 
against  him,  the  value  of  such  property  as  he  has  wrongfully 
endeavored  to  appropriate  to  his  own  use. 

We  think  the  theory  of  the  plaintiff  in  his  bill  is  sufficiently 
established  by  the  evidence  in  the  cause — that  he  bought  the 
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stock  of  cattle,  hogs  and  horses,  which  was  his  own  property, 
and  was  to  be  reimbursed  its  value  or  cost,  and  such  profits  as 
might  be  made  on  the  sale  of  it,  were  to  be  equally  divided 
between  the  parties.  This  is  established  with  reasonable  cer- 
tainty, and  there  is  nothing,  we  can  discover,  in  the  conduct  of 
the  plaintiff,  and  in  the  dealings  of  the  parties,  inconsistent 
therewith.  This  court  having  jurisdiction,  a  partnership  exist- 
ing as  to  the  profits,  will  hold  the  case  and  so  adjudicate  upon 
it  as  to  do  complete  justice  between  the  parties.  To  that  end, 
it  is  decreed  that  the  plaintiff  be  reimbersed  the  full  amount 
of  his  advances  for  cattle,  hogs  and  horses,  from  March  1, 1853, 
to  the  end  of  February,  1856,  and  which  came  into  the  posses- 
sion of  the  defendant  by  delivery  or  otherwise.  That  the  plain- 
tiff also  have  and  receive  of  the  defendant,  one  equal  part  of  the 
profits,  which  may  have  been  derived  from  the  sale  of  all  or 
any  part  of  said  property,  and  that  the  testimony  taken  in  this 
cause  be  referred  to  the  master  in  chancery  of  the  Sangamon 
Circuit  Court,  who  shall  therefrom  make  up  a  report,  showing, 
first,  the  whole  cost  of  the  cattle,  hogs  and  horses  purchased 
by  the  plaintiff,  and  which  came  to  the  possession  of  the  defend- 
ant prior  to  March  1,  1856,  under  the  agreement  of  March  1, 
1853,  and  extended  and  enlarged  by  the  parol  assent  of  the 
parties  to  the  time  first  mentioned;  showing,  second,  the  amount 
of  profits  derived  on  the  sale  of  any  portion  of  said  property, 
giving  to  the  plaintiff  one  equal  half  part  thereof,  and  to  the 
defendant  the  other  equal  half  part  thereof;  and  third,  to  ascer- 
tain the  value  of  the  property  so  purchased  by  the  plaintiff 
which  was  in  the  possession  or  control  of  the  defendant,  at  the 
time  of  filing  this  bill,  and  which  he  refused  to  deliver  up  to 
the  receiver  appointed  by  the  Circuit  Court,  and  which  inquiry 
will  include  the  hogs,  horses  and  other  like  property  the  said 
defendant  may  have  disposed  of  to  others  without  accounting 
for  the  same  to  the  plaintiff;  and  for  which  sums,  when  ascer- 
tained, a  decree  shall  pass  in  favor  of  the  plaintiff,  together  with 
the  costs  of  this  suit. 

We  have  not  deemed  it  necessary  to  make  any  remarks 
upon  the  claims  set  up  by  the  defendant,  that  a  portion  of  this 
stock  was  purchased  with  a  view  to  stocking  the  "  Clay  well 
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farm,"  as  it  is  called,  inasmuch  as  all  the  testimony  goes  to 
[*374]  show,  that  agreement  was  never  consummated  by  the 
intended  parties  to  it.  That  agreement  having  failed,  the  stock 
could  not  be  retained  by  the  defendant  on  that  pretext,  and  he 
is  bound  to  account  to  the  plaintiff  for  them  as  his  original 
property. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  Circuit  Court  to  proceed  in 
the  cause  in  conformity  to  this  opinion. 


Decree  reversed. 


Thomas   J.  Buntain,  Appellee,  v.  David  8.    Curtis 

Appellant. 

APPEAL  FROM  EDGAR. 

A  submission  and  award  filed,  that  the  award  may  be  made  a  judgment,  are  a 

part  of  the  record,  and  need  not  be  preserved  by  a  bill  of  exceptions. 
An  award  should  conform  to  the  submission  in  order  to  make  it  obligatory. 

If  it  should  not  be  as  extensive  as  the  submission  it  may  be  defective.     If 

arbitrators  should  reject  any  matter  comprised  within  the  submission,  it 

would  be  a  ground  of  objection  to  the  award. 
Where  a  submission  to  arbitration  requires  an  award  by  a  certain  day,  if  it 

appears  that  the  time  was  extended  by  consent  of  both  parties,  an  award 

after  the  day  named  will  be  sustained. 
An  award  should  be  rendered  upon  all  matters  embraced  in  the  submission,  or 

it  will  be  set  aside. 

This  record  is  brought  to  this  court  on  appeal  from  the  Ed- 
gar Circuit  Court,  and  presents  the  following  facts: 

On  the  23rd  day  of  March,  1858,  Thomas  J.  Buntain  and 
David  S.  Curtis,  the  parties  to  this  proceeding,  entered,  under 
their  hands  and  seals,  into  an  agreement  of  submission  to  arbi- 
tration of  certain  unsettled  accounts,  and  matters  of  trade  be- 
tween them,  concerning  the  business  transactions  of  the  firm 
of  Buntain  &  Curtis,  and  also  of  the  firm  of  Curtis,  Buntain 
&  Co.,  to  the  decision  and  arbitration  of  certain  persons  therein 
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named,  agreeing*  that  each  of  them  should  be  sworn  and  make 
his  statement  to  the  arbitrators  in  reference  to  all  matters  in 
controversy,  to  have  privilege  of  introducing  witnesses  as 
each  might  desire,  covenanting  to  keep  the  award  that  the 
majority  of  the  arbitrators  might  make,  in  writing,  under 
their  hands,  ready  to  be  delivered  by  the  1st  of  May,  1858. 
It  was  further  agreed,  that  the  award  of  the  said  arbitrators 
should  be  made  a  judgment  of  the  Edgar  Circuit  Court,  and 
stipulating  for  the  payment  of  two  thousand  dollars  in  dam- 
ages by  the  one  who  should  fail  to  keep  and  observe  the  award. 
At  the  September  term,  1858,  of  the  Edgar  Circuit  [  *375  ] 
Court,  the  arbitrators  filed  their  award  in  this  cause. 

The  award  of  the  arbitrators  sets  forth,  that  B.  F.  Lodge, 
Solomon  Trogdon,  Hiram  Sandford,  George  E.  Levings,  and 
Samuel  Connelly,  arbitrators  mutually  selected  by  Thomas  J. 
Buntain  and  David  S.  Curtis,  to  hear  and  settle  the  matters  in 
dispute  between  them,  growing  out  of  their  dealings  or  trading 
in  cattle  and  hogs,  on  their  joint  account,  under  the  style  and 
firm  of  Buntain  &  Curtis,  together  with  their  dealings  in  such 
stock  in  partnership  with  H.  D.  Williams  &  Co.,  under  the 
style  and  firm  of  Curtis,  Buntain  &  Co.,  in  the  years  1855  and 
1856,  "  being  first  duly  sworn,  did,  on  the  23rd  March,  1858, 
proceed  to  the  discharge  of  their  duties,  and  continued  in  so 
doing  from  time  to  time,  until  the  1st  of  September,  1858 ;  that 
they  find  that  Thomas  J.  Buntain  has  received  money  and 
property  amounting  to  the  sum  of  $39,550.98,  belonging  to  the 
said  Buntain  &  Curtis,  and  Curtis,  Buntain  &  Co.,  including 
interest  thereon  up  to  1st  September,  1858,  as  per  schedule 
thereto  annexed,  marked  A;  that  Buntain  has  paid  out  for  the 
use  of  said  firms,  the  sum  of  $44,042.63,  including  interest 
thereon  to  1st  September,  1858,  as  per  schedule  thereto  annexed, 
marked  B,  showing  $4,491.65  more  paid  out  by  him  than  re- 
ceived; that  David  S.  Curtis  has  received  money  and  property, 
$58,818.13,  belonging  to  said  firms,  including  interest  as  above, 
as  per  schedule  C,  and  has  paid  out  as  per  schedule  D,  the  sum 
of  $65,284.75,  including  interest  as  above,  making  $6,466.62 
more  paid  out  by  him  than  received,  and  $1,974.97  more  paid 
out  by  Curtis  than  Buntain.     They  award  that  Buntain  shall 
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pay  Curtis  $987.48,  the  one-half  of  the  excess  paid  out  by 
Curtis  as  above,  and  that  each  shall  pay  one-half  the  costs  and 
charges  of  arbitration,  and  be  jointly  bound  for  any  just  de- 
mand against  Buntain  &  Curtis." 

The  arbitrators  then  expressly  except  two  items  from  said 
award,  $640.44,  with  interest,  that  Curtis  presented  against 
Buntain,  and  $500  that  Buntain  presented  against  Curtis,  de- 
claring themselves  unable  to  agree,  but  leaving  them  for  further 
examination  and  settlement  between  the  parties,  together  with 
their  private  dealings  not  included  in  the  settlement  and  award. 

At  the  special  January  term,  1860,  Buntain  moved  the  court 
to  set  aside  the  arbitrators'  report,  and  files  his  reasons.  After 
making  several  specific  objections  as  to  certain  allowances  of 
claims  against  him,  states — 

That  the  arbitrators  have  been  guilty  of  divers  other  mis- 
takes in  stating  the  accounts  between  the  parties. 
[  *376]     That  the  award  is  broader  than  the  submission. 

That  the  award  is  not  as  comprehensive  as  the  submission. 

That  the  award  is  for  the  defendant  to  pay  to  Curtis  $987.48, 
when  a  fair  statement  of  the  accounts,  according  to  the  show- 
ing of  the  parties,  would  show  a  large  amount  due  from  Curtis 
to  Buntain. 

Defendant  (Buntain)  asks  that  the  award  be  rejected,  and  the 
rule  making  the  same  a  judgment  of  the  court  be  refused. 

The  court  took  the  motion  under  advisement,  and  at  the 
May  term,  1861,  of  the  Edgar  Circuit  Court,  rendered  a  judg- 
ment on  the  award,  that  the  plaintiff  (Curtis)  recover  of  the  de- 
fendant (Buntain),  overruling  the  motion  and  exceptions  of  de- 
fendant to  the  award,  the  sum  of  $987.48,  and  $121.72J,  half 
of  the  costs  of  said  arbitrators,  and  the  costs  of  the  court,  and 
that  said  Curtis  have  execution  therefor,  etc. 

Defendant  prayed  an  appeal,  which  was  allowed. 

The  errors  assigned  are — 

That  the  court  below  erred  in  not  rejecting  the  award  of  the 
arbitrators,  and  in  overruling  the  motion  of  defendant  to  sup- 
press the  award,  and  in  overruling  defendant's  exceptions  to 
such  award,  and  in  rendering  judgment  on  the  award,  as  in  said 
record  set  out. 
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And  also  that  the  court  below  erred  in  not  setting  aside  the 
award,  and  either  discharging  the  arbitrators  and  setting  aside 
the  submission  as  impossible,  or  recommitting  the  matters  em- 
braced in  the  submission  to  the  arbitrators. 

C.  H.  Constable,  for  Appellant. 

S.  P.  Read,  for  Appellee. 

Walker,  J.  This  was  a  judgment  on  an  award,  made  by 
arbitrators  selected  by  the  parties,  with  an  agreement  in  the 
submission,  that  their  award  should  be  made  a  rule  of  court. 
On  filing  the  award,  exceptions  were  taken  as  it  is  urged,  but 
if  so,  they  are  not  preserved  in  a  bill  of  exceptions.  It  is  first 
insisted,  that  the  written  submission,  the  award  filed  in  the 
court  below,  or  the  exceptions  thereto,  are  not  a  part  of  the 
record,  unless  made  so  by  bill  of  exceptions.  The  statute 
having  authorized  parties  by  their  submission,  to  have  the 
award  made  a  judgment  of  the  court,  it  would  seem  to  follow, 
that  the  submission  and  award,  upon  being  filed  for  that  pur- 
pose, and  being  the  foundation  of  the  judgment,  became  as 
much  a  matter  of  record,  as  the  summons  and  declaration. 
The  submission  is  as  much  the  basis  of  the  action  as  the  decla- 
ration, and  the  award  the  foundation  of  the  judgment  as  a 
verdict  of  a  jury.  By  being  filed  with  the  clerk  for  the  [*377] 
purpose  of  moving  for  a  judgment,  they  clearly  become  a  mat- 
ter of  record. 

It  is  first  urged,  that  the  award  does  not  conform  to  the  sub- 
mission. If  this  is  true,  and  if  it  appears  from  inspecting  those 
instruments,  that  the  award  in  any  essential  matter  departs 
from  the  submission,  the  exception  is  well  taken.  In  support 
of  the  position,  it  is  insisted  that  by  the  submission,  the  arbi- 
trators were  authorized  to  settle  and  determine  certain  "  un- 
settled accounts  and  matters  of  trade  existing  between  David 
S.  Curtis  of  the  first  part,  and  Thomas  J.  Buntain  of  the  other 
part,  concerning  the  business  transactions  of  the  firm  of  Bun- 
tain &  Curtis,  and  of  the  firm  of  Curtis,  Buntain  &  Co." 
Whilst  in  the  award  the  arbitrators  say,  they  were  selected  and 
chosen,  "  to  hear  and  settle  the  matters  in  dispute  between 
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them,  growing  out  of  their  dealings  in  cattle  and  hogs,  on 
their  joint  account,  under  the  style  and  firm  of  Buntain  & 
Curtis,  together  with  their  dealings  in  such  stock  in  partner- 
ship, with  D.  H.  Williams  &  Co.,  under  the  style  of  Curtis, 
Buntain  &  Co.,  in  the  years  1855  and  1856."  Whilst  this 
recital  refers  to  the  character  of  the  business  transactions  of 
these  firms,  and  its  dates,  we  do  not  see  that  it  follows,  that 
they  took  into  consideration  either  more  or  less  than  was  sub- 
mitted to  them.  There  is  no  evidence  in  the  record,  and 
nothing  appears  in  the  award  itself,  to  show  that  they  took  into 
consideration  any  matter  not  referred  to  their  arbitrament. 

Had  they  in  the  award  said,  that  they  had  only  considered 
the  transactions  of  these  firms  relating  to  cattle,  and  it  had 
appeared,  that  other  firm  transactions  existed,  then  the  award 
would  not  have  been  as  extensive  as  the  submission,  and 
would  have  been  essentially  defective.  Under  the  submission 
it  was  the  duty  of  the  parties  to  present  to  the  arbitrators,  all 
matters  coming  within  the  submission,  and  if  rejected,  it  would 
have  formed  a  ground  of  exception,  upon  proof  of  that  fact  in 
the  Circuit  Court.  It  does  not,  however,  appear  in  this  case, 
that  such  was  the  fact. 

By  the  submission  it  was  agreed  by  the  parties,  and  the  arbi- 
trators were  required  to  have  the  award  ready  for  delivery  in 
writing  by  the  first  day  of  May,  1858,  but  it  was  not  ready  until 
the  first  day  of  the  following  September.  This  is  urged  as  a 
ground  of  reversal.  It  is  undeniably  true,  that  the  arbitrators 
derive  all  of  their  power  and  authority  from  the  submission. 
Without  it,  they  would  be  unauthorized  to  act.  And  the  par- 
ties may  submit  all  or  any  portion  of  their  matters  in  differ- 
ence to  such  a  tribunal,  uuder  such  limitations  and  restrictions 
as  they  may  choose  to  impose.  And  it  is  not  for  that  tribunal 
[*3T8]  or  the  courts  to  determine  whether  they  are  reasonable 
or  not,  if  they  contravene  no  legal  prohibition  or  rule  of  sound 
policy.  The  submission  is  the  agreement  of  the  parties,  and  the 
arbitrators  and  courts  can  only  carry  it  into  effect,  according  to 
its  terms  and  conditions.  They  can  neither  enlarge  or  restrict 
its  terms.  But  the  parties  may  undoubtedly  waive  or  dispense 
with  any  of  its  terms,  in  precisely  the  same  mode  that  they  may 
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those  of  any  other  contract,  either  by  an  express  or  implied 
agreement. 

It  is  recited  in  the  award,  that  the  arbitrators  met  on  the 
23rd  day  of  March,  1858,  and  proceeded  to  examine  the  accounts 
of  the  parties  which  were  presented  before  them,  together  with 
the  evidence  of  the  parties  themselves,  with  such  other  evidence 
as  was  presented  before  them.  That  they  continued  the  exam- 
ination and  hearing  of  evidence  from  time  to  time  until  the  first 
day  of  September,  1858. 

Had  it  appeared,  that  both  parties  continued  to  attend  the 
meetings  of  the  arbitrators  after  the  first  of  May,  and  had 
continued  to  introduce  evidence  without  objection,  it  might 
have  raised  the  inference,  that  the  parties  had  enlarged 
the  time  for  making  and  publishing  the  award.  They 
had  the  undoubted  right  to  waive  that  requirement  of  the 
submission  by  mutual  consent.  But  this  record  fails  to 
disclose  such  an  agreement,  either  express  or  implied.  The 
arbitrators  only  say,  that  they  continued  the  examination  and 
hearing  of  evidence  from  time  to  time,  until  the  first  of  Sep- 
tember. They  do  not  state  that  it  was  evidence  of  both  par- 
ties, and  for  aught  that  appears,  it  may  have  been  that  on  the 
part  of  only  one  of  them.  If  so  it  was  wholly  unwarranted 
by  the  submission,  and  would  render  the  award  void.  They 
could  only  hear  evidence  after  the  first  of  May,  by  the  con- 
sent of  both  parties,  and  it  must  affirmatively  appear  to  have 
been  given  to  sustain  an  award  published,  after  the  expiration 
of  the  time  limited  by  the  submission.  ~No  such  evidence 
appears  in  this  case,  and  the  award  therefore  is  not  binding  on 
the  parties. 

By  the  award  itself  it  is  stated,  that  two  items  of  account, 
one  in  favor  of  each  party,  were  not  included  in  the  award. 
The  arbitrators  say  they  were  unable  to  agree  upon  them,  and 
that  they  are  left  out  of  the  award,  and  open  to  settlement 
between  the  parties,  together  with  all  their  private  dealings. 
This  then  presents  the  question,  whether  the  award  is  defec- 
tive, in  not  passing  upon  and  determining  all  matters  submit- 
ted to  their  award.  Here  are  items  which  clearly  fall  within 
the  matters  submitted,  and  are  of  no  small  amount,  claimed 
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to  be  allowed  by  the  party  presenting  them.  The  item  claimed 
[  *379  ]  by  appellant  as  a  credit  on  his  indebtedness  to  appellee, 
is  $500,  and  that  claimed  by  appellee,  is  $640.44.  It  was  clear- 
ly the  duty  of  the  arbitrators,  when  these  claims  were  presented, 
first  to  determine  whether  they  were  proper  under  the  reference, 
to  be  investigated,  and  if  they  were,  whether  they  were  estab- 
lished by  the  evidence,  and  either  allow  or  reject  them.  It  may 
have  been,  that  these  very  items  were  the  moving  cause  of  the 
submission  to  arbitration  by  the  parties.  It  is  not  probable 
that  a  dispute  existed  as  to  all  of  the  items  of  account  between 
the  parties,  and  the  settlement  of  these  may  have  been  of  grave 
importance  to  them. 

If  upon  the  final  adjustment  they  had  allowed  appellant's 
and  rejected  appellee's  claims,  it  must  have  reduced  the  sum 
found  to  be  due  from  appellant,  to  $487.48.  This  would  have 
been  an  important  reduction  to  appellant. 

If  these  items  had  been  passed  upon,  this  might  not  have 
taken  place,  yet  we  cannot  say  that  such  would  not  have  been 
the  result.  But  it  is  a  general  rule,  that  unless  an  arbitrator 
renders  his  award  on  all  matters  within  the  submission,  and  of 
which  he  had  notice,  the  award  is  wholly  void.  "Watson  on 
Arbitration  and  Award,  121;  Whetstone  v.  Thomas,  25  111. 
361.  The  arbitrators  in  this  case  had  notice  of  these  items,  and 
they  refused  to  pass  upon  them.  They  were  presented  by  the 
parties,  and  the  arbitrators  say  that  they  are  unable  to  agree, 
and  leave  them  to  be  settled  with  the  private  dealings  of  the 
parties.  This  clearly  implies  that  they  were  considered  as 
partnership  transactions  and  within  the  scope  of  the  submis- 
sion. Otherwise  they  would  have  rejected  them  as  private  ac- 
counts, not  connected  with  the  business  of  the  firms.  The 
award  was  then,  not  in  accordance  with  the  submission,  and 
it  should  have  been  set  aside.  The  court  below  erred  in  render- 
ing judgment  upon  it,  and  the  judgment  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


452 


JANUAKY  TEEM,  1862.  379 

Griffin  v.  Eaton. 


Mokgan  Griffin,  Plaintiff  in  Error,  v.  Lucien  Eaton, 
Defendant  in  Error. 

ERROR  TO  COLES. 

Where  it  is  manifest  from  an  inspection  of  a  record,  that  technicalities  in  the 
forms  of  actions  have  been  abolished  in  the  State  where  judgment  was 
rendered,  this  court  will  treat  the  judgment  as  would  the  courts  of  the  Stato 
where  it  was  rendered,  without  regard  to  the  rules  of  the  common  law  by 
which  different  forms  of  action  are  designated. 

This  was  an  action  of  debt  instituted  in  the  Coles  [*380] 
Circuit  Court,  Harlan,  Judge,  presiding,  on  a  record  and  pro- 
ceedings and  judgment  had  and  rendered,  in  the  Law  Commis- 
sioner's Court  of  St.  Louis  county,  State  of  Missouri. 

A  declaration  was  filed  in  debt. 

Declaration  recites  proceedings  had  in  the  Law  Commis- 
sioner's Court,  and  that  "  by  the  consideration  and  judgment  of 
the  said  court,  recovered  against  said  defendant,  the  said  sum 
of  one  hundred  and  sixty  dollars,  above  demanded,"  which  was 
then  and  there,  to  wit,  on  the  8th  of  June,  A.  D.  1859, 
"  adjudged  to  the  said  plaintiff  for  his  damages,  which  he  had 
sustained,"  etc.  Averment  that  judgment  remains  in  full 
force,  etc.,  with  the  actio  accrevit  to  the  extent  of  said  sum  of 
$160.  Breach  in  the  usual  form.  To  plaintiff's  damage, 
$50,  etc. 

Defendant  filed  his  plea  of  "  nul  tiel  record"  to  which  plain- 
tiff replied.     Whereupon  the  cause  was  continued. 

The  cause  was  submitted  to  the  court,  which  rendered  a  judg- 
ment in  debt,  in  favor  of  plaintiff,  against  defendant,  Griffin, 
for  the  sum  of  $160  debt,  together  with  $18.80  damages,  to- 
gether with  his  costs,  etc. 

The  following  is  a  copy  of  the  judgment  in  the  Missouri 
Court : 

"  Now  at  this  day  comes  the  said  plaintiff,  and  the  defend- 
ant, although  duly  summoned  and  solemnly  called,  comes  not, 
but  makes  default;  wherefore  it  is  considered  by  the  court,  that 
the  petition  of  the  plaintiff  be  taken  as   confessed,  and  it  ap- 
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pearing  to  the  court  that  this  is  an  action  founded  upon  a 
promissory  note,  the  court  doth  find  that  the  defendant  is  in- 
debted to  the  plaintiff  in  the  sum  of  one  hundred  and  sixty 
dollars,  the  amount  of  said  note  and  interest.  It  is  therefore 
considered  by  the  court,  that  the  plaintiff  recover  of  the  defend- 
ant the  sum  aforesaid,  in  form  aforesaid,  by  the  court  found, 
and  his  costs  herein  expended,  and  thereof  have  execution." 

Appended  to  said  record,  is  the  following  certificate: 
''STATE  OF  MISSOURI,) 

COUNTY    OF   ST.    LOUIS.        ) 

"I,  John  M.  Fulton,  clerk  of  the  Law  Commissioner's 
Court  of  St.  Louis  county,  State  aforesaid,  do  hereby  certify 
that  the  foregoing  transcript  is  a  true  and  correct  copy  of  the 
records,  proceedings  and  pleadings  in  the  case  in  which  Lu- 
cien  Eaton  is  plaintiff,  and  Morgan  Griffin  defendant,  so  full 
and  entire  as  the  same  remain  of  record  and  on  file  in  my 
office. 

[*381]  "And  that  said  Henry  Dusenbury  is  now,  and  has 
been  for  more  than  two  years  last  past,  the  presiding  judge  of 
said  Law  Commissioner's  Court. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand 
[  l.  s.]     and  affixed  the  seal  of  office  in  the  city  of  St.  Louis, 
this  18th  day  of  February,  1860. 

JOHN  M.  FULTON,  Clerk." 

There  is  also  subjoined  the  certificate  of  H.  Dusenbury,  law 
commissioner,  that  the  foregoing  certificate  of  John  M.  Fulton, 
clerk,  is  in  due  form. 

The  bill  of  exceptions  shows  that,  to  the  introduction  of  said 
record  in  evidence,  the  defendant,  by  his  counsel,  objected,  but 
the  court  overruled  the  objection  and  allowed  the  record  to  be 
used  as  evidence ;  whereupon  the  defendant  excepted. 

Plaintiff  in  error  assigns  the  following  specific  errors  as  ap- 
parent in  said  record: 

The  court  below  erred  in  overruling  the  objection  of  defend- 
ant to  the  admission  of  the  record  of  the  Law  Commissioner's 
Court,  in  evidence  as  aforesaid,  and  in  receiving  the  same  in 
evidence. 

The  court  below  erred  in  rendering  judgment  against  the 
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said  Morgan  Griffin  for  debt,  damages  and  costs,  as  set  forth  in 
said  record. 

The  court  below  erred  in  not  rendering  judgment  in  favor  of 
said  Morgan  Griffin  and  against  said  Lucien  Eaton,  for  costs  of 
suit. 

C.  H.  Constable,  for  Plaintiff  in  Error. 

M.  C.  McLain,  for  Defendant  in  Error. 

Caton,  C.  J.  From  an  inspection  of  this  record,  it  is  mani- 
fest that  in  Missouri,  where  the  judgment  was  rendered,  dis- 
tinctions in  the  forms  of  actions  have  been  abolished,  and 
that  technically,  the  action  was  neither  debt  nor  assumpsit^ 
and  in  giving  effect  to  judgments  in  that  State,  we  should 
treat  them  precisely  as  their  courts  would  treat  them,  and  not 
apply  the  technical  rules  of  the  common  law  by  which  differ- 
ent forms  of  action  are  designated.  The  judgment  on  which 
this  action  was  brought  was  not  in  fact  or  in  form,  either  debt 
or  assumpsit,  but  in  substance  the  judgment  was  in  assumpsit, 
according  to  our  designation  of  actions.  It  was  for  the 
amount  of  the  note  and  interest  on  which  that  action  was 
brought,  in  a  gross  sum,  which  was  the  damages  which  the 
plaintiff  had  sustained,  by  reason  of  the  default  of  the  de- 
fendant to  pay  as  he  had  agreed  to.  We  are  not  to  give  ["$382  J 
to  the' words  of  the  record,  where  the  forms  of  actions  have 
been  abolished,  the  same  strict  and  technical  signification  which 
we  do  here,  where  those  forms  are  still  retained,  for  the  reason 
that  they  were  not  used  in  such  technical  sense. 

We  think  the  record  was  properly  admitted,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


455 


382  SPEIKGFIELD, 


Marckle  v.  Haskins. 


David  Marckle,  Plaintiff  in  Error,  v.  Samuel  F.  Has- 
kins, Defendant  in  Error. 

ERROR  TO  MORGAN". 

If  one  bargains  with  an  agent  for  a  horse,  knowing  him  to  be  such  agent, 
and  that  the  principal  had  recognized  the  transaction,  a  warranty  by  the 
agent  is  the  warranty  of  the  principal,  who  is  the  proper  party  to  be  sued 
for  a  breach. 

This  is  an  action  of  assumpsit,  first  brought  by  Haskins 
against  Marckle,  before  a  justice  of  the  peace,  who  rendered  a 
judgment  for  the  defendant,  Marckle,  the  present  plaintiff  in 
error. 

From  this  judgment,  Haskins,  the  plaintiff  below,  took  an 
appeal  to  the  Circuit  Court.  In  that  court  the  case,  by  con- 
sent of  the  parties,  was  tried  by  the  judge,  without  the  inter- 
vention of  a  jury,  who  gave  a  judgment  for  the  plaintiff  in  the 
original  action  for  seventy-five  dollars.  The  defendant  in  the 
Circuit  Court  brings  the  case  here. 

M.  McConnel,  for  Plaintiff  in  Error. 

I.  L.  Morrison,  for  Defendant  in  Error. 

Caton,  C.  J.  The  questions  of  law  raised  in  this  case  ad- 
mit of  no  dispute.  If  the  plaintiff  knew  the  defendant  was 
acting  as  the  agent  of  his  brother,  at  the  time  the  bargain  was 
struck,  and  his  brother  had  authorized  him  to  sell  the  horse, 
or  subsequently  ratified  the  bargain,  then  the  warranty  was 
the  warranty  of  the  principal  and  not  of  the  agent,  and  the 
latter  is  not  liable  in  this  action.  The  only  real  controversy 
is  upon  the  facts.  There  are  two  principal  questions  of  fact 
in  the  case.  First,  was  the  plaintiff  aware  of  the  fact  that  the 
defendant  was  selling  the  horse  as  the  agent  of  his  brother? 
and,  second,  was  the  horse  unsound  at  the  time  of  the  sale? 
As  is  usually  the  case  in  trials  upon  horse  trades,  the  testimony 
[*383]  is  apparently  conflicting  and  contradictory.  On  the 
first  question,  the  plaintiff's  driver  says,  that  he  was  present 
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during  the  whole  time  the  parties  were  negotiating  and  till 
after  the  bargain  was  struck,  and  that  the  defendant  claimed  the 
horse  as  his  own,  and  that  nothing  was  said  about  his  belong- 
ing to  his  brother.  If  what  he  says  is  true,  that  settles  the 
first  question. 

Green  says  he  was  passing  around  among  the  parties  on  the 
morning  of  the  trade,  and  heard  them  talking  about  price  and 
pay,  and  that  he  heard  the  defendant  say  the  horse  belonged  to 
his  brother,  but  he  heard  nothing  said  about  the  soundness  of 
the  horse.  It  is  very  clear  that  this  witness  was  not  present 
when  the  trade  was  made,  as  testified  to  by  the  first  witness. 

Wiswell  says  that  he  told  the  plaintiff  that  the  horse  be- 
longed to  the  brother  of  the  defendant,  and  from  the  character 
of  the  conversation  between  them,  as  stated  by  the  witness,  it 
raises  a  strong  inference  that  it  was  before  the  bargain  was 
closed,  still  it  may  have  been  afterwards,  and  there  is  no  way 
of  reconciling  the  apparently  conflicting  testimony  consistently 
with  the  integrity  of  all  the  witnesses,  except  upon  the  con- 
clusion that  the  conversations,  as  sworn  to  by  these  last  two 
witnesses,  took  place  after  the  bargain  was  struck,  as  testified 
by  the  first  witness.  Without  this,  some  one  has  sworn  to  a 
falsehood,  and  the  court  will  not  arrive  at  this  conclusion  in  re- 
gard to  any  unimpeached  witness,  where  there  is  any  reason- 
able hypothesis  upon  which  the  testimony  of  all  the  witnesses 
may  be  reconciled,  consistently  with  the  integrity  of  all.  We 
know  that  witnesses  are  often  mistaken,  but  courts  reluctantly 
come  to  the  conclusion  that  a  witness  against  whose  veracity 
nothing  has  ever  been  heard,  has  deliberately  and  knowingly 
sworn  to  a  falsehood.  This  is  evidently  the  view  which  the 
Citcuit  Court  took  of  this  testimony,  and  we  do  not  think  it  is 
so  unreasonable  as  to  require  us  to  reverse  the  judgment  for 
that  cause. 

There  is  no  contradictory  proof  as  to  the  warranty,  and  as  to 
the  unsoundness  of  the  horse  at  the  time  of  the  sale,  we  think 
the  proof  decidedly  preponderates  in  favor  of  the  finding  of 
the  Circuit  Court,  so  much  so  that  we  do  not  deem  it  necessary 
to  review  the  evidence  on  that  point. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed.  457 
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[  *384  ]  Andrew  Long,  and  Alexander  Beall,  Ap- 
pellants, v.  The  County  Court  of  Scott  County,  Ap- 
pellee. 

APPEAL  FROM  SCOTT. 

The  County  Court  succeeded  to  that  of  the  county  commissioner's,  and  a  con- 
stable's bond  is  properly  executed  to  the  County  Court;  which  court  and  its 
successors  may  maintain  an  action  upon  it. 

On  the  eighth  of  November,  1859,  "William  Salisbury  was 
elected  constable  of  said  county,  and  afterwards,  as  principal, 
with  appellants  as  sureties,  executed  an  official  bond  to  the 
justices  of  said  county,  naming  them  and  their  successors  in 
office,  to  the  use  of  the  People  of  the  State  of  Illinois,  for,  etc., 
conditioned  as  the  law  requires.  Suit  was  brought  on  this  "bond 
to  the  September  term,  1861,  of  the  Circuit  Court  of  said 
county,  in  the  name  of  "  The  County  Court  of  Scott  County," 
for  use  of,  etc.,  there  being  four  counts  in  the  declaration,  to 
each  of  which  the  appellants  demur.  Demurrer  was  overruled, 
and  judgment  against  them. 

The  only  error  assigned,  is  the  overruling  of  the  demurrer. 

D.  A.  and  T.  W.  Smith,  for  Appellants. 

Knapp  &  Burr,  for  Appellee. 

Walker,  J.  This  was  an  action  of  debt,  instituted  by  the 
County  Court,  on  a  constable's  bond,  to  recover  for  a  breach  in 
failing  to  pay  an  account  for  money  collected  by  the  constable, 
in  his  official  capacity.  The  bond  was  executed  by  Salisbury 
the  constable,  and  by  Long  and  Beall  as  his  securities,  and  was 
made  payable  to  "William  Leighton,  Robert  Husband,  and 
Jesse  Husted,  county  justices,  together  constituting  the  County 
Court  of  the  county  of  Scott,  and  State  of  Illinois,  and  their 
successors  in  office,  for  the  use  of  the  People  of  the  State  of 
Illinois,"  etc.,  conditioned  in  the  usual  form  for  the  faithful 
discharge  of  his  duties  as  a  constable.  The  declaration  con- 
tained four  counts,  to  which  a  demurrer  was  interposed,  and 
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overruled  by  the  court,  and  the  defendants  refusing  to  answer 
further,  judgment  nil  dicit  was  rendered,  and  the  damages  were 
assessed,  from  which  this  appeal  is  prosecuted. 

The  appellants  raise  the  single  question,  whether  the  County 
Court  of  Scott  county  can  maintain  an  action  on  this  bond. 

The  law  in  force  at  the  time  of  its  execution,  or  at  present^ 
in  counties  not  acting  under  township  organization,  [*385] 
does  not  in  terms,  prescribe  the  person  to  whom  such  a  bond 
shall  be  executed.  During  the  existence  of  the  County  Com- 
missioners' Court,  constables  were  required  to  make  their 
official  bonds  payable  to  the  county  commissioners  of  their 
county,  and  to  their  successors  in  office,  for  the  use  of  the  Peo- 
ple of  the  State  of  Illinois.  The  15th  section  of  the  act  of  the 
12th  of  February,  1849,  (Scates'  Comp.  309),  provides,  that  the 
county  judge,  and  two  justices  of  the  peace,  designated  and 
provided  for  by  the  act,  as  a  County  Court,  shall  "  have,  exer- 
cise and  possess  all  the  power,  jurisdiction  and  authority  here- 
tofore conferred  by  law  on  the  County  Commissioners'  Courts 
of  this  State." 

It  is,  by  this  provision,  manifest  that  if  the  County  Com- 
missioners' Court  had  power  or  authority  to  take  such  a  bond, 
the  County  Court  may.  They  are  invested  by  express  language, 
with  all  the  power  and  authority  which  was  possessed  by  the 
Commissioners'  Court.  Constables  were,  as  we  have  seen,  re- 
quired to  make  their  bonds  payable  to  the  county  commission- 
ers and  their  successors,  and  when  the  law  required  that  officer 
to  execute  his  bond  to  them,  it  necessarily  authorized  and  em- 
powered them  to  receive  it,  and  maintain  an  action  upon  it,  for 
any  breach  which  might  occur.  It  then  follows,  that  this  bond 
was  properly  executed,  as  the  County  Court  succeeded  to  all  of 
the  powers  of  the  Commissioners'  Court.  Shute  v.  Chicago 
and  Milwaukee  E.  E.  Co.,  26  111.  436. 

It  also  follows,  as  a  consequence,  that  if  the  Commissioners' 
Court  could  have  maintained  an  action  upon  a  constable's  bond 
payable  to  them,  the  County  Court,  as  its  successor,  may  do 
the  same,  upon  such  a  bond  payable  to  them.  The  ^power  in 
the  one  case  is  as  ample  as  in  the  other.  Under  the  rules  of 
the  common  law,  the  party  holding  the  legal  title  or  interest  in 

459 


385  SPEINGFIELD, 


Hall  et  al.  v.  Carpen. 


the  thing  affected,  must  bring  the  suit.  In  this  case  the  suc- 
cessors of  the  obligees  have  the  legal  title  to  this  bond.  It  is 
by  its  terms  payable  to  the  persons  named  as  the  court,  and  to 
their  successors,  and  by  law  vested  in  them,  and  that  of  itself 
authorizes  them  to  maintain  the  action. 

This  case  is  similar  to  that  of  Fraizer  v.  Laughlin,  1  Gilm. 
347.  It  was  there  held,  that  the  case  was  brought  in  the 
corporate  capacity  of  the  county  commissioners,  and  the  names 
of  the  individuals  appearing  as  obligees  in  the  bond,  was  en- 
tirely surplusage,  and  might  be  stricken  out  at  any  time.  That 
was  an  action  by  that  body,  against  a  school  commissioner  and 
his  securities.  That  case  clearly  determines  the  question,  that 
the  suit  could  be  maintained  in  the  corporate  capacity  of  that 
body,  and  we  have  seen  that  the  County  Court  has  succeeded  to 
all  of  their  powers  and  authority.  That  case  must  be  held  de- 
[*386]  cisive  of  this.  The  judgment  of  the  court  below  is 
affirmed. 

Judgment  affirmed. 


Heney  H.  Hall  et  at.,  Appellants,  v.  Heney  Caepen, 

Appellee. 

APPEAL  FEOM  MORGAN. 

A  and  B,  each  sent  cattle  to  market,  which  were  sold  by  the  same  broker, 
who,  in  accounting  to  the  parties,  paid  A  too  much,  and  B,  by  precisely 
the  same  sum,  too  little;  B  sued  A,  to  recover  his  deficit.  Held,  that 
there  was  no  such  privity  between  these  parties,  as  would  create  a  lia- 
bility. 

In  June,  1860,  appellee  and  appellants  each  shipped  a  lot  of 
cattle  to  the  city  of  New  York  for  sale.  On  reaching  the  city, 
they  separately  employed  to  sell  their  respective  lots  of  cattle, 
a  cattle  broker  by  the  name  of  Wm.  Florence.  On  the  25th 
and  26th  *of  the  same  month,  Florence  sold  by  small  lots,  both 
lots  of  cattle,  and  in  settling  with  the  parties  for  the  proceeds 
of  their  respective  lots  of  cattle,  Florence  by  mistake  paid  ap- 
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pellants  $171  more  than  was  due  them  on  their  cattle,  and  also 
paid  appellee  $171  less  than  was  due  him  for  his  cattle. 

Appellee  sued  appellants  for  the  said  sum  of  $171,  in  as- 
sumpsit, for  so  much  money  had  and  received  for  appellee's  use. 
Appellants  plead  non-assumpsit,  upon  which  issue  was  taken. 
By  consent  of  the  parties,  the  case  was  tried  by  the  court 
without  a  jury,  and  the  court  gave  judgment  for  the  plaintiff 
below,  $183.82  and  costs;  from  which  the  appellants  appealed, 
and  the  parties  made  this  an  agreed  case,  upon  the  clerk  certi- 
fying the  same,  to  be  reviewed  by  the  Supreme  Court  without 
any  other  or  fuller  record,  and  without  exception  to  matters  of 
form.  The  only  question  to  be  made  is,  whether  such  privity 
of  contract  exist  between  the  parties  as  that  the  plaintiff  below 
can  rightfully  recover  anything  in  the  case. 

The  error  assigned  in  this  case  is,  that  the  court  erred  in  ren- 
dering a  judgment  for  the  plaintiff  below,  and  in  not  rendering 
judgment  for  the  defendants  below. 

Morrison  &  Epler,  for  Appellants. 

D.  A.  Smith,  for  Appellee.  ' 

Caton,  C.  J.  The  appellants  consigned  to  a  cattle  broker 
in  New  York,  a  lot  of  cattle  for  sale,  which  were  sold,  [  *387  ] 
and  upon  settlement,  the  broker  by  mistake  paid  them  $171 
too  much ;  and  about  the  same  time,  the  appellee  also  placed  in 
the  hands  of  the  same  broker,  a  lot  of  cattle  for  sale,  and  upon 
settlement  with  him,  the  appellee  was  not  paid  enough  by  the 
sum  of  one  hundred  and  seventy-one  dollars,  and  Carpen  sued 
the  Halls  for  this  amount,  on  the  supposition  that  they  had  got 
his  money.  This  is  quite  a  mistake.  The  Halls  have  got  the 
broker's  money,  and  he  has  got  Carpen's.  There  was  no  privity 
between  these  parties  in  any  way,  to  connect  the  two  transac- 
tions. They  were  as  distinct  and  separate,  as  if  they  had  been 
live  years  apart,  and  one  mistake  five  times  as  large  as  the 
other;  or  as  if  one  party  had  consigned  hops,  and  the  other 
corn,  or  even  two  separate  brokers  had  been  employed.  But 
for  the  accidental  circumstances  that  both  parties  consigned 
cattle  to  the  same  broker,  about  the  same  time,  and  that  in 

461 


387  SPKINGFIELD, 


Smith  et  at.  v.  Race. 


their  settlements,  mistakes  to  the  same  amount  were  made,  no 
one  would  have  dreamed  that  the  Halls  had  got  Carpen's  money. 
This  money  had  no  ear-marks  to  distinguish  it.  Who  shall  say 
that  had  no  mistake  been  made,  the  same  one  hundred  and 
seventy- one  dollars  which  was  paid  to  the  Halls,  would  have 
been  paid  to  Carpen?  But  even  though  this  were  capable  of 
proof,  and  were  actually  proved,  it  would  make  no  difference. 
There  was  no  privity  between  these  parties,  which  could  make 
one  liable  to  the  other.  Trumbull  v.  Campbell,  3  Gilm.  502. 
The  judgment  must  be  reversed,  aud  the  cause  remanded. 

Judgment  reversed. 


Benjamin  F.  Smith,  Alexander  Thompson,  and  Wil- 
liam H.  Cooper,  by  their  next  friend,  Benjamin  F. 
Smith,  Plaintiffs  in  Error,  v.  Job  A.  Race,  Defend- 
ant in  Error. 

ERROR  TO  MACON. 

On  an  application  by  a  guardian  for  license  to  sell  the  real  estate  of  his 
wards,  they  need  not  be  made  parties  to  the  proceedings,  nor  is  the  ap- 
pointment of  a  guardian  ad  litem  required. 

The  ruling  in  the  case  of  Mason  v.  Wait,  4th  Scammon,  127,  adhered  to. 

The  case  In  re  Sturms,  25th  Illinois,  p.  390,  examined  and  partially  approved. 

This  was  an  action  of  ejectment  by  plaintiffs  in  error,  against 
defendant  in  error;  plaintiffs  claiming  the  sonth-west  quarter 
of  the  south-west  quarter  of  Section  35,  Town  17  north,  Eange 
[  *388  ]  2  east  of  the  third  principal  meridian,  in  Macon  coun- 
ty, in  fee  simple. 

Plea  of  general  issue  filed. 

Trial  by  court,  at  July  term,  1861,  Emerson,  Judge,  presid- 
ing. Judgment  for  defendant  for  costs  on  thirteenth  day  of 
said  term. 

Motion  by  plaintiffs  to  reinstate  case  upon  docket,  allowed  by 
court  upon  payment  of  costs. 
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Cause  reinstated,  with  leave  to  amend  declaration. 

Amended  with  additional  count  by  Benjamin  F.  Smith  and 
Alexander  Thompson,  claiming  undivided  three-fourths  of  land 
described  in  first  count  in  fee  simple. 

Also,  additional  count  by  Alexander  Thompson,  claiming  un- 
divided one-fourth  of  land  described  in  first  count  in  fee  simple. 

Trial  by  the  court,  November  term,  1861;  issue  found  for 
defendant,  on  first  and  second  counts,  and  for  plaintiffs  on 
third  count. 

Judgment  for  plaintiffs  for  one-sixth  of  premises  described 
in  declaration,  and  costs. 

Motion  by  plaintiffs  for  new  trial.     Motion  overruled. 

It  was  admitted  in  evidence  by  the  parties,  that  John  E. 
French  entered  the  land  in  controversy.  That  defendant  Race 
was  in  possession  of  the  same,  as  tenant  of  Alonzo  Lapham's 
heirs.  That  the  heirs  of  said  French  commenced  an  action  of 
ejectment  for  the  recovery  of  said  land,  in  March,  1860,  which 
suit  was  dismissed  before  the  commencement  of  this  suit. 

Graham  states,  that  John  E.  French  died  about  the  second  of 
February,  1841 ;  that  the  names  of  his'children  were  Eliza  Ann, 
Mary  J.,  Marena  Ellen,  and  Sarah  M.  French.  That  his  wife 
was  named  Marena  A.  French.  That  she  afterwards  married 
Daniel  Sturms,  and  died  in  1850. 

That  Eliza  A.  French  was  born  December  24,  1835;  Mary  J. 
was  born  February  14,  1837;  Marena  Ellen  was  born  March  4, 
1840;  and  Sarah  M.  was  born  July  23,  1841. 

That  Marena  Ellen  French  died  about  June  4,  1854;  Eliza 
A.  Cooper,  formerly  Eliza  A.  French,  died  about  June  9,  1857; 
and  Sarah  M.  Thompson,  formerly  Sarah  M.  French,  died  July 
6,  1860. 

That  Eliza  A.  married  John  Cooper,  and  died  leaving  only 
one  child,  William  H.  Cooper,  who  is  now  living.  Mary  J. 
French  married  Moses  Heed,  and  is  still  living ;  and  that  Sarah 
M.  French  married  Alexander  Thompson,  and  died  without 
issue;  and  that  it  was  the  best  impression  of  witness  that  the 
heirs  of  John  E.  French  resided  in  Indiana,  in  1846  and  1847. 

Plaintiffs  introduced  deed  from  Mary  Jane  and  Moses  [  *389  ] 
Reed,  to  Benjamin  F.  Smith,  for  land  in  controversy. 
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Defendants  introduced  notice  of  intended  application,  by 
Daniel  and  Marena  Sturm  s,  to  Macon  Circuit  Court,  for  power 
to  sell  and  convey  the  lands  of  John  E.  French's  heirs,  includ- 
ing land  in  controversy: 

Defendants  introduced  in  evidence,  a  petition  by  Daniel  and 
Marena  Sturms,  to  Macon  Circuit  Court,  October  term,  1846, 
for  power  to  sell  and  convey  the  lands  of  the  heirs  of  John  E. 
French,  and  invest  the  proceeds  in  other  real  estate. 

Defendants  introduced  a  decree  of  Macon  Circuit  Court, 
October  term,  1846,  in  the  matter  of  Daniel  and  Marena 
Sturms,  guardians,  etc.,  which  recites,  that  notice  of  the  in- 
tended application  of  petitioners  had  been  regularly  given, 
etc.,  in  said  county,  and  no  person  appearing  to  interpose  any 
objections,  it  was  ordered  that  petitioners  sell  the  land  in  con- 
troversy among  others,  and  invest  proceeds  in  other  real 
estate. 

Defendants  introduced  an  amended  decree  of  said  court  in 
same  case,  made  at  June  term,  1847,  extending  time  of  sale  to 
September  13,  1847.  Also,  notice  of  the  time,  place  and  terms 
of  sale  of  land  by  Daniel  and  Marena  Sturms. 

Defendants  introduced  a  report  of  Daniel  and  Marena  Sturms, 
to  Macon  County  Court,  October  term,  1847,  including  sale  of 
land  in  controversy  to  Alonzo  Lapham.  Report  indorsed  ap- 
proved b}7  the  court. 

Defendants  introduced  a  deed  from  Daniel  Sturms  and  Ma- 
rena Sturms,  guardians  of  Eliza  Ann,  Mary  Jane,  Marena  Ellen, 
and  Sarah  M.  French,  of  the  county  of  Yermillion,  Illinois,  to 
Alonzo  Lapham,  of  the  county  of  Macon,  Illinois,  for  the  land 
in  controversy. 

Said  deed  recites  the  decree  and  amended  decree  of  Macon 
Circuit  Court,  in  the  matter  of  the  petition  of  Daniel  and  Ma- 
rena Sturms,  guardians  of  the  minor  heirs  of  John  E.  French, 
deceased,  for  an  order  to  sell  and  convey  lands. 

Defendants  offered  tax  receipt  for  the  year  1853,  to  Margaret 
Lapham,  for  taxes  on  land  in  controversy.  Also,  tax  receipts 
to  William  S.  Crissey,  guardian  of  A.  Lapham's  heirs,  for  1854, 
1855,  1856,  1857,  1858,  and  1859.  Also,  certificate  of  redemp- 
tion from  sale  for  taxes  of  1860. 
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Plaintiff  objected  to  the  introduction  of  all  the  foregoing 
evidence  on  part  of  defendants.     Court  overruled  objection. 

William  S.  Orissey,  a  witness  for  defendants,  testified,  that 
Alonzo  Lapliam  was  in  actual  possession  of  land  in  contro- 
versy, as  early  as  1848;  that  Lapham  built  a  barn  and  fence 
on  said  land,  and  that  he,  his  heirs  and  their  tenants,  had  [  *390  ] 
been  in  possession  ever  since. 

Witness  also  stated,  that  he  had  paid  taxes  on  said  land  for 
several  years  since  1848;  that  he  was  guardian  for  the  heirs 
of  Alonzo  Lapham,  and  paid  the  taxes  for  said  heirs.  That 
Lapham  died  intestate,  and  that  Margaret  Lapham  was  his 
widow.  Witness  further  stated,  that  he  had  paid  the  taxes  on 
said  land  for  four  or  five  years  since  Lanham's  death,  and  that 
Lapham  died  in  1851  or  1852. 

Errors  assigned: 

The  court  erred  in  admitting  in  evidence  the  petition  in  the 
matter  of  Daniel  and  Marena  Sturms,  guardians,  etc. 

The  court  erred  in  admitting  in  evidence  the  decrees  in  the 
matter  of  Daniel  and  Marena  Sturms,  guardians,  etc. 

The  court  erred  in  admitting  in  evidence  the  report  of 
Daniel  and  Marena  Sturms. 

The  court  erred  in  admitting  in  evidence  the  deed  from  Daniel 
and  Marena  Sturms  to  Alonzo  Lapham. 

The  court  erred  in  rendering  judgment  for  the  defendant  on 
the  first  and  second  counts  in  the  declaration. 

The  court  erred  in  admitting  in  evidence  the  tax  receipts, 
and  certificate  of  redemption  from  tax  sale. 

The  court  erred  in  rendering  judgment  against  plaintiff,  on 
the  first  and  second  counts  in  the  declaration. 

The  court  erred  in  overruling  motion  for  a  new  trial. 

A.  B.  Bunn,  and  B.  F.  Smith,  for  Plaintiffs  in  Error. 

J.  S.  Post,  and  Tupper  &  Nelson,  for  Defendant  in  Error. 

Walker,  J.*  Was  the  decree  under  which  defendant  de- 
rives his  title  void?     If    so,  then  his  title  must  fail,  as  the 

*  Note. — See  the  case  of  Gibson  v.  Roll,  in  this  volume. 

Yol.  XXYIL  — 30  465 


390  SPRINGFIELD, 


Smith  et  at.  v.  Race. 


guardian's  deed  to  defendant's  ancestor  passed  no  title,  to  the 
premises  in  controversy.  The  only  defect  urged,  as  apparent 
on  the  face  of  that  deed  is,  that  the  cause  was  not  entitled  as 
against  the  heirs  of  French,  in  their  several  names.  In  other 
words,  the  heirs  were  not  made  defendants  to  the  petition  of  the 
guardian,  for  license  to  sell  this  real  estate.  It  contains  no 
prayer  that  they  be  made  defendants,  or  that  process  may  issue 
against  them. 

Our  statute  does  not,  in  this  proceeding,  require  the  minor 
to  be  made  a  defendant,  or  the  appointment  of  a  guardian  ad 
litem.  The  tenth  section  of  the  chapter  entitled  "  Guardian 
[  *391  ]  and  Ward,"  provides  that  "  the  Circuit  Court  may,  for 
just  and  reasonable  cause,  being  satisfied  that  the  guardian  has 
faithfully  applied  all  the  personal  estate,  order  the  sale  of  the 
real  estate  of  the  ward,  on  application  of  the  guardian,  by  peti- 
tion in  writing,  stating  the  facts,  and  having  given  notice  to  all 
persons  concerned,  of  the  intended  application,"  etc.  Another 
portion  of  the  same  section  provides,  that  the  order  of  the 
court  may  direct  the  sale  for  the  support  and  education  of  the 
ward,  or  to  invest  the  proceeds  in  other  real  estate.  In  this 
enactment  there  is  no  requirement,  that  the  wards  shall  be 
made  parties  to  the  proceeding.  But  the  sale  is  authorized  on 
the  application  of  the  guardian,  by  petition,  after  having 
given  the  notice  in  the  mode  prescribed. 

Then  without  making  the  wards,  either  petitioners  or  de- 
fendants, does  the  court  acquire  jurisdiction  of  the  person?  If 
so,  the  court  may,  after  acquiring  jurisdiction  of  the  subject 
matter,  determine  whether  the  relief  sought  should  be  granted. 
Until  jurisdiction  of  the  proper  parties,  and  of  the  subject 
matter  is  obtained,  the  court  has  no  power  to  proceed  in  the 
cause,  and  an.  order  so  rendered  would  be  inoperative  and  void. 
Whilst  it  is  usual  to  make  parties,  whose  interests  are  to  be 
affected  by  the  litigation,  either  plaintiffs  or  defendants  on  the 
record,  yet  no  reason  is  perceived  why  the  legislature  may  not 
have  authority  to  enable  parties  laboring  under  legal  disabili- 
ties, to  act  in  their  own  name  or  in  the  name  of  others,  entrusted 
by  law  with  the  managment  and  control  of  their  property.  In 
this  class  of  cases,  the  guardian  is  authorized,  in  his  own  name, 
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to  institute  and  conduct  this  proceeding  for  the  benefit  of  the 
minor. 

In  the  case  of  Mason  v.  Wait,  4  Scam.  127,  it  is  held,  in  a 
proceeding  of  this  kind,  that  "  it  is  not  necessary,  that  the  ward 
should  have  a  day  in  court.  The  proceeding  was  not  adverse  to 
her  interest,  nor  against  her.  It  is  her  own  application,  by  her 
legally  constituted  guardian.  No  summons  to  her  was  neces- 
sary; nor  could  she  have  any  day,  or  guardian  ad  litem  in 
court,  unless  upon  suggestion,  as  amicus  curia,  it  should  ap- 
pear, that  the  guardian  was  about  to  abuse  the  trust,  or  was 
seeking  power  to  injure  and  misapply  the  estate.  I  think  it 
altogether  an  erroneous  view  of  such  cases,  to  regard  them  as 
proceedings  against  the  heir,  to  divest  her  of  her  interest  or 
property.  It  is  an  application  by  her,  or  on  her  behalf,  for 
power  to  do  acts  for  her  benefit  and  interest."  This  decision 
has  doubtless  been  regarded  and  acted  upon,  by  the  courts  and 
by  the  legal  profession  of  the  State,  ever  since  its  announce- 
ment, as  the  correct  practice.  And  under  that  practice,  large 
amounts  of  property  have  been  purchased  and  sold,  in  [*392] 
perfect  good  faith,  believing  that  this  court  had  definitively  de- 
termined such  a  practice  to  be  legal  and  binding,  upon  the 
estate  of  the  minor.  On  the  faith  of  that  opinion,  covenants 
for  title  have  no  doubt  been  entered  into,  under  the  belief,  by 
grantors,  that  they  were  acting  with  perfect  safety. 

The  stability  of  titles,  to  real  property,  requires  that  judicial 
decisions  affecting  them  should  change  as  seldom  as  possible, 
and  then  only  when  a  necessity  almost  imperative  demands  it. 
Whilst  it  may  be  true  that  cases  of  great  injustice  may  have 
occurred  under  this  practice,  by  unfaithful  guardians,  in  pro- 
curing license  to  sell  the  real  estate  of  their  wards,  still  rather 
than  endanger  all  the  titles  acquired  since  the  decision  of 
Mason  v.  Wait  was  announced,  we  regard  it  better  to  leave  the 
practice  as  it  now  stands,  trusting  to  the  Circuit  Courts  and 
the  friends  of  the  minor  to  guard  and  protect  his  interest.  We 
therefore  feel  disinclined  to  disturb  that  decision. 

We  are  aware  that  the  views  here  expressed  are  not  in  ac- 
cordance with  those  announced  in  the  case  In  re  Sturms,  25 
111.  390.     In  that  case,  it  was  improperly  said,  that  the  minors 
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were  not  parties  to  the  original  suit,  and  their  interest  could  not 
be  affected  by  the  sale  of  their  land  by  the  guardians.  In  that 
we  went  too  far,  according  to  the  case  of  Mason  v.  Wait/ 
but  we  still  adhere  to  what  was  there  said,  when  we  held  their 
remedy  was  by  original  bill  or  by  an  action  of  ejectment.  If 
the  decree  was  obtained  by  fraud,  and  the  purchaser  was  a 
party  to  it,  or  chargeable  with  notice,  the  heir  may  impeach 
the  decree  by  original  bill,  or  if  the  adjudication  was  had  with- 
out jurisdiction  of  the  person  or  property,  the  remedy  is  by  a 
recovery  in  ejectment. 

Then  was  the  decree  on  the  application  of  the  guardian,  regu- 
lar and  binding?  It  is  insisted  that  it  was  not,  because  the 
proceeding  was  had  in  the  Macon  Circuit  Court,  when  the  heirs 
resided  in  Vermillion  county.  The  tenth  section  of  the  act, 
requires  the  application  to  be  made  in  the  county  in  which  the 
minors  shall  reside,  unless  the  ward  is  not  a  resident  of  the 
State,  when  such  application  shall  be  made  to  the  Circuit 
Court  of  the  county  in  which  the  whole  or  a  part  of  the  estate 
is  situated.  Graham  testifies,  that  it  is  his  "best  impression 
that  the  heirs  of  French  resided  in  Indiana  in  the  years  1846 
and  1847."  Although  this  evidence  is  not  of  the  most  posi- 
tive character,  yet  in  the  absence  of  rebutting  evidence,  we 
regard  it  as  sufficient  to  establish  the  fact.  It  is  in  effect  the 
same  as  if  he  had  said  it  was  his  best  recollection,  or  memory 
of  the  matter.  We  therefore  conclude,  that  Indiana  was  the 
[  *393  ]  place  of  the  residence  of  the  minors,  when  the  applica- 
tion was  made,  and  that  Macon  county  was  the  proper  county 
to  institute  the  proceeding. 

The  petition,  upon  which  that  application  was  based,  seems 
to  have  contained  all  the  allegations  necessary  to  give  the  court 
jurisdiction.  It  was  accompanied  by  a  sufficient  notice,  which 
was  proved  to  have  been  given  for  the  length  of  time,  and  in 
the  mode  prescribed  by  the  statute.  The  original,  and  further 
decree,  were  regular  on  their  face,  and  fixed  the  time,  the  place 
and  the  terms  of  the  sale.  The  guardian's  report  of  the  sale 
was  duly  approved  by  the  court,  as  required  by  the  statute. 
The  guardian's  deed  is  in  proper  form,  and  no  want  of  jurisdic- 
tion or  error  appears  on  the  face  of  that  proceeding.  It  must, 
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therefore,  be  held  that  the  title  of  the  heirs  to  this  real  estate 
passed  to  the  purchaser,  at  the  guardian's  sale.  And  the  de- 
fendants in  this  suit,  deriving  and  holding  their  title  from  the 
grantee  of  the  guardian,  were  entitled  to  judgment  in  bar  of 
the  action.  This  view  of  the  case  renders  it  unnecessary  to  con- 
sider the  question  whether  the  action  was  barred,  by  the  statute 
of  limitations.  The  decree  and  sale  under  it  divested  the  heirs 
of  French  of  all  title  in  the  premises,  and  that  is  decisive  of 
the  case.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Henry  Eeinbach,  Appellant,  v.  William  and  Philip 
Walter,  Appellees. 

appeal  from  morgan. 

A  party  who  claims  a  homestead  exemption  as  against  a  sheriff's  sale,  should 
show  that  the  right  existed  when  the  lien  attached;  it  is  not  enough  for  him 
to  show  that  it  was  his  homestead  at  the  time  of  the  sale. 

It  would  appear  that  a  stable,  a  horse  lot,  a  smoke-house,  and  the  grounds 
connected  therewith,  together  with  the  dwelling-house,  would  constitute 
the  homestead;  but  that  a  store,  warehouse,  and  the  grounds  connected 
with  these,  would  not. 

Appellees  declared  in  ejectment  for  two  lots  in  Franklin,  in 
the  county  of  Morgan.  Defendant  p'eaded  not  guilty.  Trial 
by  court  by  consent,  and  judgment  for  one  lot  and  part  of  the 
other,  in  behalf  of  the  appellees. 

Bill  of  exceptions  shows,  that  appellees,  on  trial  below,  pro- 
duced and  proved  judgment  of  said  court,  fieri  facias  on 
same,  sheriff's  sale  and  deed  for  the  premises  sued  for.  [  *394  ] 
Possession  of  premises  admitted  by  appellant,  and  appellees 
rested. 

Appellant  produced  and  proved  plat  of  his  homestead.  That 
the  sheriff  sold  the  lots  in  controversy  by  virtue  of  fieri  fa- 
cias. That  the  debt  for  which  the  appellees  obtained  judgment 
against  him,  was  contracted  after  4th  July,  1851.     That  he  was 
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the  owner  of  the  premises  indicated  in  the  plat,  at  the  time  of 
the  levy  and  sale,  occupying  the  same  as  a  residence  with  his 
wife  and  children,  and  that  the  entire  premises,  at  that  time, 
were  not  worth  $1,000.  That  the  storehouse  was  occupied 
and  used  by  him  as  a  merchant,  sometimes  individually,  and 
sometimes  by  himself  and  partner,  and  that  boarders  in  his 
family,  who  attended  to  business  in  the  store,  lodged  therein. 
That  there  was  a  cellar  under  the  "shed"  referred  to  in  the  plat, 
where  vegetables  were  sometimes  kept  for  his  family,  and  that 
they  used  the  horse  lot  and  stable. 

It  did  not  appear  that  the  appellant  was  in  possession  of  the 
premises  at  the  time  the  judgment  was  rendered  under  which 
the  execution  was  issued.  The  court  rendered  judgment  as 
above,  and  the  appellant  excepted. 

Errors  assigned: 

That  the  court  below  rendered  any  judgment  against  appel- 
lant. 

That  the  court  below  rendered  a  judgment  against  him  for 
a  part  of  his  horse  lot,  and  the  whole  of  his  stable,  which  ap- 
pertained to  his  homestead  and  exemption  right. 

D.  A.  and  T.  W.  Smith,  for  Appellant. 

Morrison  &  Epler,  for  Appellees. 

Caton,  C.  J.  As  the  defendant  did  not  prove  that  any 
portion  of  the  premises  were  his  homestead  at  the  time  the 
judgment  was  rendered  and  when  the  lien  attached,  the 
homestead  law  has  no  application.  The  proof  is,  that  it  was 
his  homestead  at  the  time  of  the  sheriff's  sale.  He  may  have 
moved  upon  the  premises  but  the  week  before.  Had  he 
proved  his  possession  at  the  time  the  lien  attached,  the  same 
as  it  was  at  the  time  of  the  sale,  we  should  be  inclined  to  hold 
that  the  dwelling-house,  the  smoke-house,  the  stable,  the 
horse  lot,  and  the  grounds  connected  therewith,  for  domestic 
and  family  purposes,  constitute  the  homestead,  and  that  the 
store  and  warehouse,  and  the  grounds  used  fo**  the  business 
done  in  them,  did  not  constitute  a  part  of  the  homestead.  It 
[*395]  is  impossible  to  say,  from  this  bill  of  exceptions,  how 
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these  grounds  should  be  divided,  as  having  been  used  for  these 
several  purposes.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Europe  A.  Lilly,  Appellant,  v.  George  Waggoner, 
Conservator  of  Elisha  Waggoner,  Appellee. 

APPEAL  FROM  MOULTRIE. 

A  contract  entered  into  during  the  lucid  intervals  of  one  who  is  a  lunatic,  is 
valid. 

All  persons  of  mature  age  are  presumed  to  be  sane,  until  after  inquest 
found,  when  the  presumption  is  changed,  and  proof  is  required  to  show 
sanity. 

A  deed  executed  several  years  before  the  maker  was,  by  inquest,  found  in- 
sane, has  the  legal  presumption  of  validity  in  its  favor. 

The  evidence  showing  the  insanity  of  a  party  at  the  time  of  the  execution 
of  a  deed,  must  preponderate,  or  the  legal  presumption  in  favor  of  sanity, 
will  sustain  the  act. 

This  suit  was  commenced  by  bill  in  chancery  in  the  Circuit 
Court  of  Moultrie  county,  at  the  October  term,  1858,  by 
George  Waggoner,  as  conservator  of  the  estate  of  Elisha  Wag- 
goner, for  the  purpose  of  setting  aside  a  conveyance  of  real 
estate  made  by  said  Elisha  Waggoner  to  the  appellant,  Lilly,  in 
the  year  1851,  upon  the  ground  that  said  Elisha  was  insane  at 
the  time  of  selling  and  conveying  the  property. 

The  bill  alleges,  that,  in  1858,  an  inquest  was  held  upon  said 
Elisha  Waggoner,  at  the  county  of  Moultrie,  by  order  of  the 
judge  of  the  County  Court,  and  a  verdict  of  insanity  rendered. 
That  afterwards,  on  the  6th  of  September,  1858,  George  Wag- 
goner was  appointed  by  the  County  Court,  conservator  of  the 
estate  of  Elisha  Waggoner;  that  for  a  long  period  previous  to 
the  inquest,  said  Elisha  was  insane,  and  that  during  such  in- 
sanity he  conveyed  the  land  described  in  the  bill  to  the  appel- 
lant, Lilly;  that  the  said  Lilly  has  not  yet  divested  himself 
of  the  fee  in  said  land;  that  Lilly  knew  of  the  insanity  of  said 
Elisha  at  the  time  of  the  conveyance;  that  said  conservator 
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proposed,  out  of  his  own  means,  to  give  Lilly  the  amount  to  be 
paid  for  the  land,  if  he,  Lilly,  would  reconvey  the  land  to 
Elisha,  which  Lilly  has  refused  to  do.  Bill  prays  that  the  con- 
veyance may  be  set  aside,  and  an  account  of  rents  and  profits 
be  taken,  etc. 

The  answer  of  Lilly  admits  the  conveyance,  and  alleges 
that  a  full  consideration  was  paid  for  the  land;  that  he,  Lilly, 
[  *396  ]  is  in  possession  of  the  land,  and  has  made  valuable  im- 
provements on  it;  that 'the  land  has  greatly  increased  in  value 
since  the  conveyance  to  him  by  said  Elisha,  and  that  great  in- 
justice would  be  done  to  him  by  canceling  the  conveyance; 
that  said  Elisha  was  not  insane  at  the  time  of  making  the  con- 
veyance, but  legally  competent  to  make  it ;  denies  that  appellee 
offered  to  give  him  the  amount  he  paid  for  the  land;  that  ap- 
pellee is  the  brother  of  said  Elisha,  and  must  have  known  of 
the  conveyance;  but  no  objection  was  made  to  it  until  several 
years  after;  that  the  purchase  of  said  land  was  made  by  him 
in  good  faith. 

To  this  answer  there  is  a  replication. 

The  case  was,  by  consent,  tried  by  the  court  upon  the  bill, 
answer,  replication,  exhibits,  and  oral  proof.  The  testimony  is 
summarily  stated  in  the  opinion  of  the  court. 

At  the  September  term,  1859,  of  the  Moultrie  Circuit  Court, 
the  judge  entered  a  decree  declaring  the  deed  from  Waggoner 
to  Lilly  void,  and  ordering  a  reconveyance  of  the  land  to  Wag- 
goner; and  that  the  purchase  money  be  refunded  to  Lilly  with 
interest.  To  which  decree  exceptions  were  taken.  Motion 
for  a  new  trial,  and  motion  overruled.  Exceptions  taken,  and 
appeal  prayed. 

The  errors  assigned  are  as  follows:  Court  erred  in  rendering 
the  decree  in  favor  of  the  appellee;  and  in  not  rendering  decree 
for  appellant,  and  dismissing  bill  of  complaint. 

A.  Thornton,  and  Stuart,  Edwards  &  Brown,  for  Appel- 
lant. 

W.  H.  Herndon,  and  H.  P.  H.  Bromwell,  for  Appellee. 

Walker,  J.      Does  the  evidence  in  this  case  establish  the 
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fact,  that  Elislia  "Waggoner  was  of  non-sane  mind,  so  as  to  avoid 
his  conveyance  to  appellant?  It  may  be  truly  said,  that  there 
are  few  questions  which  present  greater  difficulties  in  their  so- 
lution, than  this  of  insanity.  It  assumes  such  a  variety  of 
forms,  from  that  of  the  raving  madman,  to  the  monomaniac; 
from  total  dementia,  to  that  of  scarcely  perceptible  insanity, 
that  it  has  almost  been  denied,  that  any  person  is  perfectly 
sane,  on  every  subject.  But  the  law  only  regards  it,  when  it 
renders  the  subject  non  compos  mentis,  or  that  condition  of 
the  mental  faculties  exists,  which  renders  the  subject  inca- 
pable of  acting  rationally  in  the  ordinary  affairs  of  life.  It  is 
that  degree  of  mental  derangement  which  renders  the  person 
affected  incapable  of  understanding  the  effect  and  conse- 
quences of  his  acts.  It  need  not  be  of  that  total  derange- 
ment, or  rather  obliteration  of  the  faculties,  which  pre-  [  *397  ] 
vents  the  party  from  reasoning  upon  all  subjects.  Nor  yet  the 
want  of  power,  at  all  times,  upon  correct  premises,  to  arrive 
at  accurate  conclusions,  but  it  is  that  want  of  power,  which 
prevents  a  person  from  reasoning,  or  understanding  the  rela- 
tion of  cause  and  effect. 

Persons  of  equal  natural  mental  capacity,  from  difference  in 
education,  pursuits  and  opportunity,  manifest  different  degrees 
of  mental  vigor.  The  law  has  never  required  the  high  order 
of  reasoning  powers  that  mark  the  gifted,  or  a  large  portion  of 
the  human  family  would  be  thus  deprived  of  the  legal  capacity 
to  transact  their  own  business.  But  if  the  person  manifest  an 
ordinary  degree  of  intelligence  and  judgment  or  even  less,  in 
reference  to  his  business  pursuits,  and  especially  upon  the 
subject  in  dispute,  at  the  time  of  the  transaction,  it  is  all  that 
is  required. 

A  person  may  be  a  lunatic  and  yet  have  lucid  intervals. 
And  the  law  has  at  all  times  held,  that  a  contract  entered  into, 
during  a  lucid  period,  is  valid,  whilst  those  made  during  a  fit  of 
insanity  may  be  avoided.  The  reason  is  obvious,  as  a  contract 
to  be  binding,  must  receive  the  assent  of  the  parties.  Not  the 
mere  formal  assent,  but  the  agreement  of  a  mind  capable  of  com- 
prehending the  nature  of  the  transaction.  Where  one  of  the 
parties  is  non  compos  mentis,  he  has  not  entered  into  the  agree- 
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ment,  because  his  mind  has  not  comprehended  the  nature  of  the 
transaction,  or  the  effect  of  his  act.  He  lacks  the  mental  ca- 
pacity to  under  standingly  give  his  assent  to  the  transaction, 
whilst  in  the  lucid  interval,  his  mind  acting  with  judgment,  has 
understood  the  force  and  effect  of  his  act. 

Then  does  this  evidence  show,  that  this  individual  was  insane, 
or  if  so,  that  the  conveyance  was  made  when  he  was  laboring 
under  its  effects  ?  The  legal  presumption  is,  that  all  persons  of 
mature  age  are  of  sane  memory.  But  after  inquest  found,  the 
presumption  is  reversed,  until  it  is  rebutted,  by  evidence  that 
he  has  become  sane.  "When  the  transaction  complained  of  oc- 
curred before  the  inquest  is  had,  the  proof  of  insanity  devolves 
upon  the  party  alleging  it,  but  it  is  otherwise  if  it  took  place 
afterwards.  In  this  case  the  conveyance  was  executed  several 
years  previous  to  the  inquest,  and  the  legal  presumption  is,  that 
the  deed  is  valid  unless  the  proof  establishes  insanity  at  the 
time  of  its  execution.  Complainant's  evidence  is  somewhat 
conflicting.  But  five  or  six  of  his  witnesses  speak  of  the 
grantor  insisting  that  he  was  dead,  was  going  to  die,  was  dying, 
or  that  a  change  in  his  manner  was  perceptible  after  his  sick- 
ness. Some  of  these  witnesses,  however,  say,  that  he  con- 
[  *398  ]  versed  rationally  on  his  business  affairs,  and  none  of 
them  say  that  he  did  otherwise.  One  of  these  witnesses  pur- 
chased of  him  a  tract  of  land,  and  says  that  he  fixed  the  prices 
of  property  at  near  its  value.  None  of  these  witnesses  say, 
that  it  was  his  habit  of  insisting  upon  the  absurdities  of  which 
they  testify,  or  whether  it  was  only  occasionally,  or  when  they 
occurred.  Whether  it  was  during  his  sickness,  or  near  the 
time  of  the  sale,  or  some  years  later,  is  not  disclosed  by  the 
evidence. 

Again,  one  of  the  complainant's  witnesses  was  present  when 
the  sale  was  made.  He  says,  that  appellant  offered  Waggoner 
four  dollars  per  acre,  which  he  agreed  to  take ;  that  Waggoner's 
wife  was  present  at  the  time,  and  made  no  objection;  that 
witness  had  been  acquainted  with  Waggoner  several  years ;  had 
conversed  with  him  occasionally,  but  had  never  heard  him 
speak  of  going  to  die.  One  of  the  physicians,  who  was  ex- 
amined, states  that,  from  complainant's  evidence,  he  thinks  it 
474 


JANUARY  TEEM,  1862.  398 

Lilly  v.  Waggoner,  Conservator,  etc. 

difficult  to  tell  whether  Waggoner  was  sane  or  insane.  That  it 
discloses  some  marks  of  insanity,  and  if  there  was  a  cause  for 
it,  that  there  is  some  evidence  showing  simulated  insanity,  and 
that  some  of  the  tests  of  insanity  are  wanting.  The  other 
physician  gives  it,  as  his  opinion,  that  he  was  insane,  but  that 
it  was  of  the  character,  that  in  some  cases  the  person  affected 
would  be  capable,  and  in  others  incapable,  of  attending  to  'his 
business. 

Neither  of  these  witnesses,  however,  give  the  opinion,  that 
the  grantor  was  so  affected  by  insanity,  as  to  be  incapable  of 
conducting  his  business.  One  of  them  speaks  of  some  marks 
of  insanity,  whilst  others  are  wanting,  but  thinks  it  difficult  to 
determine  the  question.  The  other,  whilst  he  thinks  him  in- 
sane, regards  the  insanity  as  of  that  character  which  in  some 
cases  renders  a  person  incapable  of  transacting  business,  but 
abstains  from  giving  an  opinion  as  to  the  capacity  of  this  per- 
son to  transact  business.  Again,  the  justice  of  the  peace  who 
took  the  acknowledgment  of  this  conveyance,  says,  he  saw 
no  tiling  to  excite  a  belief  that  he  was  insane.  He  had  taken 
other  acknowledgments  of  deed  from  this  grantor,  and  from 
his  conversation  and  manner  he  supposed  him  to  be  sane. 

It  appears  to  us,  that  this  evidence,  on  the  part  of  com- 
plainant, fails  to  establish  the  fact  that  the  grantor  was  insane 
when  the  deed  was  executed.  It  may  create  doubt,  but  that 
is  insufficient  to  overcome  the  presumption  of  sanity.  To 
have  that  effect,  the  evidence  must  preponderate.  But  if 
this  were  not  so,  appellant  introduced  eight  witnesses,  ac- 
quaintances of  Waggoner,  who  saw  and  conversed  with  him, 
but  at  no  time  discovered  any  appearance  of  insanity,  of  which 
complainant's  witnesses  speak.  Some  of  them  purchased  [  *399  ] 
of  him  land  or  other  property,  but  saw  nothing  to  induce  them 
to  believe  him  insane.  It  appears,  that  immediately  previous 
to  the  sale,  Waggoner  went,  on  two  different  occasions,  to  the 
house  of  one  of  the  witnesses  for  the  purpose  of  selling  the  land 
to  appellant.  That  he  then  appeared  to  be  rational.  Noys 
testifies,  that  he  purchased  of  him  a  piece  of  land,  in  April, 
1851;  had  sold  him  goods  and  had  seen  nothing  strange  or  un- 
usual in  his  conduct,  and  believed  him  to  be  competent  to  trade 
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and  make  contracts  at  the  time.  This  witness  says,  he  was 
about  like  the  other  Waggoners;  was  always  somewhat  singu- 
lar from  the  time  he  first  knew  him. 

When  all  the  evidence  in  the  case  is  considered,  we  can 
scarcely  entertain  a  doubt  of  his  sanity.  And  when  we  consider 
the  evidence  of  one  of  his  medical  witnesses,  who  says,  that  if 
there  was  a  reason  for  it,  there  would  appear  to  be  some  marks 
of  simulated  insanity,  we  can  readily  perceive  a  motive  in  the 
rise  of  this  land  from  four  to  twenty  dollars  per  acre.  And  it, 
to  say  the  least,  seems  singular,  that  none  of  the  complainant's 
evidence  was  directed  to  his  condition  at  the  time  the  trans- 
action occurred.  And  as  the  books  lay  clown  the  rule,  that  a 
permanent  injury  received  to  the  mind  by  sickness,  usually 
produces  dementia,  or  a  total  imbecility  of  mind,  and  not 
monomania,  we  cannot  believe  that  he  was  insane  from  that 
cause,  as  such  cases  are  believed  to  be  of  extremely  rare  oc- 
currence. 

But  even  if  the  evidence  establishes  the  fact  of  his  insanity, 
we  think  the  evidence  abundantly  shows  that  he  had  lucid  in- 
tervals. And  from  the  testimony  of  the  justice  of  the  peace, 
who  took  the  acknowledgment  of  the  deed;  of  Philips,  who 
was  present  when  the  contract  was  entered  into;  of  Mrs.  Lilly, 
who  saw  him  immediately  before;  and  of  Samuel  P.  Lilly, 
who  saw  him  immediately  after  the  sale,  we  think  it  abundant- 
ly appears  that  he  was  then  sane.  And  there  is  no  evidence 
that  opposes  this  conclusion.  All  of  complainant's  evidence  is 
indefinite  as  to  the  time  when  the  acts  testified  to  occurred. 

The  decree  of  the  court  below  is  reversed,  and  the  bill  is 
dismissed. 

Decree  reversed,  and  hill  dismissed. 


476 


JANUARY  TEEM,  1862.  400 

Gatton  v.  Dimmitt. 


Benjamin  H.  Gatton,   Plaintiff  in   Error,    v.   [*400] 
George  B.  Dimmitt,  Defendant  in  Error. 

ERROR  TO  MASON. 

Oyer  cannot  be  craved  of  an  instrument  not  under  seal,  of  which  profert  is  not 
made.  If  such  an  instrument  is  to  be  examined  by  this  court,  it  should  be 
presented  by  bill  of  exceptions,  demurrer  to  evidence,  by  an  agreed  case,  or 
by  a  special  verdict. 

A  note  given  to  a  county,  is  properly  assigned,  by  the  clerk  of  the  County 
Court  under  its  seal. 

The  opinion  of  the  court,  by  Mr.  Justice  Breese,  gives  a 
full  statement  of  the  case. 

Stuart,  Edwards  &  Brown,  for  Plaintiff  in  Error. 

J.  Roberts,  for  Defendant  in  Error. 

Breese,  J.  This  was  an  action  of  assumpsit,  brought  in 
the  Circuit  Court  of  Mason  county,  by  Dimmitt,  against 
Gatton  and  J.  M.  Ruggles.  Gatton  alone  was  served  with 
process. 

The  declaration  contains  two  special  counts  upon  a  promissory 
note,  and  the  common  counts.  The  note  declared  on,  was  exe- 
cuted by  Gatton  and  Ruggles,  dated  September  6,  1858,  for  the 
sum  of  $733.86,  payable  to  the  County  of  Mason,  three  years 
after  date.  This  note  was  assigned  by  the  clerk  of  the  County 
Court  of  Mason  county,  under  seal  of  county,  which  assignment 
purports  on  its  face  to  have  been  made  for  the  county,  and  in 
pursuance  of  an  order  of  the  County  Court. 

To  first  and  second  counts,  and  each  of  them,  the  defend- 
ant Gatton  filed  a  demurrer,  craving  oyer  of  the  note  and  assign- 
ment, copies  of  which  are  set  out  in  the  demurrer,  and  assigning 
as  causes  of  demurrer  to  each  of  said  counts — 1st,  That  the 
county  had  no  power  to  transfer  the  note;  and  2nd,  that  the 
assignment  indorsed  on  the  note  was  not  such  as  transferred  the 
interest  of  the  county  to  plaintiff.     To  the  other  counts  the  de- 
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fendant  Gratton  pleaded  tlie  general  issue.  The  demurrer  to 
the  first  and  second'counts  was  overruled  by  the  court. 

The  plaintiff  dismissed  the  common  counts,  and  the  defend- 
ant Gatton  saying  nothing  further  as  to  the  first  and  second 
counts,  judgment  on  the  demurrer  was  entered  against  him, 
and  the  damages  assessed  by  the  clerk,  on  which  final  judg- 
[  *401  J  ment  was  entered.  To  reverse  this  judgment,  he  prose- 
cutes a  writ  of  error,  and  assigns  for  cause: 

The  Circuit  Court  erred  in  overruling  the  demurrer  to  the 
first  and  second  counts  of  plaintiff's  declaration. 

The  court  erred  in  rendering  judgment  against  plaintiff  in 
error. 

We  have  never  understood,  that  oyer  could  be  craved  and 
had,  of  a  promissory  note,  or  of  any  writing  not  under  seal,  and 
of  which  profert  is  not  made.  1  Ch.  PI.  431.  In  Kentucky, 
and  in  that  State  only,  can  oyer  be  craved  of  a  writing  not 
under  seal.  Puggle  v.  Adams,  3  A.  K.  Marshall,  429.  If  a 
party  desires  to  bring  the  note  or  writing  before  the  court,  it  is 
our  practice  to  do  so  by  bill  of  exceptions,  demurrer  to  evi- 
dence, by  an  agreed  case,  or  by  a  special  verdict — never  by  oyer. 
This  being  so,  neither  the  note  or  assignment  is  a  part  of  the 
record,  and  we  are  only  to  consider  the  ruling  of  the  court  upon 
the  demurrer  to  the  first  and  second  counts  of  the  declaration, 
and  the  propriety  of  the  final  judgment  as  rendered.  These 
make  up  the  errors  assigned. 

The  first  count  of  the  declaration  is  unobjectionable.  It  sets 
out  in  legal  phrase  the  execution  of  the  note  by  the  defendants 
to  the  county  of  Mason,  and  the  assignment  by  the  county  to 
the  plaintiff  in  the  suit.     The  count  is  perfect  in  all  its  parts. 

The  second  count,  after  setting  out  the  making  of  the  note  to 
the  county,  avers  an  assignment  of  the  same  to  the  plaintiff  by 
the  clerk  of  the  County  Court  of  Mason  county,  under  the  seal 
of  the  court,  acting  under  a  special  order  of  the  County  Court, 
entered  of  record,  authorizing  him  to  assign  the  note. 

The  demurrer  brings  up  the  question  of  the  power  of  the 
county  to  assign  the  note,  and  the  legality  of  the  manner  of 
assignment.  We  have  no  doubt  on  either  question.  By  sec- 
tion sixteen  of  chapter  27,  Scates'  Comp.  299,  it  is  provided 
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that  all  notes,  bonds,  bills,  etc.,  whereby  any  person  shall  be 
bound  to  any  county  for  the  payment  of  money,  or  any  debt  or 
duty,  etc.,  shall  be  as  valid  and  effectual  to  all  intents  and  pur- 
poses to  vest  in  the  county  all  the  rights,  interests  and  actions 
which  would  be  vested  in  any  individual,  if  any  such  contract 
had  been  made  directly  to  him,  etc. 

An  individual,  to  whom  a  promissory  note  is  made,  has  an 
undoubted  right  to  assign  it;  the  same  right  by  this  statute  is 
vested  in  the  county. 

As  to  the  mode  and  manner  of  the  assignment  through  the 
agency  of  the  clerk,  we  can  conceive  no  other  mode  by  which  it 
could  be  done.  The  county  is  a  corporation  incapable  of  acting 
except  by  its  duly  constituted  agents,  the  most  import-  [  *402  ] 
ant  of  which  is,  the  court  of  the  county.  The  court  represents 
the  county,  for  all  purposes.  Their  acts  are  recorded  by  the 
clerk  appointed  for  such  purpose,  and  they  are  evidenced  by  the 
seal  of  the  court,  which  is  in  his  custody.  The  declaration 
avers,  that  the  County  Court  made  an  order,  entered  of  record 
at  a  regular  term  of  the  court,  directing  the  clerk  to  assign  the 
note,  which  he  does  under  the  seal  of  the  court,  and  delivers  the 
note  to  the  plaintiff  in  the  suit.  This  is  the  only  mode  by  which 
the  assignment  could  be  made,  and  no  objection  can  be  taken  to 
it. 

The  defendant  resting  on  his  demurrer,  the  court  could  do  no 
less  than  enter  an  interlocutory  judgment  thereon,  and  direct  the 
clerk  to  compute  the  damages.  On  his  report  coming  in,  final 
judgment  was  entered  for  the  amount  reported  to  be  due,  all 
which  is  in  conformity  with  the  practice  in  such  cases,  and  with 
the  statute. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Louisa  Miller  et  al9  Appellants,  v.  Gabriel  Marckle, 

Appellee. 

appeal  from  morgan. 

While  a  widow  may  release  her  interest  in  the  homestead  right,  such  a  release 
will  not  affect  the  interest  of  the  children. 

In  September,  1858,  appellee  filed  his  bill  in  the  Morgan 
Circuit  Court,  for  the  foreclosure  of  two  mortgages  on  the  west 
half  of  the  north-east  quarter  of  Section  eighteen,  in  Township 
sixteen  north,  Range  eleven  west  of  the  third  principal  meri- 
dian, situated  in  Morgan  county,  Illinois,  executed  by  Wm.  R. 
Miller  to  appellee;  one  was  executed  on  the  17th  day  of  Janu- 
ary, 1857,  to  secure  two  notes  executed  by  said  Wm.  R.  Miller, 
the  first  in  favor  of  E.  F.  Valentine,  for  the  sum  of  $325,  by 
him  assigned  to  appellee,  and  dated  Dec.  13,  1855,  and  the  sec- 
ond was  executed  by  said  Miller  to  appellee,  for  $272.50,  with 
indorsed  payment  of  $220;  and  the  other  mortgage  was  exe- 
cuted on  the  2nd  day  of  October,  1857,  to  secure  a  note  for 
$1,000,  executed  by  said  Miller  to  appellee  on  the  same  day. 

At  the  October  term  of  the  court,  said  Miller  filed  his 
answer  to  the  bill,  admitting  the  execution  of  the  said  notes 
and  mortgages,  and  that  the  first  and  second  notes  mentioned 
[*403]  were  made  in  good  faith,  but  that  the  third  note  men- 
tioned, and  the  mortgage  to  secure  the  same,  were,  by  arrange- 
ment with  appellee,  made  to  delay  his  creditors ;  and  he  admitted 
nothing  more  in  his  answer. 

At  the  March  term,  1861,  appellee  filed  his  affidavit,  showing 
that  said  Miller  and  his  wife  Louisa,  at  the  time  of  filing  his 
bill,  were  in  possession  of  said  premises  as  a  homestead,  and 
afterwards  abandoned  the  same  as  such;  that  on  the  26th  of 
November,  1859,  by  virtue  of  a  decree  of  said  court,  the  same 
were  sold  by  the  master  to  affiant  for  $1,767.14;  that  on  the  4th 
of  March,  1861,  said  master  conveyed  the  same  to  appellee; 
that  the  premises  were  worth  at  least  that  sum ;  that  said  Miller 
died  in  August,  1860,  without  asserting  his  homestead  right  to 
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said  premises;  that  on  the  5th  day  of  December,  1860,  said 
Louisa,  the  widow  of  said  ¥m.  R.  Miller,  executed  to  him  a 
quit-claim  deed  of  said  premises,  and  that  he  had  read  to  said 
Louisa  the  aforesaid  master's  deed,  and  demanded  possession  of 
the  said  premises.  Also  another  affidavit,  showing  that  he  had 
served  on  said  Louisa  a  notice,  that  he  would,  at  the  March 
term,  1861,  make  a  motion  for  an  order  for  a  writ  of  execution 
and  for  possession  of  said  premises. 

On  the  28th  day  of  March,  1861,  the  appellants  filed  the 
affidavit  of  said  Louisa,  showing  that  the  said  Miller,  at  the 
time  of  the  execution  of  the  mortgages,  was  residing  on  the 
said  premises  as  a  homestead,  as  the  head  of  his  family,  and  re- 
siding with  the  same;  that  he  had  not  released  his  right  under 
the  homestead  exemption  law  to  said  premises;  that  the  said 
Louisa  was  not  a  party  to  either  of  said  mortgages;  that  she 
had  not  released  her  homestead  exemption  right  to  said  prem- 
ises; that  the  said  Miller  departed  this  life  on  the  26th  of  Au- 
gust, 1860,  leaving,  surviving  him,  his  widow,  said  Louisa,  and 
his  children  and  minor  heirs,  Georgia  Miller,  David  Miller,  and 
John  R.  Miller ;  that  she  has  been  the  head  of  her  family,  re- 
siding with  the  same,  ever  since  the  death  of  her  said  husband, 
and  that  said  premises  were  then,  and  most  of  the  time  since 
the  death  of  her  said  husband,  occupied  by  her  and  her  said  in- 
fants as  a  homestead;  that  one  or  the  other  of  her  said  infant 
children  had  resided  on  said  premises  ever  since  the  death  of 
said  Miller;  that  all  the  time  after  the  execution  of  said  mort- 
gages the  premises  were  occupied  by  him  as  a  homestead,  either 
by  himself  or  by  his  tenants  paying  him  rent;  that  the  said 
Miller  moved  from  the  premises  on  account  of  his  apprehensions 
of  violence  against  him  by  said  appellee,  who  was  repeatedly 
disturbing  him  in  his  possession. 

And  on  the  same  date  appellants  filed  the  affidavit  of  James 
W.  Miller,  showing  substantially  the  facts  stated  in  the  [*404] 
affidavit  of  said  Louisa;  that  he,  affiant,  and  one  Isaac  Barbor. 
occupied  the  premises  as  tenants  of  ¥m.  R.  Miller,  from  the 
time  Miller  moved  off  of  the  same,  which  was  in  1858,  until  the 
death  of  Miller;  that  he  continued  in  the  occupation  of  said 
premises  as  the  tenant  of  Miller,  under  the  contract  of  lease 
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made  with  Miller,  until  Louisa,  with  her  infant  children,  moved 
back  on  to  said  premises,  and  occupied  the  same  as  her  home- 
stead and  homestead  of  the  children. 

At  the  September  term,  1861,  appellee  filed  his  amended 
affidavit,  showing  that  the  decree  of  foreclosure  in  this  cause 
was  had  to  secure  the  payment  of  a  part  of  the  purchase  money 
for  the  mortgaged  premises;  that  Louisa,  together  with  said  in- 
fant children,  were  occupying  and  claiming  said  premises  under 
the  homestead  exemption  law,  and  that  they  were  committing 
waste  on  the  same,  and  prayed  an  injunction. 

And  at  the  same  term,  appellee  filed  his  amended  affidavit, 
showing  that  the  decree  of  foreclosure  and  the  master's  deed  of 
said  premises  had  been  served  on  the  three  minor  children. 

And  he  also  then  filed  the  affidavit  of  Z.  Wells,  showing  that 
Miller  had  stated  in  his  presence  that  he  had  made  a  note  to  E. 
F.  Valentine  for  the  premises  in  question,  that  Yalentine  had 
assigned  it  to  the  appellee,  and  that  he  (Miller)  had  mortgaged 
said  premises  to  appellee  to  secure  said  note. 

And  at  the  same  term,  appellants  filed  the  affidavit  of  David 
0.  Miller,  showing  that  the  said  Yalentine  note  was  executed  by 
said  ¥m.  R.  Miller  to  Yalentine  in  the  year  1855,  and  that  the 
mortgage  securing  the  same  was  executed  by  said  Wm.  R. 
Miller  to  appellee  in  the  year  1857,  after  the  assignment  of 
said  note,  and  that  he  did  not  believe  that  the  said  note  was 
given  to  Yalentine  for  the  purchase  money  of  said  premises; 
that  the  special  master,  who  sold  the  premises  under  the  decree, 
did  not  cause  said  premises  to  be  appraised  by  a  jury  of  the 
county,  nor  did  the  appellee  set  off  to  said  "Wm.  R.  Miller  one 
thousand  dollars  worth  of  the  said  premises  as  his  homestead, 
nor  did  the  special  master  serve  the  said  Miller  with  a  copy 
of  appraisal  of  said  premises,  as  the  statute  provides  in  such 
cases;  and  that  appellee  became  the  purchaser  of  said  premises 
for  the  sum  of  $1,767.14. 

And  at  said  term  the  court  heard  the  motion  of  appellee 
for  a  writ  of  possession,  and  the  cross-motion  of  appellants  to 
vacate  the  decree  of  foreclosure  and  the  sale  of  the  premises 
under  the  same,  upon  the  affidavits  and  exhibits  aforesaid, 
and  also  the  deed  of  Yalentine  to  Miller  conveying  the  said 
482 


JANUARY   TEEM,  1862.  404 

Miller  et  al.  v.  Marckle. 

premises  to  said  Miller,  executed  on  the  12th  day  of  January, 
1857,  acknowledging  the  receipt  of  §1,500,  being  the  whole  of 
the  consideration  for  the  same,  (first  having  appointed  [  *405  ] 
C.  Epler  guardian  ad  litem  of  said  infants),  and  decreed  that 
the  motion  of  appellee  be  allowed,  and  that  appellants'  cross- 
motion  be  disallowed  and  overruled,  and  that  appellee  have  a 
writ  of  assistance  to  put  him  in  possession  of  said  premises. 
From  which  decree  an  appeal  was  taken  by  said  Louisa,  and 
the  said  infants  by  their  guardian  ad  litem. 

The  errors  assigned  and  relied  on  in  this  cause  are: 
The  court  erred  in  decreeing  that  the  motion  of  appellee  be 
allowed,  and  that  he  have  a  writ  of  possession. 

The  court  erred  in  overruling  the  cross-motion  of  the  appel- 
lants, and  in  not  vacating  the  decree  of  foreclosure  and  the  sale 
under  the  same. 

Morrison  &  Epler,  for  Appellants. 

D.  A.  Smith,  for  Appellee. 

Breese,  J.  The  appellants  assign  for  error  the  allowance  of 
the  motion,  founded  on  certain  affidavits  made  by  Marckle,  for 
a  writ  of  possession  of  the  premises  bought  by  him  under  the 
mortgage  sale,  and  in  not  vacating  the  decree  of  foreclosure 
and  sale  on  their  motion  and  affidavits. 

The  wife,  now  widow  of  Miller,  one  of  the  appellants,  was 
not  a  party  to  the  bill  to  foreclose,  nor  has  she,  at  any  time, 
released  her  right  of  homestead  exemption,  in  the  mode  pre- 
scribed by  the  statute,  according  to  the  construction  put  by  this 
court  on  that  statute.  In  Kitchell  v.  Burgwin  and  Wife,  21 
111.  45,  this  court  said,  a  formal  release  or  waiver  of  the  statute 
must  be  executed.  It  must  appear  that  the  privileges  and  ad- 
vantages of  the  act  were  in  the  contemplation  of  the  parties 
executing  the  deed,  and  that  they  were  expressly  released  or 
waived  in  the  mode  pointed  out  in  the  statute.  To  the  same 
effect  is  Vansant  v.  Vansant,  23  111.  541. 

In  the  case  of  Vansant  we  said,  when  the  householder  dies, 
the  exemption  continues  after  his  death  for  the  benefit  of  the 
widow  and   family,  some  or  one  of  them  continuing  to  occupy 
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such  homestead  until  the  youngest  child  shall  become  twenty- 
one  years  of  age,  and  until  the  death  of  such  widow.  The 
appellee  insists,  that  at  the  time  of  the  decree,  Miller  did  not 
insist  upon  his  homestead  right,  and  that  since  his  death,  his 
widow  has  released  all  her  interest  to  the  appellant.  That 
release  is  a  general  one,  and  however  it  may  effect  her,  cannot 
affect  the  interest  of  her  children  as  secured  by  the  Homestead 
Act. 

[*406]  But  it  is  insisted,  that  one  of  the  notes  for  which  one 
of  the  mortgages  was  executed,  was  given  to  secure  the  pur- 
chase money  of  the  land,  and  under  the  second  section  of  the 
act  the  land  cannot  be  exempt  from  sale. 

This  would  appear  so  from  the  affidavit  of  Wells,  and  the 
circumstances  of  the  case  corroborate  his  statement,  but  it  is 
ex  parte  altogether,  and  a  vital  question  in  this  case.  It  is  de- 
cisive of  the  claim  set  up  by  the  widow  and  children.  It  is 
true  the  parties  have  not  had  a  full  opportunity  of  contesting 
that  important  fact,  nor  do  they  ask  to  do  so,  and  we  can,  there- 
fore, but  find  as  the  court  below  has  found,  that  the  first  mort- 
gage was  given  "  for  a  debt  or  liability  incurred  for  the  purchase 
of  the  land  mortgaged  and  sold  under  the  decree,"  and  that 
appellee  must  be  allowed  the  benefit  of  his  motion.  The  de- 
cree upon  the  mortgage  given  to  secure  the  payment  of 
one  thousand  dollars,  and  alleged  to  have  been  given  to  defraud 
creditors,  was  reversed  by  this  court  in  the  case  of  Miller  v. 
Marckle,  21  111.  152,  but  that  judgment  is  not  insisted  on  here, 
nor  is  there  any  appeal  from  the  original  decree.  The  judg- 
ment of  the  Circuit  Court  on  the  motion  is  affirmed. 

Judgment  affirmed. 
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Thomas  J.  Buntain,  Plaintiff  in  Error,  v.  John  W. 
Blackbuen,  Administrator  of  Paul  N.  Moyer,  de- 
ceased, Defendant  in  Error. 

ERROR  TO  EDGAR. 

A  bill  to  restrain  the  collection  of  a  judgment,  should  not  only  show  a  good 
reason  why  the  evidence  was  not  saved  by  a  bill  of  exceptions,  but  should 
also  show  what  the  evidence  was  which  authorized  the  judgment  complained 
of,  and  the  grounds  of  his  defense,  the  reason,  if  any,  why  it  was  not  made, 
and  such  other  facts  as  would  make  a  case,  or  there  will  not  be  error  in  the 
dismissal  of  the  bill. 

This  was  a  proceeding  on  the  chancery  side  of  the  Edgar 
Circuit  Court. 

The  record  shows,  that  on  the  7th  day  of  December,  1857, 
Thomas  J.  Buntain,  complainant,  filed  his  bill  in  said  court, 
praying  injunction,  etc.  The  bill  represents  that  John  "W. 
Blackburn,  as  administrator  of  Paul  N",  Moyer,  deceased,  who 
was  thereby  made  defendant  to  this  bill,  at  the  April  term  of 
the  Edgar  Circuit  Court,  1857,  obtained  a  judgment,  as 
afterwards  set  forth,  against  complainant,  for  the  sum  of 
$89.04,  and  costs,  on  which  execution  had  issued  against  [  *407  ] 
the  goods  and  chattels  of  complainant,  which  was  in  the  hands 
of  a  deputy  sheriff  of  Edgar  county,  who  had  levied  the  same 
on  the  lands  of  the  complainant;  that  said  sheriff  would  pro- 
ceed to  coerce  the  collection  of  said  judgment,  etc.,  unless 
restrained,  etc.  Bill  shows  how  judgment  was  obtained;  sets 
forth  a  contract  for  renting  a  mill;  a  breach  of  the  contract, 
and  a  subsequent  oral  contract  in  lieu  of  the  first.  Shows 
occupancy  of  mill  premises  under  said  last  contract,  and  repairs 
done  to  amount  of  $140;  that  repairs  equaled  rent,  and  that 
complainant  overpaid  the  same,  $40  in  cash.  That  at  a  suit  for 
rent,  complainant  set  up  said  repairs  and  money  paid  as  set-off, 
and  asked  judgment  for  surplus.  That  judgment  was  rendered 
against  complainant  for  $79.21  and  costs;  that  he  appealed  to 
Edgar  Circuit  Court;  that  at  the  May  term,  1856,  thereof,  the 
case  was  tried,  and  judgment  rendered  against  complainant. 
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Motion  made  for  and  new  trial  granted,  and  case  tried  at  the 
October  term,  1856,  but  no  judgment  then  rendered.  That  no 
judgment  was  ever  rendered  in  court  while  in  session.  That 
complainant  is  informed  that  on  the  last  day  of  the  April  term, 
1857,  late  in  the  evening,  the  judge  being  sick,  and  confined  to 
his  room,  the  papers  in  the  case  were  delivered  by  the  judge 
to  an  assistant  clerk  of  the  Edgar  Circuit  Court,  with  a  memo- 
randum in  pencil  on  the  back  of  papers,  "  Mot.  overruled  and 
judgment  aff.  $89.04; "  that  said  papers  were  taken  to  the 
clerk's  office,  and  judgment  there  entered  as  in  open  court, 
although  the  complainant  is  informed  and  charges,  that  the  court 
had  then  adjourned,  and  that  being  unannounced,  he  knew 
nothing  of  said  judgment  until  about  the  close  of  the  Septem- 
ber term,  1857.  That,  believing  the  case  still  under  advisement, 
until  the  night  on  which  the  September  term,  1857,  closed,  he 
inquired  of  the  court  as  to  the  case,  when  he  was  informed  of 
the  judgment  at  the  term  previous;  charges  inability  to  apply 
for  new  trial,  to  appeal,  or  file  bill  of  exceptions  on  which  to 
base  writ  of  error,  the  court  having  been  adjourned;  charges 
absence  of  remedy  at  law,  issuance  of  execution,  and  collection 
of  judgment  unless  restrained;  prays  redress,  and  for  an  in- 
junction restraining  deputy  sheriff,  and  the  defendant,  John  W. 
Blackburn,  from  all  further  proceedings  under  judgment,  etc., 
until  further  order,  etc.;  waives  answer  under  oath,  and  asks 
that  injunction  be  made  perpetual,  etc.,  and  for  all  other  and 
proper  relief,  both  special  and  general,  etc. 

At  the  special  January  term,  1860,  of  the  Circuit  Court,  it 
appears,  that  the  defendant  demurred  orally  to  complainant's 
bill,  in  which  there  was  oral  joinder,  and  that  defendant  then 
[  *408  ]  withdrew  his  demurrer  and  filed  his  answer  to  com- 
plainant's bill. 

The  answer  of  defendant  is  a  formal  general  admission  or 
denial  of  the  allegations  of  bill — fixing  the  date  of  the  judg- 
ment erroneously  in  1858  instead  of  1857. 
The  final  order  in  the  case  is  as  follows: 
"  Now  come  the  parties,  and  the  court  being  advised  in  the 
premises,  does  now  order  and  decree,  that  the  injunction  herein 
be  dissolved,  and  cause  is  dismissed  at  the  complainant's  costs. 
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It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court,  that 
the  defendant  recover  of  the  plaintiff  his  cost  and  charges  in 
this  behalf  expended,  and  hereof  have  execution,"  etc. 

The  errors  assigned  are  six  in  number,  as  follows: 

That  the  court  below  erred  in  entertaining  the  jurisdiction  of 
the  cause,  when  all  the  parties  were  not  before  it. 

That  it  erred  in  dissolving  the  injunction  and  dismissing  the 
cause,  upon  the  coming  in  of  the  answer  of  one  of  the  defend- 
ants, Blackburn,  such  answer  being  unsupported  by  the  oath  of 
defendant,  or  by  ex  parte  affidavits,  for  that  purpose. 

That  it  erred  in  dissolving  injunction  and  dismissing  the 
cause,  no  motion  to  that  end  having  been  submitted,  etc. 

That  it  erred  in  dissolving  the  injunction  and  dismissing 
cause. 

That  court  below  erred  in  rendering  decree  against  com- 
plainant for  the  payment  of  costs  of  defendant  Blackburn. 

And  that  the  court  below  erred  in  disposing  of  the  case, 
until  cause  set  down  for  hearing. 

C.  H  Constable,  for  PlaintifT  in  Error, 

S.  P.  B-ead,  for  Defendant  in  Error. 

Caton,  C.  J  This  case  depends  entirely  on  the  sufficiency 
of  the  bill.  If  that  states  such  a  case  as  should  induce  a  court 
of  equity  to  grant  a  new  trial,  then  undoubtedly,  the  court 
erred  in  dissolving  the  injunction  and  dismissing  the  bill.  The 
circumstances  stated  in  the  bill,  we  think,  show  a  suffi- 
cient excuse  for  not  having  presented  the  evidence  in  a  bill  of 
exceptions,  so  that  he  could  assign  for  error,  the  finding  of  the 
court  upon  the  evidence.  But  the  misfortune  is,  that  he  does 
not  show  what  the  evidence  was  before  the  court,  on  the  trial 
at  law.  For  aught  that  appears,  the  evidence  was  conclusive, 
showing  the  plaintiff's  right  to  the  judgment  which  he  recov- 
ered, without  the  least  shadow  of  a  defense  by  the  defendant. 
The  complainant  does  not  claim  in  his  bill,  that  the  court 
committed  the  least  imaginable  error  upon  that  trial,  [*409] 
or  that  the  judgment  of  the  court  was  wrong.  But  he  does 
complain  that  he  had  a  good  defense  to  that  action,  which  he 
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sets  out  in  the  bill,  but  be  does  not  say  that  he  presented  that 
defense  on  the  trial  at  law,  nor  does  he  give  the  least  excuse  for 
not  having  done  so.  The  presumption  is  that  he  did  not  pre- 
sent his  defense  on  that  trial,  through  his  own  neglect.  If  this 
was  not  so,  he  should  have  shown  it  in  his  bill.  We  cannot 
presume  it  without  averments.  It  makes  no  difference  whether 
the  decree  was  made  at  the  April  or  at  the  January  term. 
The  decree  was  right,  and  must  be  affirmed. 

Decree  affirmed. 


Thomas  J.  Buntain,  Plaintiff  in   Error,  v.  Collum  H. 
Bailey,  Defendant  in  Error. 

ERROR  TO  EDGAR. 

A  general  objection  to  the  introduction  of  an  instrument  as  evidence,  is  not 
sufficient;  if  it  is  obnoxious  to  a  special  objection,  that  objection  must  be 
stated  in  the  court  below. 

This  case  originated  in  a  suit  instituted  before  an  acting  jus- 
tice of  the  peace  in  the  county  of  Edgar,  which  resulted  in  a 
judgment  in  favor  of  said  Bailey,  and  against  the  defendant 
Buntain,  and  was  removed  by  Buntain  into  the  Edgar  Circuit 
Court,  by  appeal. 

At  the  October  term,  1860,  this  cause  was  tried  before  Har- 
lan, Judge,  without  the  intervention  of  a  jury.  The  record 
shows,  that  on  this  trial,  Buntain  objected  to  the  admission  of 
transcript  and  certificates  thereon  of  the  proceedings  had  before 
Lambert  Buy,  Esq.,  claiming  to  act  as  a  justice  of  the  peace, 
in  and  for  Harrison  township,  Vigo  County,  Indiana,  on  which 
suit  was  brought  in  evidence  before  the  court,  and  the  transcript 
as  certified  admitted  by  the  court. 

The  bill  of  exceptions  shows  that  the  cause  was  submitted  to 
the  court  for  trial;  that  plaintiff  offered  in  evidence  a  trans- 
cript of  the  proceedings  had  in  Harrison  township,  county  of 
Vigo,  and  State  of  Indiana,  before  one  Lambert  Buy,  claiming 
to  act  as  a  justice  of  the  peace  in  and  for  said  township.  The 
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transcript  is  set  out  at  length,  and  purports  to  show  judgment 
in  favor  of  plaintiff  Bailey,  against  defendant  Buntain.  The 
first  certificate  appended  to  transcript  is  that  of  the  said  Lam- 
bert Duy,  signing  the  same  as  justice  of  the  peace,  without 
any  seal,  public  or  private,  affixed.  Then  follows  what  [  *410  ] 
purports  to  be  a 'certificate  of  Andrew  Wilkins,  clerk  of  the 
Circuit  Court  of  Yigo  county,  as  follows: 

"STATE  OF  INDIANA,) 

VIGO   COUNTY.  jr       ' 

"  I,  Andrew  "Wilkins,  clerk  of  the  Circuit  Court  in  and  for 
the  county  and  State  aforesaid,  do  hereby  certify,  that  Lam- 
bert Duy,  Esq.,  before  whom  the  annexed  judgment  appears  to 
have  been  rendered,  was,  at  the  time  of  rendering  such  judg- 
ment, an  acting  justice  of  the  peace  in  and  for  said  county,  and 
duly  authorized  by  law  to  render  the  same,  and  am  acquainted 
with  his  signature,  and  believe  the  annexed  signature,  purport- 
ing to  be  his,  to  be  genuine.  Witness  my  hand  and  the  seal 
of  said  court,  this  17th  day  of  May,  A.  D.  1860. 

"ANDREW  WILKINS,  Clerk." 

Then  follows  the  certificate  of  Solomon  Claypool,  as  sole 
judge  of  the  Yigo  Circuit  Court,  as  to  the  official  character 
and  certificate  of  the  clerk.  The  oill  of  exceptions  further 
shows  the  defendant's  objection  to  the  introduction  in  evidence 
of  said  pretended  transcript,  the  overruling  of  the  objection  by 
the  court,  and  admission  of  transcript  in  evidence  that  such 
transcript  was  all  the  evidence  in  the  cause,  and  that  the  cir- 
cuit judge  rendered  a  judgment  of  affirmance  of  the  judgment 
of  the  justice  of  the  peace  of  Edgar  county,  for  $65.26,  and 
that  the  defendant,  by  his  counsel,  excepted,  as  well  to  the  over- 
ruling of  said  objection,  as  to  the  admission  of  the  transcript 
in  evidence,  and  to  the  rendition  of  the  judgment  by  the»court. 

C.  H.  Constable,  for  Plaintiff  in  Error. 

S.  P.  Read,  for  Defendant  in  Error. 

Breese,  J.  This  court  has  so  frequently  decided  that 
general  objections  to  the  instrument  of  evidence  will  not  be 
entertained,  that  it  is  unnecessary,  in  this  case,  to  do  more 
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than  refer  to  the  decisions.  To  go  no  further  back,  the  case  of 
Sargeant  v.  Kellogg  et  al.,  5  Gilm.  281,  is  understood  to  hold, 
that  a  general  objection  to  the  introduction  of  a  certain  instru- 
ment of  evidence  simply  raises  the  question  of  its  relevancy. 
But  if  it  is  obnoxious  to  a  special  objection,  that  objection  must 
be  stated.  When  various  objections  may  *  be  made  to  evi- 
dence, some  of  which  may  be  removed  by  other  proof,  the 
party  making  the  objection  ought  to  point  out  specifically  those 
he  insists  on,  and  thereby  put  the  adverse  party  on  his  guard, 
[  *411  ]  and  afford  him  an  opportunity  to  obviate  them.  He 
ought  not  to  be  permitted,  after  interposing  a  general  objection, 
to  insist  on  particular  objections  in  this  court,  which,  if  even 
suggested  in  the  court  below,  might  have  been  instantly  re- 
moved. 

The  transcript  when  offered  in  evidence  was  objected  to, 
without  specifying  any  particular  grounds.  Under  the  authori- 
ty of  the  case  of  Frazer  v  McKee,  1  Scam.  558,  it  would  seem 
to  be  liable  to  but  one  objection,  which,  if  pointed  out  on  the 
trial,  might  have  been  removed,  that  is,  the  jurisdiction  of  the 
justice  of  the  peace  in  the  State  of  Indiana.  Had  that  been 
the  objection,  it  was  quite  easy  to  remove  it,  by  producing  the 
law  of  Indiana  conferring  the  jurisdiction,  and  also,  that  the 
same  law  authorized  the  clerk  to  certify  as  to  the  official  charac- 
ter. 

To  the  same  effect  are  the  cases  of  Peoria  and  Oquawka  R. 
B.  Co.  v.  Weill,  16  111.  269;  Swift  et  al.  v.  Whitney,  20  111. 
144;  Conway  v.  Case,  22  111.  127;  Funky.  Staats,  24111  633. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Michael   Hall,   Plaintiff  in  Error,  v.  Frank  Nees, 
Defendant  in  Error. 

ERROR  TO  COLES. 

According  to  the  strict  rules  of  practice,  a  motion  in  arrest  of  judgment  is  a 
waiver  of  a  motion  for  a  new  trial.     A  party  who  has  filed  both  motions, 
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and  calls  up  his  motion  in  arrest  and  has  it  disposed  of,  and  then  allows 
judgment  to  be  rendered,  without  directing  the  attention  of  the  court  to 
the  other  motion,  will  be  held  to  have  waived  his  motion  for  a  new  trial. 
It  is  allowable  to  include  in  the  same  declaration,  divers  distinct  words  of 
slander,  of  different  import. 

This  is  an  action  on  the  case  for  words  spoken. 

The  declaration  alleges  four  several  conversations  between 
defendant  and  divers  persons,  in  each  of  which  defendant  ut- 
tered several  distinct  "  sets  of  words,"  charged  as  slanderous  to 
plaintiff,  as  follows: 

First  conversation  alleged: 

"  He  (meaning  plaintiff)  stole  my  corn."  "  He  (meaning 
plaintiff)  and  Smith  Horton  stole  my  corn."  "He  (meaning 
plaintiff)  stole  my  hogs."  "He  (meaning  plaintiff)  stole  my 
eggs  and  apples."  "He  (meaning  plaintiff )  keeps  Smith 
Horton  to  steal  my  corn,  and  he  (meaning  plaintiff)  [*412] 
conceals  it."  "He  (meaning  plaintiff)  is  a  thief."  "He 
(meaning  plaintiff)  keeps  a  whore  house." 

Second  conversation  alleged: 

"  Frank  (  meaning  plaintiff)  stole  my  corn."  "  Frank  (mean- 
ing plaintiff )  stole  hogs  from  me."  He  (meaning  plaintiff) 
stole  hogs  from  me."  "  He  (  meaning  plaintiff)  and  Smith  Hor- 
ton stole  my  corn."  "Since  he  (meaning  plaintiff)  has  come 
here  (  meaning  the  neighborhood  of  said  defendant  )  my  eggs 
and  apples  are  all  stolen,"  (  meaning  and  intending  thereby  to 
charge  that  the  said  plaintiff'  stole  the  eggs  and  apples  of  said 
defendant.) 

Third  conversation  alleged: 

"  He  (meaning  plaintiff )  keeps  Smith  Horton  to  steal  my 
corn,  and  he  (meaning  plaintiff)  receives  it  and  conceals  it." 
"  Smith  Horton  steals  my  corn,  and  he  (  meaning  plaintiff)  re- 
ceives it."  "Smith  Horton  stole  my  corn,  and  he  (meaning 
plaintiff)  conceals  it."  "Smith  Horton  steals  my  corn,  and  he 
(meaning  plaintiff)  conceals  it  and  uses  it,"  (meaning  and  in- 
tending thereby  to  charge  said  plaintiff  with  receiving  for  his 
own  gain,  and  concealing  stolen  property,  he,  the  said  plaintiff, 
then  and  there  knowing  said  property  to  have  been  so  stolen.) 


Fourth  conversation  alleged: 
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"He  (meaning  plaintiff)  keeps  a  whore  house."  "His 
(meaning  said  plaintiff's)  house  is  no  better  than  a  whore 
house."  "  He  (meaning  plaintiff)  keeps  a  lot  of  whores," 
(meaning  at  the  house  of  said  plaintiff.)  "He  (meaning 
plaintiff)  keeps  his  daughter  and  a  hired  girl  there,  (meaning 
at  the  house  of  said  plaintiff)  to  keep  a  whore  house. 

There  was  a  demurrer  to  the  declaration  and  the  several  alle- 
gations thereof,  which,  after  being  filed,  was  withdrawn,  with- 
out any  judgment  of  the  court  thereupon,  and  defendant  filed 
four  pleas.  General  issue,  and  three  pleas,  justifying  certain 
"  sets  of  words  "  alleged  in  declaration. 

Issue  joined,  (  defendant  withdrew  his  second  plea),  trial  by 
a  jurjr,  and  verdict  as  follows:  "We  the  jury  find  the  defend- 
ant guilty,  and  assess  said  plaintiff's  damages  at  five  hundred 
dollars." 

Thereupon  a  motion  for  a  new  trial,  and  in  arrest  of  judg- 
ment, was  entered  by  defendant,  which  motions  were  taken 
under  advisement  by  the  court. 

Thereupon  the  court  rendered  judgment  for  plaintiff,  for  five 
hundred  dollars  and  costs  of  suit. 

The  motion  in  arrest,  was  put  upon  the  ground  that  the 
declaration  showed  divers  and  distinct  allegations  of  words 
[*413  ]  spoken,  divisible  in  their  nature,  some  of  which  are  not 
actionable. 

H.  P.  W.  Beomwell,  for  Plaintiff  in  Error. 

John  Scholfield,  for  Defendant  in  Error. 

Caton,  C.  J.  After  the  verdict  in  this  cause  was  rendered, 
the  defendant  entered  two  distinct  motions — one  in  arrest  of 
judgment,  and  the  other  for  a  new  trial;  which  were  continued. 
At  the  next  term,  as  the  record  states,  the  counsel  for  both 
parties  called  up  the  motion  in  arrest  and  argued  it;  upon  which 
the  court  took  time  to  consider  until  the  next  succeeding  term, 
when  the  motion  in  arrest  was  overruled,  and  final  judgment 
was  rendered  on  the  verdict.  It  is  laid  down  as  a  general  rule, 
in  works  on  practice,  that  a  motion  in  arrest  of  judgment  is  a 
waiver  of  a  motion  for  a  new  trial.  The  motion  for  a  new  trial 
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should  be  made  and  determined,  where  it  is  relied  upon,  before 
the  motion  in  arrest  is  made.  But  if  we  were  not  disposed  to 
adhere  to  this  technical  rule,  and  to  allow  both  motions  to  be 
pending  at  the  same  time,  there  was  clearly  a  waiver  of  the 
motion  for  a  new  trial  in  this  case.  After  the  defendant  filed 
his  motion  for  a  new  trial,  he  allowed  it  quietly  to  sleep  among 
the  files  of  the  court,  during  several  terms,  without  ever  pre- 
senting it  to  the  consideration  of  the  court;  while  in  the  mean- 
time, he  called  up  and  argued  his  motion  in  arrest,  and  pressed 
it  to  a  decision,  and  allowed  final  judgment  to  be  entered  up. 
If  he  intended  to  rely  upon  his  motion  for  a  new  trial,  he  should 
have  called  it  up  and  asked  a  decision  upon  it,  before  the  entry 
of  final  judgment  at  least.  After  the  court  had  decided  the 
motion  which  had  been  presented  and  argued,  it  was  not  its 
duty  to  hunt  over  the  files  in  the  cause  to  see  if  some  other  mo- 
tion had  not  been  slipped  in,  which  should  be  decided  before 
final  judgment  should  be  rendered.  If  the  defendant  really  in- 
tended to  rely  upon  the  motion  for  a  new  trial,  it  has  much  the 
appearance  of  a  trick,  in  allowing  it  to  be  passed  over  in  silence, 
until  final  judgment  was  rendered,  and  now  for  the  first  time 
press  it  upon  the  attention  of  an  appellate  court,  not  upon  its 
merits,  but  simply  complaining  that  the  Circuit  Court  did  not 
decide  it  one  way  or  the  other.  We  do  not  feel  inclined  to  en- 
courage this  kind  of  silent  practice.  The  objections  urged  to 
the  declaration,  on  the  motion  in  arrest,  would  apply  to  all  the 
most  approved  precedents  to  be  found  in  works  on  pleadings. 

That  motion  was  properly  overruled,  and  the  judgment  must 
be  affirmed.  Judgment  affirmed. 


The  Town  of  Lewiston,  Plaintiff  in  Error,  v.  [*414] 
William  Proctor,  Defendant  in  Error. 

ERROR  TO  FULTON. 

In  an  action  to  recover  a  penalty  for  obstructing'  a  village  street,  after  the 
ordinance  establishing  the  offense  and  the  penalty  has  been  given  in  evi- 
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dence  without  objection,  evidence  of  a  private  act  of  the  legislature  legaliz- 
ing the  ordinances,  was  properly  excluded  from  the  jury.  The  statute 
might  have  been  proper  preliminary  evidence,  but  after  the  introduction  of 
the  ordinances,  it  became  irrelevant. 

The  plea  of  nul  tiel  corporation,  is  a  plea  in  bar. 

In  actions  before,  and  upon  appeals  from,  justices  of  the  peace,  the  defendant 
has  a  right  to  insist  upon  proof  of  every  material  fact  necessary  to  a  recovery, 
just  as  if  all  the  requisite  pleas  had  been  filed.  And  the  plaintiff,  if  a  cor- 
poration, must  prove  its  corporate  existence. 

A  continuous  and  uninterrupted  use  of  a  highway  by  the  public,  for  more  than 
twenty  years,  creates  a  prescriptive  right  to  the  use  of  the  road.  And  this 
right  continues,  until  it  is  clearly  and  unmistakably  abandoned. 

A  partial  or  transient  non-user  of  a  highway,  by  reason  of  the  travel  being 
diverted  to  other  roads,  is  not  sufficient  to  establish  its  abandonment. 

The  fact,  that  a  village  road  has  not  been  repaired  by  the  corporate  authori- 
ties, may  be  evidence  tending  to  show  that  the  corporation  does  not  regard 
it  as  a  highway.  This  will  not  be  the  case,  however,  if  it  appears,  that, 
from  the  nature  of  the  ground,  the  road  has  needed  no  repairs. 

In  an  action,  to  recover  a  penalty,  for  obstructing  a  highway,  if  the  complaint 
gives  a  local  description,  sufficient  to  fix  the  precise  point  obstructed,  and 
also  the  termini  of  the  road,  the  latter  may  be  disregarded.  But  when  the 
allegation  is  general,  that  a  road  leading  from  one  point  to  another  has 
been  obstructed,  the  existence  of  the  road,  between  the  points  named,  must 
be  proved,  as  a  matter  of  essential  description. 

In  prosecutions  for  obstructing  highways,  the  rule  is,  that  every  averment 
must  be  established,  by  a  clear  preponderance  of  evidence.  And  it  is  error 
to  instruct  the  jury  that  they  must  be  satisfied  of  the  defendant's  guilt,  be- 
yond a  reasonable  doubt,  before  they  could  find  against  him.  This  latter 
rule  obtains  only  in  criminal  prosecutions,  affecting  life  or  liberty. 

This  was  an  action  commenced  by  complaint,  before  the  police 
justice  of  the  town  of  Lewiston,  Fulton  county,  Illinois,  for  the 
violation  of  an  ordinance,  by  placing  and  continuing  obstruc- 
tions, in  one  of  the  streets  of  said  town. 

The  police  justice  rendered  judgment  against  the  defendant, 
Proctor,  from  which  he  appealed  to  the  Circuit  Court  of  Fulton 
county.  From  which  court  (the  judge  thereof  having  been  of 
counsel  in  the  cause),  a  change  of  venue  was  ordered,  to  Mason 
county. 

At  the  October  term,  1861,  of  the  Mason  Circuit  Court,  a 
trial  was  had  before  the  court,  Harriott,  Judge,  and  a  jury. 
The  defendant  was  found  not  guilty,  and  judgment  was  rendered 
against  the  plaintiff  for  costs. 
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On  the  trial,  the  plaintiff  gave  in  evidence  the  charter  of 
the  town  of  Lewiston  (Session  Laws  of  1857,  p.  1038,)  [*415] 
and  proved  the  acceptance  of  and  organization  under  the  charter. 
The  plaintiff  then  read,  without  objection,  the  ordinances  of  the 
town,  defining  the  offense  and  fixing  the  penalty. 

Plaintiff  then  offered  in  evidence  an  amendment  to  the  char- 
ter (Session  Laws  of  1859,  p.  635-6,)  to  which  the  defendant 
objected.  The  court  sustained  the  objection  as  to  section  five, 
of  the  act,  but  permitted  the  remainder  to  be  read. 

Plaintiff  then  introduced  a  number  of  witnesses,  who  testified, 
as  to  the  location  of  the  road,  and  as  to  its  being  used  as  a  pub- 
lic highway  for  many  years. 

The  plaintiff  then  gave  in  evidence  the  record  of  the  proceed- 
ings of  the  County  Commissioners'  Court  of  Fulton  county, 
showing  an  order  by  the  court,  in  pursuance  of  a  petition  duly 
presented  to  it,  appointing  commissioners  to  lay  out  a  road, 
from  Lewiston  to  the  ford  of  Spoon  river. 

Also,  a  report  of  the  commissioners  that  they  had  laid  out 
the  road. 

Also,  an  order  of  the  said  County  Commissioners'  Court,  that 
the  said  road  be  opened  and  declared  a  public  highway. 

Also,  further,  from  the  records  of  the  County  Commission- 
ers' Court,  showing  an  order  of  the  said  court,  in  pursuance 
of  a  petition  duly  presented,  appointing  commissioners  to  re- 
locate the  said  road.  And  the  report  of  the  commissioners 
that  they  had  reviewed  and  relocated  the  road.  And  an  order 
of  the  court  declaring  the  road  as  relocated,  a  public  highway. 
The  plaintiff  then  introduced  a  witness  who  testified  that  the 
said  road,  as  relocated,  passed  over  the  point  in  controversy. 

The  defendant  offered  in  evidence,  the  records  of  the  County 
Commissioners'  Court,  showing  the  location  of  another  road, 
which  it  was  claimed  had  superseded  the  road  alleged  to  have 
been  obstructed.  He  then  introduced  a  large  number  of  wit- 
nesses, whose  testimony  tended  to  show  that  the  travel  on  the 
old  road  had  greatly  diminished,  and  that  it  had  been  aban- 
doned by  the  public,  since  the  location  of  the  new  road. 
There  were  thirty-one  instructions   asked  for  by  the  plaintiff, 
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and  twenty-eight  by  the  defendant,  but  the  only  questions  arising 
upon  them  are  stated  in  the  opinion  of  the  court. 

See  this  case  reported  in  23  111.  533,  and  in  25  111.  153. 

S.  C.  Jttdd,  for  Plaintiff  in  Error. 

E".  Bushnell,  for  Defendant  in  Error. 

"Walker,  J.  It  is  urged  as  grounds  of  reversal,  that  the 
[*416]  court  below  rejected  evidence,  proper  and  pertinent  to 
the  issue.  The  plaintiff  in  error  offered  to  read  in  evidence,  the 
fifth  section  of  the  act  of  the  21st  of  February,  1859,  which 
the  court  rejected,  and  exceptions  were  noted.  To  this  decision 
we  are  unable  to  perceive  any  objection  as  its  relevancy  is  not 
apparent.  The  ordinances  creating  the  offense  had  been  read  to 
the  jury  without  objection.  Had  an  objection  been  interposed 
to  the  validity  of  these  ordinances,  then  this  section  of  the  stat- 
ute would  have  been  proper  preliminary  evidence,  to  authorize 
their  admission.  But  they  having  been  admitted  without  objec- 
tion, defendant  could  not  afterwards  question  their  validity.  If 
the  offense  was  committed  after  the  adoption  of  this  act,  then 
this  act  established  the  validity  of  the  ordinances  which  defined 
the  offense,  and  imposed  the  penalty.  But  if  it  occurred  before 
that  time,  then  whether  it  was,  when  committed,  innocent  or 
penal,  depended  alone  on  the  validity  of  the  ordinances,  inde- 
pendent of  this  enactment,  as  it  could  not  have  been  the  object, 
and  no  language  is  employed  which  indicates  a  design,  to  give 
this  section  a  retrospective  operation.  It  was  only  designed  to 
cure  any  defects  that  might  then  exist,  and  to  render  them  valid 
in  the  future. 

It  is  again  urged,  that  the  court  erred  in  admitting  evidence, 
that  the  plaintiff  had  been  acting  as,  and  exercising  the  rights 
and  privileges  of  a  municipal  corporation.  This  evidence  was 
proper,  if  the  plea  of  nul  tiel  corporation  is  in  bar  of  the 
action,  but  it  was  not,  if  it  is  a  plea  in  abatement.  All  mat- 
ter of  the  latter  character,  must  be  interposed  before  a  plea 
in  bar,  or  it  will  be  regarded  as  waived.  It  is  said  by  Ser- 
geant Williams  in  his  notes  to  Saunders'  .Reports,  (vol.  1,  p. 
340  a,  n.  2),  that  "  the  defendant  can  only  plead  nul  tiel  cor- 
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f  oration  in  bar  of  the  action,  by  a  corporation."  And  it  is 
believed  that  this  rule  has  since  been  followed  by  the  courts, 
both  in  Great  Britian  and  in  this  country.  When  this  plea  is 
interposed,  it  operates  as  a  special  traverse  of  the  averment, 
that  the  plaintiff  is  a  corporation,  and  puts  it  upon  proof  of 
that  fact.  As  in  trials  before  justices  of  the  peace,  and  in  the 
Circuit  Court,  on  appeals  from  their  judgments,  formal  written 
pleadings  are  not  required,  and  the  defendant  has  a  right  to 
insist  upon  proof  of  all  the  material  facts  necessary  to  a  recov- 
ery, precisely  as  if  pleas  were  filed.  It  was  necessary  that 
the  plaintiff  should  have  proved  its  corporate  existence.  This 
evidence  was  therefore  material,  and  should  have  been  ad- 
mitted. 

"It  is  also  urged,  that  the  court  below  erred  in  refusing  to 
grant  a  new  trial.  First,  because  the  jury  found  against  the 
evidence;  and  secondly,  because  the  court  refused  to  give 
plaintiff's  instructions  as  asked  for,  and  in  modifying  [*417] 
them,  and  in  giving  improper  instructions  for  the  defendant. 
Other  errors  were  assigned,  but  they  are  embraced  in  these,  and 
will  not,  therefore,  be  separately  discussed. 

Is  the  finding  of  the  jury  in  this  case,  manifestly  against 
the  weight  of  evidence?  We  think  it  is.  Three  witnesses  on 
behalf  of  plaintiff,  testified,  that  they  had  known  the  road  in 
controversy,  since  1837,  and  that  it  had  during  that  time,  been 
traveled  as  a  public  highway.  Four  others  swear  that  they  had 
known  it  to  be  thus  used  since  1838.  Another  since  1840,  one 
since  1841,  one  since  1842,  two  since  1844,  and  one  since  1857. 
Of  the  witnesses  produced  by  defendant,  one  testified,  that  he 
had  known  the  road  since  1828,  and  that  it  had  been  used  and 
traveled  by  the  public  since  that  time.  Another  had  known  it 
since  1831,  to  be  thus  used,  and  another  after  1843.  These  wit- 
nesses all  speak  of  what  they  know,  were  all  citizens  of  the 
immediate  vicinity,  with  every  opportunity  of  being  well  in- 
formed, traveling  it  themselves,  and  seeing  others  do  so,  during 
the  time  of  which  they  speak.  Opposed  to  this  affirmative 
evidence,  a  large  number  of  witnesses  state  that  the  greater 
portion  of  the  travel  had  abandoned  this,  and  sought  other 
routes;  or  say  that  they  supposed  the  road  had  been  abandoned 
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as  a  public  highway.  We  think  the  evidence  most  clearly  re- 
buts all  presumption,  that  the  road  had  ever  been  abandoned 
as  a  public  highway. 

The  question  then  arises,  whether  this  road  had  a  legal  ex- 
istence at  the  time  it  was  obstructed  by  defendant.  The  evi- 
dence of  user  clearly  shows  that  it  had,  by  prescription.  No 
less  than  nine  witnesses  testified  to  the  use  of  the  road  by  the 
public  for  a  period  of  over  twenty  years.  And  from  their 
evidence,  it  appears  to  have  been  continuous  and  uninter- 
rupted during  all  that  time.  It  is  true  that  there  was  a  great 
difference  in  the  number  who  traveled  it  at  different  periods, 
still  it  was  used  and  enjoyed  by  the  public  for  the  purpose  of 
travel.  This  period,  wherever  the  common  law  obtains,  has 
always  created  a  prescriptive  right,  as  well  in  the  public,  as 
in  private  individuals.  Such  a  right  once  obtained  is  valid, 
and  may  be  enjoyed  by  the  public  to  the  same  extent  as  if  a 
grant  existed,  it  being  the  legal  intendment  that  its  use  was 
originally  founded  upon  such  a  right.  This  right  of  user  also 
continues  until  it  is  clearly  and  unmistakably  abandoned. 
And  in  this  case  no  such  abandonment  has  been  shown. 

Again,  the  order  of  the  Commissioners'  Court  of  Fulton 
county,  in  December,  1830,  by  which  commissioners  fee-  view 
and  locate  the  road  named  in  the  order,  were  appointed,  ap- 
pears to  be  regular  and  valid.  Nor  is  any  objection  perceived 
[  *418  ]  to  their  report,  or  the  order  confirming  it,  and  estab- 
lishing the  road,  and  ordering  it  to  be  opened.  The  commis- 
sioners report,  that  they  had  made  the  location,  "  commencing 
at  the  south  end  of  Main  street,  in  Lewiston,  thence  a  little 
south  of  west,  to  the  first  branch  west  of  Lewiston,"  etc.  The 
evidence  shows  that  the  road  obstructed,  commenced  at  the 
south  end  of  Main  street,  and  runs  with  the  south  line  of  the 
town,  the  direction  of  which  is  a  little  south  of  west.  This 
would  seem  to  identify  this  as  the  road  which  was  obstructed. 

The  same  court  again,  in  1845,  appointed  viewers  to  survey 
and  relocate  a  road  from  Lewiston  to  Spoon  river.  The  road 
was  relocated,  the  report  filed  and  approved,  the  road  estab- 
lished and  ordered  to  be  opened  forty  feet  in  width.  Stewart, 
who  was  one  of  the  viewers,  testified  that  they  located  the 
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road  from  the  mouth  of  Mechanic  street,  running  west,  or 
westerly,  fifty-four  rods,  to  the  north-west  corner  of  defendant's 
field,  and  over  the  exact  point  in  controversy,  and  thence  ran  a 
south-westerly  direction  to  the  old  Spoon  river  bridge.  ISTo  ob- 
jection is  perceived  to  these  orders  locating  these  roads.  The 
Commissioners'  Court  must  be  presumed  to  have  had  jurisdic- 
tion, until  it  is  rebutted,  and  no  such  effort  was  made  on  the 
trial  below. 

It  was  attempted  to  be  shown,  that  the  public  had  acquired 
another  and  different  road,  which  accommodated  the  same 
travel,  and  that  this  had  been  abandoned.  In  this,  we  think 
the  defendant  has  entirely  failed,  as  the  evidence  abundantly 
shows  that  this  road  was  continuously  used,  up  to  the  time  of 
the  obstruction.  When  an  abandonment  is  relied  upon,  it 
must  be  clearly  and  satisfactorily  proven,  and  that  all  use  of  it 
as  a  public  road  has  ceased  for  a  sufficient  length  of  time 
clearly  to  indicate  the  intention.  A  transient  or  partial  non- 
user  will  not  suffice.  In  a  town  like  this,  the  mere  fact  that 
there  were  some  streets  more  used  than  others,  is  no  evidence 
of  abandonment.  In  all  villages  the  streets  are  sufficiently 
numerous  for  the  public  to  be  accommodated  in  their  travel  by 
different  routes,  yet  that  cannot  be  regarded  as  an  evidence 
that  those  but  little  used  have  ceased  to  exist. 

It  is  insisted,  that  as  this  road,  at  the  point  of  obstruction, 
had  not  been  repaired  by  the  corporate  authorities,  it  was  not 
regarded  by  them  as  a  public  highway.  But  all  of  the  evi  • 
dence  to  that  point,  shows,  that  from  the  nature  of  the  ground, 
it  was  never  required.  This  being  true,  the  law  will  not  re- 
quire a  useless  act.  Had  it  been  necessary,  and  it  had  never 
been  repaired,  that  fact,  with  others,  would  have  been  proper 
for  the  consideration  of  the  jury,  in  determining  whether  it 
was  regarded,  by  those  having  charge  of  the  highways,  as  a 
public  road.  Of  itself,  that  fact  is  not  sufficient  to  vacate  [*419  ] 
a  legally  acquired  public  highway.  On  a  question  of  dedica- 
tion or  prescription,  it  might  be  important,  but  not  in  a  case 
of  grant  or  condemnation  under  the  statute. 

It  is  again  urged,  that  the  proof  fails  to  establish  an  obstruc- 
tion of  the  road,  described  in  the  plaint.    In  the  case  of  Dimond 
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v.  The  People,  IT  111.  416,  it  was  held,  that  the  name  of  the 
road  was  no  essential  part  of  the  description,  of  either  the  road, 
or  the  place  of  obstruction.  And  even  if  it  was,  proof  that  it 
led  from  one  of  the  points  named  to  the  other,  would  suffice. 
When,  however,  a  local  description,  sufficient  to  identify  and  fix 
the  precise  point  of  obstruction,  is  given,  as  well  as  the  termini, 
the  latter  may  be  disregarded,  and  proof  that  a  road  existed  at 
the  place  of  obstruction,  is  alone  necessary.  But  when  the  alle- 
gation is  general,  that  a  road  leading  from  one  place  to  another 
has  been  obstructed,  its  existence  between  the  points  named 
must  be  proved,  as  a  matter  of  essential  description.  In  this 
case  the  plaint  does  not  fix  the  precise  point  of  obstruction  by 
reference  to  lots  or  blocks,  or  by  courses  and  distances  from 
other  known  objects.  It  only  describes  it,  as  a  "  certain  street 
of  the  town  of  Lewiston,  county  of  Fulton  and  State  of  Illinois, 
the  said  street  being  the  road  and  street,  sixth  in  number,  south 
from  the  court-house  in  said  town,  and  running  west  from 
Main  street  in  said  town."  The  second  specification,  in  the 
plaint,  describes  it,  as  being  "known  as  the  street  running 
west,  or  westerly  from  Main  street,  in  said  town,  and  sixth 
in  number  south  from  the  court-house  in  said  town." 

To  maintain  this  action,  it  was  necessary  that  the  plaintiff 
should  have  proved  the  existence  of  a  road  running  west,  or  in 
a  westerly  direction  from  Main  street,  or  a  street  of  the  town  as 
described.  That  the  road  which  was  obstructed,  was  proved  to 
run  from  Main  street  nearly  west,  is  without  question.  If  it 
ran  a  due  west  course,  it  fills  the  first  description,  or  if  it  devi- 
ates slightly  from  such  a  line,  then  it  answers  the  second  de- 
scription in  the  plaint.  We  can  perceive  no  material  variance 
between  the  plaint  and  the  proof. 

It  is  also  insisted,  that  the  court  below  erred,  in  modifying  a 
large  number  of  the  plaintiff's  instructions,  before  they  were 
given  to  the  jury.  The  modification  complained  of,  was  by  in- 
forming the  jury  that  they  must  be  satisfied,  that  the  defendant 
was  guilty,  beyond  a  reasonable  doubt,  before  they  could  find 
for  the  plaintiff.  This  is  undeniably  true  in  all  criminal  prose- 
cutions. And  in  the  case  of  Ferris  v.  Wood,  4  Gilm.  499,  it  is 
intimated,  that  the  same  rule  obtains,  in  prosecutions  for  ob- 
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structing  public  highways.  This  rule  can  hardly  be  said  to  be 
sanctioned  by  the  authorities.  The  rule  announced  by  [*420  ] 
the  ancient  writers  and  decisions,  is  that  there  must  be 
full  proof,  in  all  cases  of  prosecution  to  recover  a  penalty.  In 
such  cases  the  declaration  must  contain  an  averment  of  every 
fact,  necessary  to  show  the  prosecutor  entitled  to  recover,  and 
every  averment  must  be  established  by  a  clear  preponderence  of 
evidence.  Fairbanks  v.  The  Town  of  Antim,  2  JT,  H.  105 . 
This  seems  to  be  the  lull  scope  of  the  rule,  nor  are  we  inclined 
to  change  it.  "When  the  judgment  necessarily  involves  the  life 
or  liberty  of  the  citizen,  the  benign  rule,  that  the  crime  must  be 
proved  beyond  a  reasonable  doubt,  should  prevail  unimpaired, 
and  the  same  doctrine  is  too  firmly  established  to  be  shaken,  by 
authority,  if  not  on  principle,  in  all  proceedings  by  indictment. 
But  when  only  a  pecuniary  forfeiture  is  involved,  and  the  pro- 
ceeding is  on  the  civil  side  of  the  docket,  the  same  reasons  do 
not  apply. 

It  is  said,  however,  that  the  party  may  be  imprisoned  for 
such  a  forfeiture.  So  he  may  be  taken  in  execution,  on  a  judg- 
ment recovered  in  any  form  of  action,  in  default  of  its  payment. 
Imprisonment  is  no  part  of  the  judgment  on  such  a  forfeiture. 
JSTor  can  a  justice  of  the  peace,  under  our  constitution,  imprison 
a  defendant,  as  a  part  of  his  judgment  in  this  proceeding.  If 
the  corporation  has  the  power  to  take  the  body  of  a  defendant, 
on  a  ca.  sa.,  it  is  no  more  than  may  be  done  in  any  other  civil 
action.  Again,  it  was  held,  when  this  case  was  previously  be- 
fore this  court,  (23  111.  433,)  that  town  ordinances  were  not 
strictly  penal  statutes,  within  the  meaning  of  the  cost  act. 

It  is  likewise  insisted,  that  the  court  below  erred  in  giving 
the  first  and  eighth  of  defendant's  instructions.  The  first 
informs  the  jury,  that  unless  the  plaintiff  has  proved  a  legal 
highway  the  whole  distance,  from  the  south  end  of  Main 
street  to  the  north-west  corner  of  defendant's  field,  that  they 
should  find  for  the  defendant.  The  eighth  is  the  same,  except 
it  fixes  the  western  terminus  at  the  western  limit  of  the  town, 
instead  of  at  the  corner  of  defendant's  field.  In  describing 
the  road,  in  the  plaint,  the  corner  of  the  field,  or  the  western 
limit  of  the  town,  are  not  referred  to  as  a  part  of  the  descrip- 
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tion.  It  is  only  described  as  running  west,  or  westerly,  from 
the  starting  point.  Under  the  rules  of  evidence,  the  plaintiff 
was  only  required  to  prove  a  road  as  described  in  his  plaint, 
and  its  obstruction  as  alleged.  These  instructions  required 
more,  and  were,  for  that  reason,  erroneous,  and  should  have 
been  refused.  Whilst  the  first  of  these  instructions  may  not 
have  been  calculated  to  mislead  the  jury,  the  other  evidently 
was,  and  if  followed  by  them,  accounts  for  this  verdict. 
[  *421  ]  There  was  no  proof,  nor  any  effort  to  prove,  that  this 
street  ran  to  the  western  limit  of  the  town,  and  such  proof  was 
not  required  under  the  issue,  yet  the  jury  were  told  that,  for 
want  of  such  proof,  they  must  find  against  the  plaintiff. 

For  these  various  reasons,  we  are  of  the  opinion,  that  the 
judgment  of  the  court  below  is  erroneous,  and  it  is  reversed, 
and  the  cause  is  remanded. 

Judgment  reversed. 


William  E.  D.  Marsh,  Plaintiff  in  Error,  v.  Astoria 
Lodge  No.  112,  Independent  Order  of  Odd  Fel- 
lows, Defendant  in  Error. 

ERROR  TO  FULTON. 

Actions  by  the  subordinate  lodges  of  Odd  Fellows  should  be  brought  in  the 
name  of  the  trustees  of  such  lodges. 

An  organization  in  fact,  and  user  under  it,  is  sufficient  in  some  actions  to 
show  a  corporation  in  fact,  although  there  may  have  been  irregularities  or 
omissions  in  the  first  instance. 

If  the  right  to  sue  is  not  expressly  granted  to  a  corporation,  it  may  still  ex- 
ercise the  faculty,  if  all  the  powers  incident  to  corporations  are  conferred 
upon  it. 

The  question  in  this  case  is  presented  by  a  plea  which,  in  substance,  avers 
that  there  is  no  such  corporation,  and  not  in  abatement. 

This  was  an  action  of  assumpsit,  commenced  in  the  Circuit 
Court  of  Fulton  county,  at  the  June  term,  1861,  by  Astoria 
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Lodge  No.  112,  Independent  Order  of  Odd  Fellows,  against 
William  E.  D.  Marsh,  on  an  account. 

The  declaration  contains  the  common  counts  for  goods, 
wares  and  merchandise,  sold  and  delivered  to  defendant  at  his 
request,  also  for  money  lent  and  advanced  to,  laid  out  and  ex- 
pended for  defendant  at  his  special  instance  and  request,  for 
money  had  and  received  by  defendant  for  use  of  plaintiff,  and 
for  money  found  to  be  due  on  account  stated. 

At  the  September  term,  1861,  of  said  Circuit  Court,  the  de- 
fendant filed  his  plea  of  the  general  issue  to  said  declaration, 
and  also  the  additional  plea  of  "  nul  tiel  corporation,"  upon 
which  pleas  the  plaintiff  took  issue. 

At  the  same  term  of  said  court,  by  consent  of  parties,  a  jury 
was  waived,  and  a  trial  of  the  cause  was  had  by  Higbee,  Judge 
of  said  court. 

The  plaintiff,  in  support  of  the  issues  on  his  part,  on  the 
trial  of  the  cause,  called  as  a  witness,  William  T.  Toler,  who, 
being  sworn,  testified,  that  he  was  present  at  a  settlement,  be- 
fore the  commencement  of  this  suit,  between  a  com-  [*422] 
mittee  appointed  by  the  plaintiff  for  that  purpose  and  the  de- 
fendant, at  which  settlement  defendant  admitted  that  he,  as 
treasurer  of  the  lodge,  had  received  dues  from  the  members  of 
the  lodge  to  a  considerable  amount,  and  then  had  of  such 
moneys  and  dues  a  balance  of  one  hundred  and  forty- two  dol- 
lars and  fifty  cents,  and  promised  to  pay  the  same.  The  plain- 
tiff then  offered  to  prove  by  witness,  that  said  lodge  was  char- 
tered under  the  Grand  Lodge  of  the  Independent  Order  of 
Odd  Fellows  of  the  State,  and  that  the  lodge  had  been,  for  some 
seven  years  or  over,  organized  and  acting  as  such  lodge,  and 
claimed  to  be  acting  under  the  Grand  Lodge  of  such  State;  to 
all  of  which  the  defendant,  by  his  counsel,  objected,  but  the 
court  overruled  the  objection,  and  permitted  such  evidence  to 
be  given,  except  as  to  the  charter  of  the  lodge,  which  testimony 
in  reference  to  the  charter  was  excluded,  and  the  defendant  ex- 
cepted. 

The  witness  then  testified,  on  the  part  of  plaintiff,  that  As- 
toria Lodge  ]Sro.  112  was  chartered  by  the  Grand  Lodge  of  the 
Independent  Order  of  Odd  Fellows,  and  had  been  for  seven  or 
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more  years  acting  and  holding  itself  out  as  said  subordinate 
lodge,  by  the  name  of  Astoria  Lodge  No.  112,  Independent 
Order  of  Odd  Fellows,  and  that  said  lodge  had  regularly  elected 
trustees;  to  all  of  which  testimony  defendant,  by  his  counsel, 
objected,  but  the  court  overruled  the  objection,  and  permitted 
said  testimony,  (except  as  to  the  charter,  which  was  excluded,) 
and  defendant  excepted. 

The  plaintiff  then  produced  the  records  from  the  office  of  the 
recorder  of  Fulton   county,    and  offered  to  read   in  evidence 
therefrom,  entries  recorded  therein  as  follows: 
24204 

"  I  hereby  certify,  that  at  a  regular  meeting  of  Astoria 
Lodge  No.  112,  I.  O.  O.  F.,  held  at  their  Hall  January  29th, 
1855,  the  following  named  persons  were  elected  Trustees  for 
said  Lodge  for  the  term  of  one  year,  to  wit:  R.  H.  Bacon, 
Jacob  Darling,  Gilbert  Rutledge,  W.  E.  D.  Marsh,  W.  T. 
Toler. 

"  Witness  my  hand  and  the  seal  of  the  lodge. 
[l.  s.]  JNO.  N.  STEELE,  Sec'y." 

"  Recorded  20th  February,  1855." 
31657 

"STATE  OF  ILLINOIS,    ) 

FULTON    COUNTY,  ) 

"  We,  the  undersigned,  hereby  certify  that  a  corporate  body 
by  the  name  and  style  of  '  Astoria  Lodge  No.  112,  Independent 
[*423]  Order  of  Odd  Fellows,'  is  and  has  been  since  the  27th 
day  of  July,  A.  D.  1852,  working  and  acting  under  a  regular 
charter  from  the  Grand  Lodge  of  the  State  of  Illinois,  and  that 
said  Astoria  Lodge  holds  their  regular  meetings  on  Monday 
evening  of  each  week  at  their  hall  in  the  town  of  Astoria, 
county  of  Fulton,  State  of  Illinois.  We  further  certify,  that  at 
an  election  of  trustees  of  said  lodge,  held  at  their  hall,  at  a 
regular  meeting,  and  in  pursuance  of  the  constitution  and  by- 
laws of  said  lodge,  May  24th,  1858,  the  following  named  mem- 
bers of  said  lodge  were  elected  trustees  for  the  term  of  one  year, 
to  wit:  Wm.  E.  D.  Marsh,  David  Shrier,  S.  P.  Cummings, 
Wm.  Reeder,  and  Wm.  T.  Gallaher. 
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"In  testimony  whereof,  we  have   hereunto    set   our 
[l.  s.]     hands  and  affixed  the  seal  of  said  lodge  this  21st  day 
of  July,  A.  D.  1858. 
'  Attest:  Wm.  T.  Gallaher.  DAVID  1VINS,  Noble  Grand." 

David  Marsh,  Treasurer. 

"  Recorded  July  23rd,  1858. 
25440 
"STATE  OF  ILLINOIS,    ) 

FULTON  COUNTY.  ) 

"We  do  hereby  certify,  that  on  the  8th  day  of  October,  A. 
D.  1860,  Henry  Plank,  W.  T.  Toler,  W.  E.  D.  Marsh,  Geo. 
Thornburg  and  Samuel  Hollingsworth,  were  duly  elected  trus- 
tees of  Astoria  Lodge  No.  112,  Independent  Order  of  Odd  Fel- 
lows, for  the  ensuing  year.  Given  under  my  hand  and  seal,  and 
the  seal  of  our  said  lodge,  at  Astoria,  this  8th  day  of  October, 
A.  D.  1860. 

W.  E.  D.  MARSH,  N.  G. 
Henry  Plank,  Sec'y." 

"Recorded  November  21st,  1860." 

To  which,  and  the  receiving  of  which  in  evidence,  the  defend- 
ant objected,  on  the  grounds  that  such  entries  were  not  the  best 
evidence,  that  the  certificates  as  recorded  were  not  such  as  were 
required  by  law  in  the  matter  of  incorporating  lodges,  that  such 
entries  were  irrelevant  and  immaterial,  that  the  original  certifi- 
cates had  not  been  proven  to  have  been  executed,  and  that  the 
record  of  the  same  had  not  been  shown  to  have  been  made  with 
the  proper  officer:  but  the  court  overruled  such  objection  and 
permitted  the  entries  or  records  and  certificates  to  be  read  in 
evidence,  and  the  defendant  excepted. 

The  court  thereupon  found  the  issues  for  the  plaintiff,  and 
assessed  the  damages  at  the  sum  of  $142.50. 

The  defendant  then  entered  his  motion  for  a  new  trial,  and 
assigned  in  support  of  such  motion  the  following  reasons:  the 
court  erred  in  admitting  improper  evidence  on  the  part  of  plain- 
tiffs ;  the  finding  was  against  the  law  and  the  evidence.  [  *424  ] 
But  the  court  overruled  the  motion  for  a  new  trial,  and  rendered 
judgment  for  the  plaintiff  for  $142.50  and  costs,  to  all  of  which 
defendant  then  and  there  excepted. 
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The  defendant  below,  comes  into  this  court  by  writ  of  error, 
assigning  the  following  grounds  of  error: 

The  court  below  erred  in  admitting  improper  evidence  on  the 
part  of  the  plaintiffs  below. 

The  finding  below  was  against  the  law  and  the  evidence. 

The  Circuit  Court  erred  in  overruling  the  motion  of  the  de- 
fendant below  for  a  new  trial. 

The  Circuit  Court  erred  in  finding  for  plaintiffs  below  on  the 
issue  of  nul  tiel  corporation. 

The  court  below  erred  in  rendering  judgment  for  the  plain- 
tiffs and  against  the  defendant  below. 

The  record  and  proceedings  below  are  otherwise  irregular, 
erroneous,  informal  and  insufficient. 

Judd,  Boyd  &  James,  for  Plaintiff  in  Error. 

S.  P.  Shope,  for  Defendant  in  Error. 

Breese,  J.  It  is  hardly  necessary  to  examine  in  detail,  the 
several  errors  assigned  on  this  record.  The  conclusion  we  have 
arrived  at,  is,  that  under  the  statute  of  1849,  the  suit  is  not 
properly  brought.  The  act  of  February  8,  1849,  entitled  "  An 
act  for  the  incorporation  of  the  Grand  Lodge  of  the  State  of 
Illinois,  of  the  Independent  Order  of  Odd  Fellows,  and  the 
subordinate  lodges  thereunto  belonging,"  by  the  first  section, 
declares  the  persons  therein  named  and  their  successors  to  be  a 
community,  corporation  and  body  politic  by  the  name  and  style 
of  "  The  Grand  Lodge  of  the  State  of  Illinois,  of  the  Independ- 
ent Order  of  Odd  Fellows,"  and  by  that  name  to  have  perpet- 
ual succession.  The  second  section  provides  that  the  said 
corporation  and  their  successors,  "  by  the  name,  style  and  title 
aforesaid,"  shall  be  capable  to  sue  and  be  sued,  etc.  By  the 
fourth  section,  the  subordinate  lodges  instituted  by  this  corpora- 
tion, by  the  name  and  number  of  their  respective  lodges  of  the 
Independent  Order  of  Odd  Fellows  in  this  State,  are  declared  to 
be  a  community,  corporation  and  body  politic,  capable  for  all 
time  to  take  and  hold  property,  real  and  personal,  and  of  dispos- 
ing of  it  in  such  manner  as  they  think  proper.  The  fifth  section 
provides  "  that  each  of  the  subordinate  lodges  which  now  are  or 
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may  be  hereafter  instituted,  by  the  aforesaid  corporation  (the 
Grand  Lodge),  shall  elect  or  appoint  annually,  five  trustees,  whose 
certificate  of  election  shall  be  recorded  in  the  office  of  the  [  *425  ] 
recorder  in  the  county  in  which  the  subordinate  lodges  are  sit- 
uate," and  "  the  said  trustees  and  their  successors  shall  be  forever 
thereafter  capable  in  law  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, answer  and  be  answered  unto,  defend  and  be  defended, 
in  all  or  any  courts  of  justice,  and  before  all  and  every  judge, 
officers  or  persons  whatsoever,  in  all  and  singular  actions,  matters 
or  demands  whatsoever. "  The  sixth  section  gives  each  of  them  a 
common  seal,  and  in  general  to  have  and  exercise  "  all  such 
rights,  privileges  and  immunities  as  by  law  are  incident  or 
necessary  to  corporations,  and  what  may  be  necessary  to  the 
corporations  herein  constituted."  (Session  Laws,  1849,  special 
acts,  p.  46,  47.) 

This  act  is  the  charter  of  all  the  subordinate  lodges  of  this 
order,  and  the  proof  shows  an  organization  in  fact  and  user 
under  it,  and  this  is  sufficient,  in  this  collateral  action,  to  show 
a  corporation  in  fact,  though  there  may  have  been  irregularities 
or  omissions  in  the  organization. 

The  proof  shows  the  election  of  the  requisite  number  of 
trustees,  and  the  record  of  the  fact.  This  is  evidence  sufficient 
under  the  plea  of  nul  tiel  corporation.  It  establishes  the  fact 
of  the  existence  of  such  a  lodge,  No.  112,  but  the  plea  goes 
further,  and  questions  the  right  of  the  lodge  to  sue,  in  the 
name  it  has  sued.  It  is  in  substance,  that  there  is  no  such  cor- 
poration as  Astoria  Lodge  No.  112,  capable  of  suing  in  this 
action.  The  Grand  Lodge  can  sue  by  express  grant,  in  their 
corporate  name.  The  subordinate  lodges  cannot  so  sue.  They 
must  sue  and  be  sued,  in  the  name  of  the  trustees,  and  in  no  other 
mode  and  by  no  other  name.  A  corporation  can  have  no  faculty, 
not  given  by  the  act  creating  it.  The  faculty  of  suing  is  a  most 
important  one,  and  has  not  been  specially  conferred,  and  since 
it  has  been  directly  conferred  on  the  trustees  by  special  grant, 
it  cannot  be  claimed  as  incident  to  the  corporation  under  the 
general  power  conferred.  Had  not  the  faculty  to  sue,  been  con- 
ferred on  the  trustees,  then  indeed,  would  this  corporation  have 
had  the  right  to  sue  under  the  grant,  in  the  sixth  section,  of  all 
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the  powers  incident  to  corporations.     Metropolitan  Bank  v. 
Godfrey  et  at.,  and  notes,  23  111.  609. 

However  just,  and  clearly  established,  is  the  defendant's  lia- 
bility in  this  case,  yet,  as  the  suit  is  not  brought  by  the  parties 
entitled  to  sue  as  plaintiffs,  we  are  compelled  to  reverse  the 
judgment.  The  suit  should  be  brought  in  the  name  of  "  the 
trustees  of  Astoria  Lodge  No.  112,  Independent  Order  of  Odd 
Fellows." 

Judgment  reversed. 


[*426]    The  Ohio  and  Mississippi  Railroad  Com- 
pany, Appellant,  v.  R.  A.  Saxton,  Appellee. 

APPEAL    FROM   RICHLAND. 

In  an  action  for  injuries  to  animals,  it  is  necessary  to  show  that  the  plaintiff 
in  the  action  was  the  owner  or  had  possession  of  the  property  injured. 

This  suit  was  commenced  before  a  justice  of  the  peace,  to 
recover  the  value  of  a  mule,  which  it  was  alleged  had  been 
killed  by  the  appellant.  The  case  was  taken  by  appeal  to  the 
Circuit  Court  of  Richland  county,  where  there  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  appellee  for  eighty- 
one  dollars,  the  value  of  a  mule.  The  defendant  below  brings 
the  case  to  the  Supreme  Court  by  appeal.  By  agreement  of 
parties,  the  case  was  heard  in  the  Second  Grand  Division. 

W.  Homes,  for  Appellant. 

A.  Kitchell,  for  Appellee. 

"Walker,  J.  After  a  careful  examination  of  the  entire 
record  in  this  case,  we  are  unable  to  find  any  evidence  which 
tends  to  prove,  that  appellee  was  the  owner  or  had  possession  of 
the  property  for  which  suit  was  brought.  If  it  was  made,  il 
was  omitted  in  the  bill  of  exceptions.  In  the  absence  of  such 
proof,  the  verdict  of  the  jury  is  manifestly  against  the  evidence. 
The  court  below  should,  therefore,  have  granted  a  new  trial, 
and  for  that  error  the  judgment  is  reversed,  and  the  cause 
remanded. 
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Edwin  Weight,  Plaintiff  in  Error,  v.  Joseph  Grover 
et  al.,  Defendants   in   Error. 

ERROR  TO  COLES. 

Fraud  must  always  be  proved;  the  law  never  presumes  it. 

A  complete  transfer  of  personal  property  may  be  made,  although  the  pur- 
chaser should  not  hold  continuous  possession.  If  the  property  is  returned 
to  the  possession  of  the  vendor,  the  fact  may  create  suspicion,  but  is  not 
conclusive  of  the  fairness  of  the  transaction. 

This  case  originated  in  the  trial  of  right  of  property,  be- 
fore Maiden  Jones,  Esq.,  the  acting  sheriff  of  Coles  county,  in 
which  Edwin  "Wright  was  claimant,  and  Joseph  Grover,  [  *427  ] 
Lindle  Madison,  Benjamin  C.  Shaw  and  James  H.  Conner, 
were  plaintiffs  in  execution;  which  resulted  in  a  verdict  against 
the  claimant,  who  removed  the  case  into  the  Coles  Circuit 
Court,  by  appeal. 

A  trial  of  the  cause  was  had  by  a  jury,  who  returned  a  ver- 
dict against  the  claimant.  Motion  by  claimant  for  new  trial. 
Motion  overruled ;  whereupon  claimant  excepted,  and  obtained 
leave  to  file  his  bill  of  exceptions,  and  judgment  was  rendered 
by  the  court  upon  the  verdict. 

The  bill  of  exceptions  shows,  that  on  the  trial  of  the  cause  be- 
fore Harlan,  Judge,  and  a  jury,  the  claimant  offered  in  evi- 
dence a  bill  of  sale,  which  is  set  out  in  hcec  verba  therein,  exe- 
cuted by  James  M.  Eiddle,  and  witnessed  by  David  H.  McFad- 
den,  by  which  it  is  witnessed  that  Kiddle,  in  consideration  of 
the  payment  of  $2,000,  bargained,  sold  and  delivered  unto  the 
claimant,  "Wright,  various  articles  of  personal  property;  that 
claimant  then  introduced  the  deposition  of  David  H.  McFad- 
den,  which  proves  that  he  (McFadden)  was  present  when  sale 
was  made  between  Riddle  and  Wright;  that  after  the  sale,  the 
property  was  brought  back  to  Riddle's  farm,  and  was  there 
used  as  before,  except  that  Wright  claimed  the  property,  and 
generally  directed  what  should  be  done  on  the  farm.  Depo- 
nent identified  the  bill  of  sale  signed  by  him  as  witness;  that 
the  property  was  taken  from  the  farm  to  Mattoon  before  sale, 
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and  afterwards  returned,  and  remained  on. the  farm  while  wit- 
ness remained  there — four  or  five  months;  that  Riddle  and 
"Wright  both  gave  orders  about  the  management  of  the  prop- 
erty ;  that  the  property  described  in  the  sale  bill  was  the  same 
taken  to  the  farm  and  afterwards  claimed  by  Wright;  that 
after  the  sale,  witness  considered  the  property  as  belonging  to 
Wright. 

The  defendant  then  called  James  It.  Cunningham,  who  tes- 
tified that  he  was  attorney  for  defendants  (the  plaintiffs  in  exe- 
cution); that  he  went  with  the  officer  to  find  property  of  Rid- 
dle and  McFadden;  found  the  property  in  controversy  upon 
the  Wright  farm;  Riddle  was  using  the  same;  Riddle  lived  on 
Wright's  farm;  did  not  know  whether  a  hired  hand  or  not; 
Riddle  told  witness  at  time  of  levy  that  the  property  was 
Wright's. 

Harvey  B.  Worley  testified,  that  he  knew  Riddle  lived  upon 
Wright's  farm,  but  did  not  know  in  what  capacity;  that 
Wright  lived  sometimes  on  farm  with  Riddle  and  sometimes  at 
Mattoon,  up  to  time  of  levy  and  since;  used  the  horses  fre- 
quently; had  conversation  with  Wright  before  levy,  in  which 
he  said  he  had  bought  property  from  Riddle;  that  he  had 
[  *428  ]  leased  the  farm  sometime  before  he  bought  the  property ; 
that  he  took  the  property  and  applied  the  rent  as  part  payment; 
that  Wright  has  no  family,  but  lives  with  Riddle  on  farm ; 
some  300  acres  in  cultivation  on  the  farm. 

The  claimant  asked  the  following  instructions  from  the 
court : 

1.  That  the  law  never  presumes  any  transaction  fraudulent. 

2.  That  a  party  seeking  to  set  aside  a  sale  on  account  of 
fraud,  must  allege  and  prove  the  same. 

3.  That  any  and  all  acts  and  declarations  of  the  claimant 
are  to  be  considered  by  the  jury  in  determining  the  possession 
of  the  property  after  the  date  of  the  sale  from  Riddle  to  claim- 
ant; and  if,  from  all  the  evidence,  the  jury  believes  that  claim- 
ant was  in  possession  of  the  property  in  controversy,  or  had 
been  in  possession  under  a  sale  from  Riddle  to  claimant,  then 
they  should  fii  d  for  the  claimant,  unless  the  property  had  been 
resold  to  Riddle. 
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4.  That  in  defining  what  it  takes  to  constitute  a  delivery,  it 
is  right  and  proper  that  the  jury  should  take  into  consideration 
the  situation  of  the  parties  at  the  time  of  the  sale,  and  also 
take  into  consideration  the  situation  of  the  article  or  articles 
sold. 

5.  That  if  they  believe,  from  the  evidence,  that  Riddle,  the 
defendant  in  the  execution,  was  bona  fide  indebted  to  Wright, 
the  claimant  of  the  property,  that  Riddle  had  the  right  to  pre- 
fer creditors,  and  even  exhaust  all  his  effects  in  payment  of 
said  creditors'  claim. 

6.  That  although  Riddle  might  have  made  the  sale  to  Wright 
for  the  purpose  of  hindering  or  delaying  creditors,  yet  if  Wright, 
before  or  at  the  time  of  the  purchase  of  the  property  from 
Riddle,  had  no  knowledge  of  such  facts,  then  the  sale  cannot  be 
fraudulent  as  to  creditors  and  purchasers,  so  far  as  the  claim- 
ant's rights  are  concerned,  and  it  devolves  upon  the  defendants 
to  show,  by  legal  evidence,  that  Wright  had  such  notice,  either 
before  or  at  the  time  of  the  purchase  of  said  stock. 

The  court  gave  the  third,  fourth  and  fifth  of  said  instruc- 
tions, (refusing  the  third,  however,  as  asked,  but  modifying  it 
by  inserting  the  words  "  and  remained  "  after  the  words  "  or 
had  been,"  in  the  fourth  line  from  the  bottom  of  instructions,) 
but  refused  to  give  the  first,  second  and  sixth.  Whereupon 
claimant  excepted  to  the  modifying  of  the  third  instruction, 
and  refusing  to  give  the  first,  second  and  sixth. 

The  court  gave  the  following  instructions  at  the  instance  of 
defendants,  to  which  claimant  objected: 

1.  That  actual  possession  must  accompany  and  follow  the 
sale  of  personal  property,  when  the  sale  is  practicable,  [  *429  ] 
to  make  the  sale  binding  on  judgment  creditors  and  subse- 
quent purchasers. 

2.  That  sales  of  personal  property,  when  the  possession  does 
not  accompany  the  sale,  but  remains  with  the  vendor  or  seller, 
are  fraudulent  and  void  as  to  creditors  and  subsequent  pur- 
chasers; and  the  conditions  of  the  parties  at  the  time  of  the 
sale — the  vendee  residing  with  the  vendor — does  not  take  the 
sale  out  of  this  rule  of  law. 

3.  That  the  change  of  possession,  to  be  effectual,  must  not  be 
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merely  nominal  or  momentary,  but  must  be  real,  actual  and 
open,  and  such  as  may  be  publicly  known  as  a  continual  posses- 
sion by  the  vendor,  as  ostensible  owner  after  an  absolute  sale, 
though  it  be  under  articles  of  agreement  with  the  vendee  that 
the  vendor  shall  be  employed  as  his  overseer,  or  under  a  con- 
tract of  hire,  is  equally  fraudulent  and  void. 

4.  A  sale  of  personal  property,  to  be  binding  upon  creditors 
and  subsequent  purchasers,  must  be  entered  into  bona  fide  and 
in  good  faith,  and  not  with  the  intent  of  hindering  or  delaying 
creditors.  Sales  of  personal  property,  to  be  effectual  and  valid 
against  third  parties,  must  be  for  a  valuable  consideration,  mov- 
ing from  the  vendee  to  the  vendor. 

5.  That  if  there  was  not  an  open,  positive  change  of  the 
possession  of  the  property,  as  evinced  by  the  evidence,  (if  sold 
at  all,)  and  that  change  of  possession  continued,  so  that  cred- 
itors, or  those  who  might  have  become  purchasers,  under  ordi- 
nary circumstances,  would  have  notice  thereof,  by  virtue  of 
such  change  and  continued  change  of  possession,  that  the  law 
is  against  the  claimant,  Wright,  and  he  cannot,  under  such 
purchase,  hold  the  property  against  the  execution  of  defendants. 

6.  That  a  bill  of  sale  of  personal  property,  where  the  pos- 
session remains  with  the  vendor,  is  fraudulent  and  void  in  law, 
and  is  not  good  against  creditors  and  purchasers  without  notice, 
unless  acknowledged  before  a  justice  of  the  peace,  in  the  pre- 
cinct or  township  where  the  vendor  resides,  and  recorded  in  the 
records  of  the  county  where  executed. 

7.  That  it  is  not  necessary  for  a  party  to  intend  to  commit 
fraud,  in  the  sale  of  personal  property,  where  there  is  no  open, 
visible  change  of  possession  of  such  property  into  the  hands  of 
the  purchaser,  to  constitute  a  fraud  under  the  laws  of  Illinois ; 
but  if  such  possession  does  not  accompany  the  sale,  and  con- 
tinue openly  with  the  vendee,  it  is  a  fraud  against  creditors  and 
purchasers,  and  cannot  be  explained. 

8.  That  in  every  sale  of  personal  property  thfere  must  be 
immediate,  and  actual,  and  continued  change  of  possession,  and 
[  *430  ]  unless  this  appear  from  the  evidence,  the  sale  shall  be 
presumed  to  be  fraudulent  and  void. 
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9.  That  it  devolves  upon  the  claimant  to  prove  that  the 
property  is  his,  and  that  he  must  do  so  by  affirmative  testimony. 

10.  That  the  form  of  the  verdict  in  such  a  case  is  this: 
"  We,  the  jury,  find  the  right  of  property  to  he  (or  not  to  be)  in 
the  claimant. 

The  grounds  assigned  for  a  new  trial  were  as  follows:  the 
refusal  to  give  claimant's  instructions  one,  two  and  six;  the 
refusal  to  give  claimant's  instruction  number  three,  as  asked, 
and  the  modifying  the  same ;  and  the  giving  of  defendants'  in- 
structions. 

The  claimant,  who  is  plaintiff  in  error,  assigns  as  specifica- 
tions of  error  in  the  foregoing  record,  the  following:  the  refu- 
sal of  the  court  to  give  claimant's  instructions  Nos.  1,  2  and  6; 
the  modifying  of  claimant's  third  instruction;  the  giving  of 
defendants'  instructions ;  and  the  refusal  to  grant  a  new  trial. 

Constable  &  Allison,  for  Plaintiff  in  Error. 

O.  B.  Ficklin,  for  Defendants  in  Error. 

Caton,  C.  J.  The  court  certainly  erred  in  refusing  to  in- 
struct the  jury,  that  the  law  will  not  presume  that  a  fraud  had 
been  committed.  The  law  never  does  presume  a  fraud;  that 
fact  must  always  be  proved,  either  by  direct  or  circumstantial 
evidence.  When  there  is  no  evidence  of  fraud,  neither  the 
court  or  jury  have  the  right  to  infer  or  presume  it. 

Nor  was  it  necessary  to  the  validity  of  the  complete  transfer 
of  the  property,  that  the  possession  should  be  continued  in  the 
purchaser,  as  was  held  by  the  court,  by  the  modification  of  the 
claimant's  third  and  fifth  instructions.  Brown  v.  Rielly,  22 
111.  45.  If,  after  the  delivery  to  the  purchaser,  he  subsequently 
returned  it  to  the  vendor,  it  may  be  a  circumstance  tending  to 
show  only  a  colorable  transaction,  more  or  less  cogent,  ac- 
cording to  the  circumstances.  But  it  certainly  may  be  ex- 
plained.    The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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[*431]  George  M.  Richards,  Plaintiff  in  Error,  v.  Jane 
Leaming  et  al.,  Defendants  in  Error. 

ERROR  TO  SCOTT. 

A  note  given  for  the  purchase  of  land,  if  transferred,  does  not  carry  with  it 
to  the  assignee,  the  vendor's  lien,  so  that  the  assignee  can  enforce  it  in  his 
own  name. 

This  was  a  suit  in  chancery,  brought  in  the  Scott  Circuit 
Court,  and  based  upon  the  following  facts  as  set  out  in  the  bill : 

Hollo  way  W.  Yansyckle  sold  to  Peter  Leaming  two  tracts 
of  land,  and  took  from  him,  Leaming,  several  notes  of  hand 
payable  at  a  future  day.  The  title  to  one  of  the  tracts  was  in 
Murray  McConnel,  and  the  title  to  the  other  was  in  said  Mc- 
Connel  and  David  A.  Smith,  but  all  in  trust  for  Yansyckle. 
McConnel,  at  the  request  of  Yansyckle,  conveyed  one  of  the 
tracts  to  said  Leaming,  and  McConnel  and  Smith  joined  in  a 
deed  to  Yansyckle  for  the  other  tract.  While  the  title  was  in 
this  condition,  Leaming  died,  leaving  a  widow  and  two  chil- 
dren, the  defendants  in  this  case. 

After  the  death  of  Leaming,  in  pursuance  of  his  contract 
and  by  arrangement  with  the  family,  Yansyckle  conveyed  all 
this  land  (both  tracts)  by  warranty  deed,  to  the  two  last  named 
defendants,  being  the  heirs  at  law  of  said  Peter  Leaming,  de- 
ceased, the  said  widow  and  these  children  being  in  possession. 
There  is  no  controversy  in  this  case  about  the  title  to  the  land, 
or  the  mode  or  form  of  the  conveyance;  all  but  the  last  two 
notes  are  paid,  and  three  hundred  dollars  on  one  of  them. 

Hollo  way  W.  Yansyckle,  before  these  notes  became  due,  sold 
and  assigned  them  to  complainant,  and  he  filed  this  bill,  setting 
up  a  vendor's  lien  against  the  land  for  the  payment  of  these  two 
notes,  praying  that  a  day  be  given  to  pay  the  same,  and  in  de- 
fault thereof,  that  said  land  be  sold,  or  so  much  thereof  as 
might  be  necessary  to  pay  the  same.  A  demurrer  to  this  bill 
was  filed,  and  overruled  by  the  court. 

The  two  last  named  defendants,  being  then  minors,  answered 
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by  their  guardian  ad  litem;  their  answer  denying  all  the  alle- 
gations of  the  bill,  and  putting  the  complainant  on  proof 
thereof.  The  defendant,  Jane  Learning,  who  had  hied  the  de- 
murrer, then  filed  her  answer,  setting  up  some  defense,  charg- 
ing that  Vansyckle  had  not  conveyed  to  the  said  heirs  all  the 
land,  as,  by  his  contract,  he  was  bound  to  do,  but  charged  that 
he  had  conveyed  but  one  of  said  tracts,  and  in  this  answer  [  *432  ] 
she  charged  a  new  fact,  not  responsive  to  any  charge  in  the 
bill,  to  wit,  that  said  Richards  had  agreed  with  her  to  wait  for 
the  balance  due  on  said  notes  until  she  could  pay  the  same  out 
of  the  proceeds  of  said  land. 

To  these  several  answers,  replications  were  filed,  and  the 
case  was  at  issue. 

Upon  the  trial,  the  complainant  proved  by  a  witness  that  the 
land  was  sold  as  charged  in  the  bill,  and  that  the  two  notes 
mentioned  in  the  bill,  were  given  by  Learning,  deceased,  in  part 
consideration  for  said  land.  The  assignment  of  the  notes  to 
Richards,  the  complainant,  by  said  Vansyckle,  was  proven. 
The  notes  and  assignments  were  read  in  evidence.  Three 
deeds  were  read  in  evidence,  clearly  proving  the  conveyance  of 
all  the  land  as  stated  in  the  bill. 

There  was  proof  of  the  allegations  in  the  bill,  and  the  de- 
fendants having  failed  to  introduce  any  evidence  whatever,  the 
court  rendered  a  decree,  that  the  bill  be  dismissed  without  preju- 
dice. 

To  reverse  this  decree,  and  procure  an  order  of  this  court  re- 
manding the  cause,  with  instructions  to  the  court  below  to 
render  decree  in  accordance  with  the  prayer  of  the  bill,  the  case 
is  brought  to  this  court. 

M.  McConnel,  for  Plaintiff  in  Error. 

A.  G-.  Burr,  for  Defendants  in  Error. 

Caton,  C.  J.  The  question  in  this  case  is,  whether  the  ven- 
dor's lien  for  the  purchase  money  of  land,  passes  to  the  assignee 
of  the  note  given  for  the  purchase  money,  by  the  simple  assign- 
ment of  the  note,  so  that  the  assignee  of  the  note  can  enforce 
it  in  his  own  name  and  for  his  own  benefit. 
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The  vendor's  lien  arises  from  principles  of  equity  alone,  and 
finds  no  foundation  or  support  in  the  principles  of  the  common 
law,  or  our  statute.     Courts  of  equity  have  created  this  lien  in- 
dependent of  any  express  contract,  upon  the  mere  supposition 
of  the  intention  of  the  parties,  and  whenever  from  any  circum- 
stance, the  court  can  infer  that  the  vendor  did  not  rely  upon  this 
lien,  for  his  security,  the  courts  have  treated  it  as  waived.     Thus 
the  taking  of  any  security,  either  personal  or  material,  or  the  neg- 
lect to  enforce  the  lien  for  a  considerable  time,  though  short 
of  the  time  prescribed  by  the  statute  of  limitations,  has  been  con- 
sidered as  a  waiver  of  the  lien.    Conover  v.  Warren,  1  Gilm.  498 ; 
Trustees  v.  Wright,  11  111.  603.     This  species  of  incumbrance 
upon  real  estate  has  never  been  looked  upon  with  favor  in  this 
[  *433  ]  State.     It  is  a  secret  lien,  not  spread  upon  the  records, 
which  the  policy  of  our  law  designs  should  exhibit  the  true  condi- 
tion of  the  title  to  all  real  estate ;  and  not  even  resting  in  any  con- 
tract or  agreement,  either  in  writing  or  parol.      In  the  first  case 
cited,  this  court  said:     "  These  equitable  liens  on  real  estate  are 
generally  unknown  to  the  world,  and  frequently  operate  injuri- 
ously on  the  rights  of  creditors  and  purchasers,  and  ought  not  to 
be  enforced,  but  in  cases  where  the  right  is  clearly  and  distinctly 
made  out."     And  again,  in  the  last  case,  it  is  said:     "These 
secret  liens  on  real  estate,  because  generally  in  point  of  fact — 
however  it  may  be  in  legal  contemplation — unknown  to  the 
parties  to  be  affected  by  them,  are  often  productive  of  much  in- 
justice, and  ought  not   to  be  encouraged."     We   ought  not, 
therefore,  to  extend  this  lien  beyond  the  requirements  of  the 
settled  principles  of  equity  law.     In  the  common  law,  it  has  no 
existence.     In  England,  where  it  was  first  created  by  the  court 
of  chancery,  acting  upon  the  conscience  of  the  vendor,  as  it 
professed,  the  vendor's  lien  has  never  been  held  assignable  in 
any  way  by  the  vendor,  although  it  is  held  to  pass  by  devise  or 
descent.     The  right  of  this  lien  is  confined  to  the  person  of 
the  vendor  alone,  and  the  apparent  exceptions  above  stated,  are 
not  in  fact  exceptions,  for  they  are  common  attributes  of  nearly 
all  personal   rights,    except  those   springing   from    torts.     In 
Maryland,  this  question  is  discussed  with  much  learning,  by 
Chancellor  Bland,  in  Iglehart  v.  Armiger,  Bland  Ch.  R  519; 
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and  the  right  is  held  not  to  pass  to  the  assignee  of  the  note 
given  by  the  vendee,  for  the  purchase  money.  And  in  the  same 
way  was  the  question  decided  in  Briggs  v.  Hill,  6  How.  Miss. 
K.  362;  and  so  by  Chancellor  Walworth,  in  White  v.  Williams, 
1  Paige,  501.  And  the  Supreme  Court  of  Ohio,  in  Bush  v. 
Kinsley,  14  Ohio,  20,  held  the  same  rule,  although  they  held 
that  the  lien  was  not  absolutely  extinguished  by  the  assignment 
of  the  note,  where  the  liability  of  the  vendor  continued  upon 
the  note,  by  reason  of  the  indorsement,  but  was  in  a  sort  of 
abeyance  and  might  be  revived  by  the  vendor,  after  he  should 
have  paid  the  note  on  his  liability  as  indorser.  Kentucky  alone 
has  held  a  different  rule,  so  far  as  our  researches  enable  us  to 
judge.  See  Thomas  v.  Wyatt,  5  Monroe,  132.  The  case  of 
•Eskridge  v.  APClure,  2  Yerger,  84,  is  not  a  case  in  point,  for 
there  the  lien  was  created  by  a  written  memorandum  at  the 
bottom  of  the  note,  declaring  that  the  land  should  be  held  as 
security,  for  the  payment  of  the  note.  This  was  in  fact  a  writ- 
ten mortgage  and  was  of  course  assignable,  and  was  an  in- 
cumbrance widely  different  from  this  secret,  intangible,  vendor's 
lien,  which  springs  up  without  bargain  and  without  promise, 
and  very  frequently,  no  doubt,  without  any  intention  or  even 
suspicion  of  either  party,  at  the  time  of  the  original  [*434] 
transaction,  but  is  the  fruit  of  the  will  of  the  chancellor.  "We 
are  satisfied,  that  the  law  does  not  authorize  the  vendor  to 
transfer  this  lien  with  the  note,  taken  for  the  purchase  money, 
even  though  he  expressly  professes  to  do  so,  and  we  are  not  in- 
clined to  make  a  law  to  enable  him  to  do  so. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


John  H.  Cox,  Plaintiff  in  Error,  v.  William  H.  Eeed 
et  al.,  Defendants  in  Error. 

ERROR  TO  WABASH. 

A  party  need  not  produce  or  prove  a  judgment  that  is  not  put  in  issue. 
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If  heirs  are  brought  into  court  by  scire  facias  under  the  statute,  to  show 
cause  why  they  should  not  be  made  parties  to  a  judgment,  it  will  be  neces- 
sary to  prove  up  the  case  de  novo  against  them.  Adults  cannot  demand 
that  more  shall  be  proved  against  them,  when  there  are  infant  parties, 
than  if  all  were  adults. 

The  giving  of  a  bond  in  satisfaction  of  a  judgment,  is  in  law  a  payment  of  it. 

This  case  was  heard  in  the  Second  Grand  Division  by  agree- 
ment of  parties. 

This  was  an  action  (begnn  in  Richland,  and  the  venue 
changed  to  Wabash,)  for  breach  of  covenant  of  warranty  in  the 
deed  of  Joseph  H.  Reed,  (the  ancestors  of  defendants),  dated 
September  1,  1838,  to  S.  and  J.  Abernathy,  for  in  lot  No.  43,  in 
Mansfield,  Ohio. 

The  lot  was  afterwards  sold  and  conveyed  by  F.  Wharf, 
sheriff  of  Richland  county,  Ohio,  in  1850,  to  James  Weldon, 
under  a  judgment  and  execution  of  the  Farmers'  Bank  of 
Mansfield,  against  S.  and  J.  Abernathy  and  others,  in  the  Court 
of  Common  Pleas  of  said  county. 

J.  Weldon  conveyed  the  same,  December  17,  1850,  to  John 
H.  Cox,  the  plaintiff;  and  Cox  conveyed  it,  February,  11, 1851, 
to  Harriet  Pugh,  with  covenants  of  warranty. 

The  heirs  of  Samuel  Lewis,  by  paramount  title,  older  than 
the  deed  of  Reed,  recovered  the  same  in  the  ejectment  against 
Harriet  Pugh,  in  September,  1855. 

Cox,  in  1857,  being  threatened  with  suit  on  his  covenants 
to  Harriet  Pugh,  settled  and  paid  her  over  $1,100  damages, 
and  the  costs  and  damages  recovered  by  the  Lewis  heirs,  $160, 
and  in  1858  brought  this  suit  against  the  defendants,  heirs  of 
[*435]  J.  H.  Reed,  on  the  covenants  in  his  deed,  etc.,  to  recover 
the  damages  plaintiff  has  suffered  by  the  breach  thereof. 

The  several  counts  in  the  declaration  set  forth,  that  J.  H. 
Reed  made  a  deed,  with  covenants  of  warranty,  for  lot  43,  to 
Samuel  and  John  W.  Abernathy ;  that  a  judgment  was  recov- 
ered against  them  by  the  Farmers'  Bank  of  Mansfield,  and  the 
lots  sold  or  conveyed  by  Frederick  Wharf,  sheriff,  to  James  Wel- 
don ;  that  Weldon  conveyed  to  John  H.  Cox ;  that  Cox  con- 
veyed, with  covenants  of  warranty,  to  Harriet  Pugh;  that  Har- 
riet Pugh  was  by  the  paramount  title  of  the  heirs  of  Samuel 
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Lewis ;  that  Cox  paid  her  the  damages  incurred  by  breach  of 
his  covenants.  The  names  of  the  heirs  of  said  Reed,  as  also 
the  heirs  of  said  Lewis,  are  set  forth,  and  Mary  J.  Musgrove, 
and  "Annette  Musgrove,  two  of  said  defendants,  were  minors. 

The  defendant  plead,  1st,  non  est  factum  to  deed  of  J.  H. 
Reed,  and,  2nd,  statute  of  limitations,  (  sixteen  years.) 

On  these  pleas  issues  were  taken,  and  a  trial  had  at  the  Sep- 
tember term,  1859,  before  a  jury,  and  a  verdict  for  the  plaintiff 
for  $1,375. 

The  pleas  were  worded  thus:  u  and  the  defendants,  by  their 
attorneys,  came,"  etc.,  and  signed  by  the  counsel  appearing  for 
defendants;  the  issues  were  made  upon  the  pleas  in  that  form, 
and  the  verdict  of  the  jury  was,  "we  the  jury  find  for  the 
■plaintiff; "  without  any  designation  by  the  counsel  for  the  de- 
fendants as  to  who,  if  not  all  of  the  defendants,  they  did  appear 
for,  and  without  any  notice  being  taken  of  the  minority  of 
Mary  J.  and  Annette  Musgrove. 

After  the  return  of  the  verdict  and  the  discharge  of  the  jury, 
and  after  the  counsel  for  the  plaintiff  had  left  the  court,  and 
without  any  actual  notice  to  them,  the  counsel  for  the  defend- 
ants moved  for  a  new  trial,  on  the  ground  of  the  minority  of 
the  said  Musgrove  children,  and  the  motion  was  allowed. 

Afterwards,  at  the  next  term,  being  the  first  opportunity 
after  the  plaintiff  had  knowledge  that  the  motion  for  a  new  trial 
had  been  made  and  granted,  he  moved  to  set  aside  the  order 
for  a  new  trial,  and  for  leave  to  enter  judgment  against  the 
other  defendants  who  had  appeared  and  plead,  and  showed  for 
reason  that  there  had  never  been  any  service  on  the  said  minors, 
that  they  were  not  in  court,  that  no  judgment  had  been  asked 
or  sought  against  them,  and  that  judgment  was  only  asked 
against  the  adult  defendants,  who  by  their  counsel  had  appeared 
and  defended;  which  motion  being  overruled,  the  plaintiff  ex- 
cepted. 

And  the  plaintiff  assigns  for  error,  the  refusal  to  allow  him 
judgment  on  the  verdict  of  the  jury  against  the  de-  [*436] 
fendants,  excepting  said  minors  and  sci.  fa.  for  them. 

On  the  last  trial  there  were  four  issues,  as  follows:  non  est 
factum  to  the  deed  of  J.  H.  Reed;  statute   of  limitations; 
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non  est  factum  to  the  deed  of  F.  Wharf,  sheriff,  etc. ;  and  non 
est  factum  to  the  deed  of  James  Weldon.  Issues  tried  by  the 
court,  by  consent,  without  a  jury. 

To  the  introduction  of  the  deeds  and  the  dej^ositions,  there 
was  a  general  objection  made,  but  upon  what  grounds  the  bill 
of  exceptions  does  not  show.  The  statement  in  the  bill  is  that 
"  the  plaintiff  offered  and  introduced  in  evidence  the  following 
deeds,  papers  and  depositions,  to  the  introduction  of  which  the 
defendants,  by  their  counsel,  at  the  time  objected,  and  the  evi- 
dence being  heard  and  the  cause  finally  submitted,"  etc. 

The  deed  of  J.  II.  Reed  contains  a  covenant  of  warranty, 
binding  his  heirs. 

The  record  of  the  judgment  against  S.  and  J.  W.  Abernathy 
and  others,  shows  the  judgment  was  confessed  by  an  attorney 
in  fact;  that  an  execution  was  levied,  and  the  lot  sold  by 
Wharf,  as  sheriff,  to  James  Weldon;  that  a  report  of  the  sale 
was  made  and  confirmed,  and  sheriff  ordered  to  convey;  that 
the  proceedings  were  in  the  Court  of  Common  Pleas,  Rich- 
land county,  Ohio,  and  certified  by  the  clerk  of  the  court,  and 
the  presiding  judge. 

The  deed  of  Wharf  refers  to  said  judgment  and  sale,  and 
conveys  the  lot  to  James  Weldon.  Deed  was  duly  acknowl- 
edged and  recorded. 

The  deed  of  James  Weldon  to  John  H.  Cox,  the  plaintiff 
in  error,  conveys  the  same  lot,  and  is  duly  acknowledged  and 
recorded. 

The  deed  of  J.  H.  Cox  (plaintiff),  to  Harriet  Pugh,  for  said 
lot,  is  duly  acknowledged  and  recorded,  and  contains  covenants 
of  title  and  warranty. 

The  record  of  the  judgment  of  eviction  by  the  heirs  of  Sam- 
uel Lewis  against  Harriet  Pugh,  shows  that  John  F.  Lewis 
and  others  (as  named  in  plaintiff's  declaration)  recovered  the 
possession  by  paramount  title,  as  also  judgment  against  Pugh 
and  others,  for  $191.50  for  rents,  which  record  is  duly  certified 
by  the  clerk  of  the  court  and  presiding  judge,  of  the  same  Court 
of  Common  Pleas. 

The  deposition  of  Gr.  F.  Carpenter,  proves  the  payment  by 
520 


JANUAKY   TEEM,  1862.  436 

Cox  v.  Reed  et  al. 

Cox  of  the  damages  to  the  amount  of  $1,100,  and  to  Lewis' 
heirs,  $160,  which  he  was  compelled  to  pay,  to  avoid  suit  by 
Pugh  on  the  covenant,  and  which  was  less  than  the  value  of 
the  property.     Also  proves  the  deeds  to  be  genuine. 

The  deposition  of  J.  F.  Lewis  proves  that  his  father  [*437] 
died  seized  of  the  lot,  leaving  the  heirs  named  as  plaintiffs  in 
the  suit  against  Pugh  and  others,  and  the  same  is  also  proved 
by  Bartley. 

The  errors  assigned  are:  that  the  court  erred  in  granting  a 
new  trial  to  defendants,  and  in  overruling  the  plaintiff 's  motion 
to  set  aside  the  order  for  a  new  trial;  that  the  final  judgment 
of  the  court  was  contrary  to  evidence;  that  the  final  judgment 
of  the  court  was  contrary  to  law;  and  that  the  judgment  of 
the  court  should  have  been  in  favor  of  the  plaintiff  for  his 
damages. 

A.  Kitchell,  for  Plaintiff  in  Error. 

C.  EL  Constable,  for  Defendants  in  Error. 

Caton,  C.  J.  We  shall  confine  ourselves  to  the  disposition 
of  the  points  raised  in  the  printed  argument  of  the  counsel  for 
the  defendants. 

The  first  is,  to  the  authentication  of  the  judgment  in  Ohio, 
upon  which  the  premises  were  sold  and  the  sheriff 's  deed  made. 
The  answer  made  to  this,  we  think,  is  conclusive.  This  is  an 
action  of  covenant,  in  which,  strictly,  there  is  no  general  issue, 
putting  the  plaintiff  upon  proof  of  his  whole  case,  but  each 
fact,  which  of  itself  would  defeat  the  plaintiff's  action,  must 
be  specially  pleaded.  Here  were  three  pleas  of  non  est  factum, 
putting  in  issue  three  of  the  deeds  constituting  the  chain  of 
title,  and  the  statute  of  limitations.  This  is  all  of  the  declara- 
tion which  was  denied.  There  was  no  plea  of  non  infregit 
conventionem.  The  existence  of  that  judgment,  as  alleged  in 
the  declaration,  was  not  put  in  issue,  and  consequently  the 
plaintiff  was  not  called  upon  to  produce  or  prove  it.  All  he 
was  required  to  prove  was,  that  which  was  denied  by  the  de- 
fendants, and  that  was  the  execution  of  the  deeds.  When  that 
was  done,  the  breach  of  the  covenants  and  the  heirship  of  the 
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defendants,  were  admitted,  and  the  plaintiff  only  had  to  show 
how  much  he  had  been  damnified  by  the  breach  of  the  coven- 
ant, so  that  the  court  might  know  for  how  much  to  render  the 
judgment. 

Another  objection  is  made,  that  some  of  the  defendants 
were  infants.  That  appears  from  the  declaration,  but  we  do 
not  quite  understand  the  nature  of  the  objection,  on  this  ac- 
count. They  were  not  served  with  process,  and  are  not  parties 
to  the  judgment.  When  they  are  brought  in  by  sci.  fa. 
under  our  statute,  to  show  cause  why  they  shall  not  be  made 
parties  to  the  judgment,  it  will  be  necessary  to  prove  up  the 
[  *438  ]  case  de  novo  against  them.  These  adults,  against  whom 
the  judgment  was  rendered,  cannot  claim  that  any  more  shall 
be  proved  under  the  issues  which  they  have  formed,  when  the 
defendants  not  served  are  infants,  then  would  be  required  if 
they  were  adults.  As  to  the  defendants  served,  it  was  only 
necessary  to  prove  up  the  case  against  all  of  the  defendants, 
under  the  pleadings  actually  formed,  and  the  court  will  not 
imagine  that  if  the  other  defendants  had  been  served,  they 
would  have  put  in  other  pleas  or  put  the  plaintiff  to  other 
proof,  than  is  required  by  the  pleas  filed. 

The  giving  the  bond  in  satisfaction  of  the  judgment  against 
Cox,  was  in  law  a  payment  of  it,  as  much  for  the  purposes  of 
this  cause,  as  if  he  had  paid  it  in  coin.  Ralston  v.  Woody  15 
111.  159. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  Sidwell,  Plaintiff  in  Error,  v.  Alfred  Lobly, 
Defendant  in  Error. 

ERROR   TO  CALHOUN. 

Although  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evidence, 
and  therefore  the  refusal  to  grant  a  new  trial  on  the  weight  of  evidence, 
cannot  be  considered;  yet  as  there  was  evidence,  showing  the  refusal  of  an 
instruction  erroneous,  the  judgment  will  be  reversed. 
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If  there  is  an  actual  delivery  of  property  on  the  payment  of  money,  with  the 
design  to  make  a  sale  of  it,  the  title  passes,  except  as  to  prior  liens;  as 
between  the  parties,  the  sale  will  be  good,  if  a  delivery  of  the  property 
was  all  that  remained  to  be  done. 

This  was  an  action  of  replevin,  brought  by  Lobly,  who  was 
plaintiff  below,  before  a  justice  of  the  peace,  and  against  Sid- 
well to  recover  possession  of  one  cow  and  calf,  one  steer  and 
one  heifer.  Trial  and  verdict  for  defendant ;  appeal  to  Circuit 
Court;  trial  and  verdict  for  plaintiff;  motion  for  new  trial, 
overruled.  Case  agreed  to  be  heard  in  Second  Grand  Divis- 
ion. 

Wiley  Miller  testified,  that  he,  as  constable,  held  execution 
in  favor  of  one  Stebbins,  against  Lobly,  for  $21.96,  and  levied 
said  execution  on  the  property  in  controversy,  and  advertised 
the  same  for  sale  on  28th  January.  On  day  of  sale,  Sidwell 
and  Lobly  agreed  as  follows:  the  property  in  controversy 
was  given  up  by  Lobly  to  Sidwell,  with  an  agreement  that  if 
he  (Lobly)  brought  the  money  advanced  by  Sidwell  to  him  in 
one  month  from  then,  the  property  should  again  be-[*439] 
come  his  by  redemption. 

John  Sidwell)  Jr.,  testified,  that  on  1st  March  following, 
Lobly  begged  for  and  obtained  from  Sidwell  an  extension  of  the 
time  of  payment  for  four  weeks,  and  it  was  agreed,  that  the 
old  contract  should  stand  good  for  the  extension. 

Martin  testified,  he  heard  Sidwell,  on  3rd  April,  1860,  tell 
Lobly  he  wanted  his  money  or  the  cattle.  Lobly  said  he 
should  have  them. 

At  request  of  plaintiff  below,  the  court  instructed  the  jury 
as  follows: 

"  That  if  the  jury  believe,  from  the  evidence,  that  Lobly 
agreed  with  Sidwell,  either  to  pay  him  the  amount  due  him  by 
a  certain  time,  or  else  deliver  him  the  cattle  in  question  as  his 
property,  while  a  failure  to  comply  with  said  contract  would 
subject  Lobly  to  a  suit  for  damages,  it  would  not  authorize 
Sidwell  to  take  and  retain  possession  of  the  cattle  if  the  money 
was  not  duly  paid." 

And  refused  to  give  the  following  instruction  for  defendant 
below: 
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"  That  if  they  believe  that  plaintiff  delivered  up  the  prop- 
erty in  controversy  to  defendant  with  his  permission  to  pay  the 
amount  advanced  and  redeem  the  property  in  a  given  period, 
and  said  period  elapsed  without  such  payment,  then  defend- 
ant's right  of  possession  and  ownership  was  absolute  on  such 
failure." 


Albert  G.  Burr,  for  Plaintiff  in  Error. 
N.  M.  Knapp,  for  Defendant  in  Error. 


Walker,  J.  The  refusal,  of  the  court  below,  to  give  de- 
fendant's instruction,  is,  among  other  matters,  assigned  as  error. 
It  is  this:  "That  if  the  jury  believe  that  plaintiff'  delivered  up 
the  property  in  controversy  to  defendant,  with  his  permission 
to  pay  the  amount  advanced,  and  redeem  the  property  in  a  giv- 
en period,  and  said  period  elapsed  without  such  payment,  then 
defendant's  right  of  ownership  was  absolute  on  such  failure." 
"Whilst  the  bill  of  exceptions  fails  to  state  that  all  of  the  evi- 
dence in  the  case  is  embodied,  and  we  are  therefore  precluded 
from  examining  the  question,  whether  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial,  because  the  verdict  is  alleged 
to  be  contrary  to  the  weight  of  evidence,  nevertheless  we  see 
that  there  was  evidence  in  the  case,  upon  which  to  base  this 
instruction. 

Miller  testified,  that  the  property  was  given  up  by  defendant 
[  *440  ]  in  error,  to  plaintiff  in  error,  with  the  agreement,  that 
if  the  former  brought  the  money  to  the  latter  within  a  month, 
then  the  property  was  to  be  that  of  defendant  in  error. 

If  there  was  an  actual  delivery  of  the  property,  on  the  pay- 
ment of  the  money,  by  plaintiff  in  error,  in  satisfaction  of  the 
execution,  with  the  design  that  it  should  constitute  a  sale,  then 
it  was  sufficient  to  pass  the  absolute  title.  This  is  true  not  on- 
ly as  between  themselves,  but  as  to  all  persons  not  having  liens 
upon  the  property.  Or  if  it  was  designed  to  be  a  complete  sale 
and  nothing  more  remained  to  be  performed,  but  a  delivery  of 
the  property,  then  as  between  the  parties,  the  title  passed,  and 
vested  in  the  purchaser.  Wade  v.  Moffitt,  21  111.  110;  How- 
ard v.  Babcock,  ib.  295.  Had  the  stock,  under  this  arrange- 
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merit,  died  before  the  time  for  payment,  by  defendant  in  error, 
bad  arrived,  would  any  one  doubt  that  plaintiff  in  error  would 
have  been  compelled  to  sustain  the  loss?  If  the  evidence  of 
Miller  is  true,  and  it  stands  so  far  as  we  can  see  uncontradicted, 
the  property  was  vested  in  plaintiff  in  error,  conditionally,  if  it 
was  redeemed,  and  absolutely  if  it  was  not,  at  the  time  speci- 
fied. There  was  certainly  evidence  in  the  case  tending  to  show 
that  it  was  a  sale,  to  become  absolute  upon  a  failure  to  pay  the 
money,  and  there  was  evidence  that  it  was  not  paid.  This 
clearly  required  the  giving  of  this  instruction.  The  judgment 
of  the  court  below  is  reversed,  for  this  error,  and  the  cause  is 
remanded. 

Judgment  reversed. 


The  County  Court  of  Calhoun  County,  for  the  use 
of  Thomas  Bradford,  Plaintiff  in  Error,  v.  Balis 
Buck  et  al.,  Defendants  in  Error. 

ERROR    TO    CALHOUN. 

There  is  no  lawful  mode  of  renewing  an  execution,  except  there  has  been  a 
return  to  that  already  issued  by  the  officer,  of  his  doings  thereon.  A  jus- 
tice of  the  peace  cannot  renew  an  execution  by  any  indorsement  of  his  up- 
on it. 

A  constable  must,  within  the  time  appointed  by  law,  return  an  execution  with 
an  indorsement  of  his  doings  thereon,  for  the  truth  of  which  he  is  respon- 
sible; but  no  particular  form  of  indorsement  is  required. 

All  instructions  must  be  based  upon  evidence. 

One  constable  cannot  hand  over  an  execution  to  another,  so  as  to  relieve  him- 
self from  the  responsibility  of  its  return  according  to  the  statute;  if  an- 
other constable  returns  the  execution  within  the  statutory  time,  it  may 
save  him  from  liability,  to  whom  it  was  first  delivered. 

This  cause  was  tried  at  the  April  term,  A.  D.  1860,  [*441] 
of  the  Calhoun  Circuit  Court,  before  Woodson,  Judge,  and  a 
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The  opinion  of  the  Court,  by  Mr.  Justice  Breese,  gives  a 
full  statement  of  the  case. 

W".  A.  Grimshaw,  and  E.  L.  Gross,  for  Plaintiff  in  Error. 

A.  G.  Burr,  for  Defendants  in  Error. 

Breese,  J.  As  this  case  is  somewhat  novel  in  several  of  its 
aspects,  we  will  make  a  full  statement  of  it. 

It  appears  by  the  record,  that  the  defendant,  Balis  Buck,  was 
constable  of  the  county  of  Calhoun,  in  this  State,  and  his  co- 
defendants  were  his  sureties  on  his  official  bond.  The  suit  was 
originally  brought  before  a  justice  of  the  peace  on  this  bond, 
alleging  a  failure  to  return  a  certain  execution  within  the  time 
required  by  law.  It  seems  that  one  Bradford,  for  whose  use  the 
suit  was  instituted  by  the  county  of  Calhoun,  had,  on  the  17th 
of  April,  1858,  before  William  B.  Johnson,  a  justice  of  the 
peace,  recovered  a  judgment  against  one  McKinney  and  Gray, 
for  thirty  and  fifty  one-hundredths  dollars  and  costs.  Execu- 
tion was  issued  and  delivered  to  Buck,  the  constable,  as  John- 
son testifies,  on  the  11th  of  May  following,  though  the  time 
was  not  indorsed  on  the  execution.  Johnson  also  testifies,  that 
"  towards  the  end  of  the  life  of  the  execution,"  Buck  brought 
the  execution  to  his  office,  and  wished  him  to  take  it  back, 
which  he  said  he  would  do,  if  Buck  would  make  a  return  of 
some  kind  on  the  back  of  the  execution,  and  sign  his  name  to  it 
as  constable,  which  Buck  refused  to  do,  and  took  the  execution 
away  with  him. 

On  the  17th  of  July  following,  one  M.  H.  Champlin,  also  a 
constable  of  Calhoun  county,  brought  the  same  execution  to 
the  justice,  Johnson,  and  requested  him  to  "  alias  it."  To  this, 
the  justice  replied,  he  would  give  him  a  new  one  if  he  would 
return  the  old  one.  Champlin  replied,  that  he  did  not  want 
that,  but  wanted  the  justice  to  write  on  the  back  of  the  old  writ, 
"  alias  by  order  of  the  constable,"  and  sign  his  name  to  it  as 
justice  of  the  peace.  The  justice  remarked,  if  Champlin  could 
make  the  money,  he  supposed  it  would  be  all  right,  but  he  did 
not  think  such  a  proceeding  was  law,  but  he  did  indorse  on  the 
execution  the  writing  now  on  it:  "Alias  by  order  of  the  con- 
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stable,  July  17,  1858.  ¥m.  B.  Johnson,  J.  P."  Champlin 
then  took  the  execution  away  with  him,  and  retained  it  until 
the  12th  of  October  following,  and  then  brought  it  to  the  jus- 
tice, with  these  indorsements  on  it:  "  No  property  found  to. 
M.  Chap,  constable.  August  17th."  Which  is  un-  [*442] 
derstood  to  be  an  abbreviation  of  "I.  H.  Champlin,"  the  con- 
stable's real  name. 

On  this  state  of  facts,  the  Circuit  Court,  to  which  the  case 
had  been  brought  by  appeal,  on  motion  of  the  defendant's  at- 
torney, instructed  the  jury,  "  That  if  they  believe,  from  the  evi- 
dence, that  the  justice  of  the  peace  received  the  execution  in 
question  from  Buck,  the  constable,  and  before  the  expiration 
of  return  time,  and  gave  it  to  another  constable,  that  then 
neither  Buck  nor  his  sureties  are  answerable  for  any  irregulari- 
ties of  either  the  justice  of  the  peace  or  succeeding  constable;" 
and  "  That  there  is  no  special  form  of  indorsement  necessary  to 
constitute  a  return  on  an  execution." 

On  behalf  of  the  plaintiif,  this  instruction  was  asked :  "  The 
court  instructs  the  jury  that  if  they  believe,  from  the  evidence, 
that  the  execution  was  delivered  to  Buck,  Buck  had  no  right  to 
transfer  said  execution  to  another  constable,  and  could  not  there- 
by escape  from  the  responsibility  of  returning  said  execution 
according  to  the  statute."  Which  was  given,  with  this  modifi- 
cation: "But  if  he  did  transfer  said  execution  to  another  con- 
stable, who,  within  the  proper  time,  required  by  law,  took  it  to 
the  justice  who  issued  it,  who  indorsed  it  as  an  alias  execution, 
and  gave  it  to  the  constable  to  whom  it  had  been  transferred, 
then  the  defendants  are  not  liable." 

The  plaintiff,  at  the  proper  time,  excepted  to  the  instructions 
given  for  the  defendant,  and  to  the  modification  of  the  one 
asked  by  him. 

The  jury  found  for  the  defendants,  whereupon  the  plaintiff 
moved  for  a  new  trial,  assigning  as  reasons,  these  instructions  of 
the  court,  and  because  the  verdict  was  against  the  law  and  evi- 
dence. The  motion  being  overruled,  an  exception  was  taken, 
and  a  bill  of  exceptions  signed,  and  the  case  brought  here  by 
writ  of  error.  The  errors  assigned  question  the  correctness  of 
these  instructions. 
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It  is  the  first  case  of  which  we  have  any  knowledge,  wherein 
a  writ  of  execution  has  been  attempted  to  be  renewed,  by 
such  an  indorsement  of  the  justice  of  the  peace  who  issued  it, 
as  is  here  shown.  We  can  find  no  authority  for  it  in  the 
statute,  and  must  regard  it  as  of  no  effect  whatever,  however 
convenient  the  practice  may  be.  It  is  insisted,  by  the  defend- 
ants' counsel,  that  when  the  execution  was  indorsed,  "alias 
by  order  of  the  constable,"  it  was  in  fact  returned  by  the  con- 
stable, and  within  the  statutory  time.  It  was  certainly  within 
the  seventy  days  when  these  acts  were  done,  but  they  do  not 
constitute  a  legal  return  of  the  writ.  We  know  of  no  lawful 
[  *443  ]  mode  by  which  an  execution  can  be  renewed,  except  by 
the  actual  return  of  the  first  or  old  execution  with  a  proper  in- 
dorsement of  the  officer  thereon. 

Our  statute  provides  that  all  executions  issued  by  a  justice 
of  the  peace,  shall  be  directed  to  any  constable  of  the  proper 
county,  and  made  returnable  to  the  justice  who  issues  it 
within  seventy  days  from  the  date;  and  that  requirement  is  a 
part  of  the  writ.     (Scates'  Comp.  ch.  59,  sec.  54,  page  706.) 

The  constable  must  see  to  it  that  he  makes  his  return  within 
the  time,  and  though  it  may  be  true,  as  stated  by  the  court  to 
the  jury  in  the  second  instruction  given  for  the  defendants, 
that  no  special  form  of  indorsement  is  necessary  to  constitute 
a  return,  still  some  indorsement  is  indispensable,  and  an  exe- 
cution cannot  be  said  to  be  legally  returned,  without  some 
sort  of  an  indorsement  upon  it,  for  the  truth  of  which  the 
constable  is  responsible.  The  second  instruction  was  calcu- 
lated to  mislead  the  jury;  being  told  that  no  especial  form  was 
requisite,  they  may  have  inferred  that  no  indorsement  what- 
ever of  a  return  was  necessary,  and  so  they  must  have  under- 
stood it. 

As  to  the  first  instruction,  we  have  often  decided,  that  all 
instructions  should  be  based  on  the  evidence  in  the  cause. 
This  principle  condemns  the  first  instruction,  for  there  is  no 
evidence  whatever  that  the  justice,  at  any  time,  received  the 
execution  from  constable  Buck  and  gave  it  to  another  constable. 
The  facts  are,  that  Champlin  obtained  the  execution  from  Buck 
himself,  and  not  from  the  justice  of  the  peace.  This  instruc- 
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tion,  therefore,  should  not  have  been  given,  there  being  no  evi- 
dence on  which  to  base  it. 

As  to  the  instruction  asked  by  the  defendants,  we  think  it 
should  have  been  given  substantially  as  asked,  certainly  with- 
out the  modification  of  the  court.  If  we  understand  that  in- 
struction, it  tends  to  say  to  the  jury  this,  and  nothing  more, 
that  Buck  had  no  right  so  to  transfer  the  execution  to  another 
constable,  as  to  relieve  him,  to  whom  it  was  first  delivered, 
from  the  responsibility  of  its  return  according  to  the  statute. 
We  do  not  deny  the  right  of  one  constable,  under  certain  cir- 
cumstances, to  hand  over  his  writs  to  be  executed  by  another 
constable,  for  the  writs  are  all  directed  to  any  constable,  and 
it  cannot  matter  what  constable  executes  them,  so  that  they 
are  executed  and  returned  according  to  law.  By  so  transfer- 
ring his  writs,  the  constable  cannot  relieve  himself  of  responsi- 
bility, unless  the  writ  be  returned  within  the  statutory  time. 
Here  there  was  no  return  until  the  lapse  of  more  than  ninety 
days. 

By  aSec.  118  of  Chap.  59,  it  is  provided,  if  any  constable 
shall  neglect,  or  fail  to  return  an  execution  within  ten  [  *444  ] 
days  after  its  proper  return  day,  etc.,  the  party  aggrieved  may 
have  his  action,  etc.,  against  the  constable  and  his  sureties  on 
the  official  bond  of  the  constable,  and  shall  recover  thereon  the 
amount  of  the  execution,  with  interest,  etc.  (Scates'  Comp. 
713.) 

The  law  makes  it  absolutely  necessary  that  some  return  of 
an  officer  should  be  made  to  an  execution,  by  which  he  may  be 
charged,  for  until  it  is  returned  with  a  proper  indorsement  upon 
it,  the  plaintiff's  hands  are  tied — he  is  incapable  of  any  other 
action  toward  the  collection  of  his  debt  which  the  law  affords. 
He  cannot,  in  default  of  personal  property,  to  be  manifested  by 
the  return,  file  a  transcript  in  the  clerk's  office  of  the  Circuit 
Court,  so  as  bind  the  real  estate  of  the  defendant.  He  cannot 
issue  an  execution  to  another  county — he  cannot  resort  to  garn- 
ishee process — he  cannot  issue  a  capias  against  the  body  of  the 
debtor;  of  all  these  advantages  and  privileges  is  the  plaintiff  in 
execution  deprived,  by  the  neglect  or  refusal  of  the  constable  to 
return  the  writ,  with  a  proper  indorsement  thereon. 
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These  views  dispose  of  the  case,  and  must  reverse  the  judg- 
ment. The  cause  will  be  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Judgment  reversed. 


Perry  Stephens,  Plaintiff  in  Error,  v.  Peter  Bich- 
nell, Defendant  in  Error. 

ERROR  TO  CLARK. 

Upon  the  foreclosure  of  a  mortgage  given  to  secure  the  purchase  money  for 
premises,  it  is  not  necessary  that  the  wife  of  the  mortgagor  should  be  made 
a  party  to  the  bill. 

Where  the  mortgagor  is  insolvent,  and  the  premises  are  not  worth  the 
amount  due  upon  the  mortgage,  a  strict  foreclosure  maybe  decreed. 

Where  a  defendant  to  a  suit  in  chancery  has  suffered  a  default,  it  is  discre- 
tionary with  the  court  to  require  evidence  sustaining  the  allegations  in  the 
bill,  and  he  cannot  assign  for  error  that  the  proof  was  insufficient.  * 

Collins  and  Stephens  purchased  land  jointly,  giving  their  joint  notes  secured 
by  a  mortgage  upon  the  same  premises  for  the  purchase  money.  They 
then  partitioned  the  premises,  each  agreeing  to  provide  for  a  specified  pro- 
portion of  the  purchase  money.  Collins  paid  up  his  part  and  procured  a 
release  of  the  premises  set  off  to  him.  Held,  that  it  was  proper  for  the 
mortgagee,  in  foreclosing,  to  take  a  decree  against  Stephens  alone  for  the 
balance  due. 

This  was  a  bill  filed,  in  the  Circuit  Court  of  Clark  county, 
[  *445  ]  by  Peter  Bichnell,  the  defendant  in  error,  against  the 
plaintiff  in  error,  and  Amos  Collins  and  William  Collins,  to 
foreclose  a  mortgage.  The  bill  states  the  sale  of  the  premises 
by  complainant  to  the  defendants,  Perry  Stephens  and  Amos 
Collins,  and  the  execution  of  notes  and  a  mortgage  upon  the 
same  premises  to  secure  the  purchase  money.  The  mortgage 
was  executed  and  acknowledged  by  Amos  Collins  and  Stephens 
and  his  wife.  That  Collins  and  Stephens  subsequently  made  a 
partition  of  the  premises,  and  agreed  that  each  should  assume  and 
pay  off  a  certain  proportion  of  the  indebtedness  secured  by  the 
mortgage.  That  Amos  Collins  had  paid  off  his  proportion  of 
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the  payment,  and  that  complainant  had  released  to  him  the  land 
allotted  to  him  by  the  partition.  That  Stephens  had  failed  to 
pay  his  part  of  the  debt,  that  the  land  set  off  to  him  was  not 
worth  the  amount  due  upon  the  mortgage,  and  that  Stephens 
was  insolvent.  That  Stephens  had  neglected  to  pay  taxes,  and 
thereby  compelled  complainant  to  pay  them  to  protect  himself, 
and  that  complainant  had  been  compelled  to  pay  the  costs  in  a 
suit  to  enjoin  Amos  Collins  and  Stephens  from  committing 
waste  on  the  premises,  which  costs  were  awarded  against  the 
defendant.  That  William  Collins  claimed  some  interest  in 
premises,  but  that  the  nature  and  extent  of  it  was  unknown  to 
complainant,  but  that  such  claim  was  fictitious  and  fraudulent. 
Prayed  a  strict  foreclosure  as  to  the  portion  of  the  mortgaged 
premises  set  off  to  Stephens  by  the  partition. 

Service  was  had  on  Stephens,  and  notice  of  publication  as  to 
Amos  and  "William  Collins.  Default  as  to  all  the  defendants, 
and  a  decree  that  Stephens  pay  the  balance  due  upon  the  mort- 
gage with  interest,  the  amount  paid  by  complainant  for  taxes 
and  the  costs  in  the  injunction  suit,  within  four  months,  or  in 
default  thereof,  that  he  be  forever  barred  and  foreclosed  of  all 
equity  of  redemption  in  the  premises. 

Stephens  brings  the  case  to  this  court  by  writ  of  error. 

C.  H.  Constable,  for  Plaintiff  in  Error. 

John  Scholfield,  for  Defendant  in  Error. 

Breese,  J.  This  case  is  submitted  on  the  record  and  assign- 
ment of  errors,  and  briefs  and  authorities.  The  principal  errors 
are,  the  want  of  necessary  parties  to  the  bill,  in  decreeing  a  strict 
foreclosure,  and  insufficiency  of  the  evidence.  The  case  was,  a 
bill  filed  by  mortgagee  against  the  mortgagors  of  certain  lands 
for  a  strict  foreclosure,  and  a  decree  pro  confesso  rendered.  The 
mortgage  was  given  to  secure  the  payment  of  the  purchase  money 
of  the  lands,  and  was  executed  simultaneously  with  the  [  *446  ] 
deed,  and  the  wife  of  one  of  the  mortgagors  was  not  made  a  party 
to  the  bill.  Section  four,  of  chapter  34,  provides,  where  a  husband 
shall  purchase  lands  during  coverture,  and  shall  mortgage  such 
lands  to  secure  the  payment  of  the  purchase  money  thereof,  his 
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widow  sliall  not  be  entitled  to  dower  out  of  such  lands,  as  against 
the  mortgagee,  or  those  claiming  under  him,  although  she  shall 
not  have  united  in  such  mortgage.  (Scates'  Comp.  152.)  This 
was  the  rule  at  the  common  law.  The  seizin  of  the  husband  pass- 
ing from  him  eo  instanti  that  he  acquired  it,  and  being  imme- 
diately revested  in  the  grantor,  the  widow  could  not  claim  dower 
in  the  premises.  Stow  v.  Tift,  15  Johns.  R.  461 ;  14  Kent's 
Com.  38,  39,  and  cases  cited  in  note  (a).  If  then  the  widow 
would  not  be  endowable,  the  wife,  whilst  the  husband  is  living, 
can  have  no  interest  in  the  premises,  and  consequently  she  need 
not  be  a  party  to  the  bill. 

The  object  in  making  the  wife  a  party,  is  to  bar  her  dower. 
Gilbert  v.  Haggard,  1  Scam.  471.  So  in  the  case  of  Leonard 
v.  Adm'r  of  Villars,  23  111.  379,  this  court  held,  that  the  wife 
of  a  mortgagee  was  a  necessary  party  to  a  bill  to  foreclose,  but 
that  was  a  case  where  the  mortgage  was  not  given  to  secure  the 
purchase  money,  for  the  land  mortgaged.  In  that  case  the  wife 
had  a  dower  interest,  as  against  the  mortgagee,  and  the  equity 
of  redemption  of  such  dower  interest  remained  in  her,  and  she 
was,  therefore,  a  necessary  party  to  protect  that  interest. 

As  to  decreeing  a  strict  foreclosure,  that  was  discretionary 
with  the  court,  under  the  circumstances.  It  is  alleged  in  the 
bill,  and  confessed,  that  the  lands  mortgaged  are  not  equal  in 
value  to  the  purchase  money  due;  it  was  then  in  the  discretion 
of  the  court  to  decree  a  strict  foreclosure,  the  effect  of  which  is 
to  vest  the  title  absolutely  in  the  mortgagee.  The  usual  mode 
in  this  State,  of  foreclosing  a  mortgage,  is  by  ordering  the 
mortgaged  premises  to  be  sold,  yet  the  power  of  strict  fore- 
closure is  frequently  exercised,  and  probably,  never  refused  when 
the  interests  of  both  parties  manifestly  require  it,  as  when  the 
mortgagor  is  insolvent,  and  the  mortgaged  premises  are  not  of 
sufficient  value  to  pay  the  debt  and  costs,  as  in  this  case,  the 
bill  averring  both  insolvency  of  the  mortgagor  and  insufficiency 
of  the  mortgaged  premises,  and  those  allegations  are  confessed, 
and  the  bill  prays  a  strict  foreclosure.  "We  have  no  statute  pro- 
hibiting a  strict  foreclosure.  Johnson  v.  Donnel,  15  111.  97 ; 
Vansant  v.  Almon,  23  id.  33. 

It  cannot  now  be  urged  here,  that  the  evidence,  on  which 
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tlie  decree  passed,  was  insufficient,  the  rule  being  well  settled, 
that  when  a  bill  is  taken  for  confessed,  the  party  [*447] 
against  whom  the  decree  is  taken  cannot  complain  and  assign 
for  error,  the  insufficiency  of  the  evidence.  The  nineteenth 
section  of  our  chancery  code  provides  that,  "  where  a  bill  is 
taken  for  confessed,  the  court,  before  a  final  decree  is  made,  if 
deemed  requisite,  may  order  the  complainant  to  produce  docu- 
ments and  witnesses  to  prove  the  allegations  of  his  bill,  or  may 
examine  the  complainant  on  oath  or  affirmation,  touching  the 
facts  therein  alleged ;  such  decree  shall  be  made  in  either  case,  as 
the  court  shall  consider  equitable  and  proper." 

With  such  a  discretion  vested  in  the  court,  it  could  not  be 
urged,  that  the  court  acted  upon  insufficient  proof,  because,  it 
would  not  be  error  to  pass  a  decree  without  any  proof.  Man- 
chester et  al.  v.  McKee,  Etfr,  4  Gilm.  517. 

As  to  the  error  assigned  in  not  taking  a  decree  against  the 
two  Collins,  it  is  only  necessary  to  say,  there  was  no  necessity 
for  a  decree  against  them,  as  they  and  Stephens  had  divided  the 
land  between  them,  and  had  paid  complainant  for  their  share, 
and  the  foreclosure  was  brought  only  against  Stephens'  inter- 
est. The  defendants  Collins,  were  so,  nominally  only,  and  they 
do  not  complain  of  want  of  notice  or  bring  the  case  here.  It 
was  Stephens'  interest  in  the  land,  that  was  affected.  It  was 
quite  proper  to  decree  that  Stephens  should  pay  the  balance  due 
on  the  mortgage,  as  the  Collins  had  paid  their  proportion,  and 
had  been  released.  We  see  no  error  in  the  decree,  and  accord- 
ingly affirm  the  decree. 

Judgment  affirmed. 
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[*448]  John  B.  Hebert,  et  al,  Appellants,^.  Francis 
Lavalle,  Appellee. 

APPEAL   FROM   ST.  CLAIR. 

The  United  States  has,  by  grant,  confirmed  to  the  inhabitants  of  the  village 
of  Cahokia  the  use  of  the  "  commons  "  adjacent  to  the  village.  The  par- 
ishioners not  living  in  the  village,  worshiping  at  the  church  in  the  vil- 
lage, do  not,  of  right,  participate  in  the  use  of  those  "  commons." 

Parties  deriving  title  from  original  inhabitants  of  the  village  of  Cahokia,  do 
not  enjoy  rights  of  common  which  might  have  pertained  to  their  grantors, 
if  the  grantees  have  abandoned  the  village.  The  "  commons  ,1  were  made 
appurtenant  to  village  lots,  not  to  lands  remote  from  the  village. 

Occupants  of  the  common  field  lands,  not  inhabitants  of  the  village  of 
Cahokia,  cannot  vote  for  the  supervisor  authorized  to  survey  parts  of  the 
"  commons  "  into  lots  and  lease  the  same,  nor  for  the  trustees  of  schools, 
under  authority  of  the  act  of  1841. 

A  stranger  cannot  question  the  acts  of  "  commoners"  amongst  themselves, 
even  though  they  should  enclose  the  "  commons." 

The  opinion  of  the  Court,  by  Mr.  Justice  Beeese,  gives  a  full 
statement  of  the  case.  The  cause  was  heard  in  the  Second 
Grand  Division,  by  agreement  of  parties. 

G.  Kceenee,  for  Appellants. 

Jehu  Bakee,  and  M  Niles,  for  Appellee. 

Beeese,  J.  The  complainants  filed  their  bill  in  chancery  for 
an  injunction,  in  the  St.  Clair  Circuit  Court,  to  the  March  term, 
1860,  (an  injunction  having  been  granted  by  the  judge  in 
vacation,)  alleging,  that  the  complainants  were  all  citizens  of 
St.  Clair  county,  and  residents  of  the  Cahokia  common  field  / 
that  by  certain  ancient  grants  under  the  French  and  English 
Colonial  Government,  confirmed  by  acts  of  Congress  under  the 
Confederation,  and  under  the  present  Constitution,  and  by  the 
Constitution  of  the  State  of  Illinois  of  1818,  and  various  Acts 
of  the  General  Assembly  of  Illinois,  the  inhabitants  of  the 
village  of  Cahokia  have  enjoyed  the  right  of  pasturage,  estovers, 
etc.,  etc.,  in  common,  in  a  certain  tract  of  land,  known  from 
534 


JANUARY   TEEM,  1861.  448 

Hebert  et  al.  v.  Lavalle. 

time  immemorial  as  the  Cahokia  Commons.  That  by  the  same 
grants  and  confirmations,  there  was  allotted  to  each  head 
of  family,  of  said  village,  a  certain  tract  for  cultivation,  all 
of  which  tracts  were  enclosed  under  one  common  fence,  and 
are  known  as  the  Caholcia  Common  field.  That  the  grants 
were  contemporaneous  grants  with  the  grant  of  lots  to 
certain  families  then  living  in  the  settlement  known  as  Ca- 
hokia,  or  Coes  or  Cahokia  village,  the  village  not  being  [  *449  ] 
then  laid  out,  surveyed  and  defined.  That  what  is  now  known 
as  Cahokia  village,  was  surveyed  and  platted  as  late  as  1808. 
That  the  village  with  attendant  common  field,  which  extended 
from  Cahokia  creek,  to  the  Bluffs,  east  of  the  Mississippi  river, 
was  on  the  south,  north  and  east  surrounded  by  said  commons, 
which  commons  were  to  support  the  cultivated  fields  of  the  in- 
habitants. That  in  the  course  of  time,  many  of  the  inhabi- 
tants of  the  village  of  Cahokia,  who  had  resided  within  the 
territory  of  what  is  now  known  as  Cahokia  village,  and  near 
there,  removed  into  the  common  field,  for  the  purpose  of  better 
cultivating  their  respective  allotments,  and  that  in  the  course 
of  time,  a  majority  of  families  who  had  resided  in  the  village, 
and  their  successors,  (the  grants  being  to  the  inhabitants  and 
their  successors,)  had  removed  on  to  the  common  fields.  Com- 
plainants allege,  that  they  hold  their  lands  in  the  common  field 
by  titles  of  the  original  inhabitants,  and  that  all  inhabitants 
of  the  common  field  are  equally  entitled  to  the  enjoyment  of 
the  commons,  in  the  use  thereof  and  whatever  proceeds  may 
be  derived  therefrom,  and  that  they  have  so  claimed,  from  time 
immemorial. 

That  the  General  Assembly  of  Illinois,  passed  an  act,  17th 
February,  1841,  providing,  that  the  commons,  or  any  part  there- 
of, might  be  surveyed  in  lots,  and  leased  for  any  number  of 
years  not  exceeding  one  hundred  years ;  that  the  leases  should 
be  publicly  sold  after  notice,  and  that  the  proceeds  arising  from 
the  sales,  should  be  appropriated  to  the  education  of  the  chil- 
dren of  the  inhabitants  of  the  village  of  Cahokia;  that  by 
virtue  of  that  act  a  portion  of  said  commons  was  surveyed, 

platted  and  leased,  the  balance  thereof,  being  about acres, 

remaining  undisposed  of;  that  by  a  subsequent  act,  18th  Feb- 
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ruary,  1857,  it  was  further  provided,  that  the  lots,  laid  out  on 
the  commons,  might  be  leased  at  private  sale,  provided  they 
should  not  be  leased  for  a  less  price  or  sum  per  acre,  than  the 
average  price  at  which  the  other  parts  of  the  commons  were 
then  leased. 

Complainants,  claiming  as  aforesaid,  allege  that  they  are  in- 
formed and  believe,  that  one  Francis  Lavalle,  at  present  super- 
visor of  the  inhabitants  of  the  village  of  Cahokia,  has  caused 
the  balance,  or  part  of  the  commons  heretofore  unsurveyed,  to 
be  surveyed,  and  at  the  instigation  of,  and  by  collusion  with, 
certain  inhabitants  of  the  village,  has  already  leased  certain  lots 
of  said  Cahokia  commons  at  private  sale,  at  mere  nominal 
rates,  and  without  reference  to  said  average  price,  and  is  about 
to  proceed  to  lease  at  private  sale  other  of  said  lots  collusively 
and  fraudulently  for  a  large  number  of  years,  usually  ninety- 
[  *450  ]  nine  years,  to  the  very  great  detriment  of  all  persons 
interested  in  the  commons.  That  complainants  are  informed, 
that  he  has  already  made  arrangements,  with  certain  inhabi- 
tants of  the  village,  who  wrongfully  claim  the  sole  and  entire 
use  of  the  commons,  and  the  proceeds  thereof,  to  distribute  the 
leases  of  the  newly  surveyed  lots  amongst  them,  at  their  choice, 
and  at  merely  nominal  rates,  in  a  private  manner,  claiming, 
that  under  the  last  act  of  the  legislature,  no  publicity  what- 
ever is  necessary.  Complainants  allege,  that  by  such  a  dispo- 
sition of  their  valuable  estate,  their  rights  will  irretrievably  be 
prejudiced,  as  such  leases  may  be  assigned  to  innocent  pur- 
chasers, and  that  the  title  of  the  lots  may  be  clouded,  by  leases 
given,  even  to  participants  in  the  fraud.  That  Lavalle  refuses 
to  account  to  complainants  for  his  actings  and  doings  and  to 
give  an  account  of  the  proceeds  of  the  leases  made  by  his  pre- 
decessors and  himself,  contending,  that  complainants  have  no 
part  or  interest  in  the  commons — that  the  law  contemplates 
public  leases,  and  private  leases  only  in  case  of  forfeiture,  etc., 
etc.  That  the  supervisor  is  a  trustee  for  all  who  are  entitled  to 
a  share  in  the  commons,  and  that  he  is  abusing  his  trust. 

Complainants  prayed  an  injunction  restraining  supervisor  to 
lease  illegally,  and  from  applying  the  proceeds  to  the  exclusive 
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use  of  the  few  persons  residing  in  Cahokia,  and  that  the  de- 
fendant render  an  account,  etc.,  etc. 

The  defendant  filed  a  general  demurrer.  The  court  sustained 
the  demurrer,  dissolved  the  injunction,  and  dismissed  the  bill, 
and  from  this  decision  the  complainants  take  this  appeal. 

The  only  error  assigned,  is  the  decision  of  the  court  below, 
in  sustaining  the  demurrer,  dissolving  the  injunction,  and  dis- 
missing the  bill. 

A  slight  glance  at  the  early  history  of  this  State,  may  throw 
some  light  upon  the  question  presented  by  this  record,  one  new 
to  our  courts,  and  with  no  aid  to  be  derived  from  adjudicated 
cases. 

Anterior  to  the  voyage  of  the  Jesuit  Priest,  Father  James 
Marquette,  with  the  Sieur  Joliet,  in  the  summer  of  1673, 
prosecuted  under  the  auspices  of  Mons.  Talon,  the  Intendant 
of  New  France,  as  Canada  was  called,  and  then  under  the 
crown  of  France,  but  little,  if  any,  authentic  information  ex- 
isted, of  the  river  Mississippi.  The  Jesuit  Father,  with  his 
companions,  proceeding  from  Canada,  by  way  of  Green  Bay 
and  the  Wisconsin  river,  entered  the  Mississippi,  on  the  tenth 
of  June,  1673,  and  explored  it  to  the  mouth  of  the  Arkansas, 
and  returned,  by  way  of  the  Illinois  river,  in  September  of 
that  year.  This  was  an  exploration  undertaken  by  the  [  *451  ] 
French  Government,  to  be  conducted  on  a  larger  scale  subse- 
quently, when,  in  1678,  Robert  Cavalier  De  LaSalle  obtained 
letters  patent  from  Louis  XIV,  dated  12th  of  May  of  that  year. 
By  this  patent,  LaSalle  was  permitted  "  to  endeavor  to  discover 
the  western  part  of  New  France,"  the  king  having  at  heart 
this  discovery,  "  through  which,  it  was  probable,  a  road  might 
be  found  to  penetrate  to  Mexico."  LaSalle  was  permitted  to 
construct  forts  wherever  necessary,  and  to  hold  them  on  the 
same  terms  as  he  held  Fort  Frontenac  under  his  patent  of 
March  13,  1675.  Acting  under  this  patent  of  1678,  LaSalle, 
with  a  small  party,  reached,  by  way  of  the  Illinois  river,  on 
the  ninth  of  April,  1682,  the  mouth  of  the  Mississippi,  and  took 
formal  possession  of  it,  and  of  the  country  watered  by  the  river, 
in  the  name  of  Louis  XIV,  and  in  his  honor,  called  the  country 
Louisiana. 
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In  virtue  of  the  authority,  under  his  letters  patent,  LaSalle 
constructed  Fort  St.  Louis,  at  the  "Starved  Kock,"  on  the 
Illinois  river,  and  other  forts  on  the  lakes,  and  Mississippi  river. 
He  seemed  to  have  entire  control  of  this  portion  of  Louisiana^ 
establishing  his  government  at  the  Fort  St.  Louis,  where  it  re- 
mained until  sixteen  hundred  and  ninety. 

In  the  meantime,  Jesuit  missionaries  advanced  into  the 
country,  from  the  Seminary  of  Quebec,  one  of  whom,  James 
Gravier,  as  early  as  1695,  established  the  village  of  "  our  Lady 
of  Kaskaskias,"  and  there  officiated  at  the  altar,  for  several 
years,  in  the  midst  of  populous  tribes  of  Indians,  laboring  to 
convert  them  to  Christianity. 

In  the  month  of  July,  1698,  the  Bishop  of  Quebec  granted 
letters  patent  to  the  directors  and  superiors  of  the  Seminary  of 
Foreign  Missions  there,  for  the  establishment  of  a  mission  for 
the  Tamarois  and  Kahokias  "  living  between  the  Illinois  and 
Arancies,"  their  country  being  considered  as  the  key  and  pas- 
sage to  more  distant  tribes.  They  were  empowered  to  send 
their  missionaries  there,  and  "  to  make  such  residences,  and 
erect  such  missions  as  they  might  judge  proper." 

In  pursuance  of  this  authority,  "  the  Mission  of  St.  Sulpice  " 
was  established  among  the  Tamarois  and  Kahokia  Indians,  and 
a  village  grew  up,  called  "  the  village  of  the  Holy  Family  of 
Caoquias,"  populated  by  Indians,  fur  traders,  and  tillers  of  the 
soil,  all  within  the  shadow  of  the  Church  of  the  Mission.  This 
church  was  the  nucleus  of  the  village,  the  ground  necessary  for 
it,  and  land  for  the  use  of  the  villagers,  being  readily  granted 
by  the  native  owners. 

From  the  time  LaSalle  took  possession  of  the  country  in 
1682,  we  discover  no  trace  of  a  control  by  the  crown  of  France, 
[  *452  ]  over  it,  until  the  grant  to  Anthony  Crozat,  by  letters 
patent  under  date  of  September  14,  1712,  of  the  whole  com- 
merce of  the  country,  then  for  the  first  time,  officially,  called 
Louisiana.  The  Jesuit  missionaries  appear,  up  to  this  period, 
to  have  exercised  all  the  control,  necessary,  over  its  people,  sub- 
ject to  no  power  other  than  their  superiors  of  the  Seminary  of 
Quebec. 

Crozat  made  efforts  to  develop  the  lead  mines  of  Missouri, 
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and  imported  many  laborers  and  others,  to  the  several  missions 
on  the  Mississippi  river,  but  failing  to  find  the  precious  metals 
in  which  it  was  thought  this  country  abounded,  he,  in  1717, 
surrendered  his  patent  to  the  then  occupant  of  the  throne,  the 
infant  king,  Louis  XY,  who  ruled  France,  under  the  regency 
of  the  Duke  of  Orleans.  He,  in  conjunction  with  the  cele- 
brated Law,  established  "the  Company  of  the  West,"  or 
"  Company  of  the  Indies,"  to  whom  was  granted  all  Louisiana, 
with  power,  in  conjunction  with  an  officer  of  the  crown,  to 
grant  away  the  royal  domain.  The  early  records  of  this  State, 
preserved  in  the  French  language,  are  full  of  grants  made  by 
this  company,  up  to  1732,  when  it  was  dissolved,  and  its  pow- 
ers and  privileges  reverted  to  the  crown. 

Among  these  records,  is  to  be  found  a  grant  substantially  as 
follows : 

We,  Pierre  Duguet  de  Boisbriant,  Knight  of  the  Military 
Order  of  St.  Louis,  and  First  Lieutenant  of  the  King  in  the 
Province  of  Louisiana,  Commandant  in  the  Illinois;  and  Marc 
Antonia  de  la  Loire  Des  Ursins,  Principal  Commissary  of  the 
Royal  Company  of  the  Indies: 

On  the  demand  of  the  missionaries  of  the  Caokias  and  Tama- 
rois,  to  grant  to  them  a  tract  of  four  leagues  square  in  fee  sim- 
ple, with  the  neighboring  island,  to  be  taken  a  quarter  of  a 
league  above  the  small  river  of  Caokias,  situated  above  the 
Indian  village,  and  in  going  up  following  the  course  of  the 
Mississippi,  and  in  returning  towards  the  Fort  of  Chartres, 
running  in  depth  to  the  north,  east  and  south  for  quantity. 
We  in  consequence  of  our  powers  have  granted  the  said  land  to 
the  Missionaries  of  Coakias  and  Tamarois,  in  fee  simple,  over 
which,  they  can,  from  the  present,  work,  clear  and  plant  the 
land,  awaiting  a  formal  concession  which  will  be  sent  from 
France  by  the  directors  general  of  the  Royal  Company  of  the 
Indies.  At  the  Fort  of  Chartres,  this  22nd  June,  A.  D.  1722. 
Signed  Boisbriant — Des  Ursins. 

On  this  grant,  documentary  evidence  presented  by  counsel 
in  the  argument  of  the  case  shows,  that  a  village  was  estab- 
lished and  village  lots  granted.  On  the  explosion  of  "the 
Company  of    the  West,"    on  the  10th  of  April,  1732,  their 
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[  *453  ]  powers  and  privileges  reverted  to  the  crown,  from  which 
emanated,  thereafter,  all  grants  of  land.  In  August,  1743, 
this  grant  made  in  1722,  was  recognized  by  the  French  Gov- 
ernment, acting  through  Mons.  Yaudrieul,  then  Governor,  and 
Salmon,  Commissary,  of  the  Province  of  Louisiana. 

It  will  be  perceived,  there  are  no  words  in  this  grant,  desig- 
nating the  land  granted,  or  any  portion  of  it,  as  commons — nor 
does  it  appear  for  what  special  use  it  was  granted,  but  generally, 
for  the  use  of  the  mission  there  established.  Upon  it  the 
missionaries  established  their  church  and  village — granted  por- 
tions of  it  for  cultivation,  whilst  the  largest  portion  was  suifered 
to  remain  for  the  common  use  of  the  inhabitants,  for  pasturage, 
wood,  and  other  purposes.  It  is  a  peculiarity  attending  the 
early  French  settlements  here,  that  the  tillers  of  the  soil  did 
not  reside  upon  their  cultivated  lands,  but  in  the  village. 
There  were  their  barns  and  stables  and  out-lots  for  the  pro- 
tection of  their  cattle,  and  appurtenant  to  it  was  the  common, 
on  which  their  animals  could  range  and  feed.  The  tillable 
land  was  granted  in  narrow  strips,  usually  about  one  arpent  in 
width,  and  in  depth  for  quantity,  some  of  which  arpents  were 
situate  more  than  four  miles  from  the  village,  going  north. 

After  the  conquest  of  the  country  by  England,  the  result  of 
the  war  commenced  in  1756,  and  terminated  by  the  treaty  of 
Paris  of  1763,  no  interference  was  attempted  with  any  of  the 
grants  made  by  the  India  Company,  or  by  the  crown  of  France, 
in  this  part  of  Louisiana,  nor  by  Yirginia,  after  its  conquest  by 
her  arms,  in  1778.  Yirginia  ceded  the  country  to  the  United 
States,  by  deed  dated  March  1,  1784,  by  authority  of  an  act  for 
that  purpose,  passed  October  20,  1783.  That  act  provides, 
"  that  the  French  and  Canadian  inhabitants,  and  other  settlers 
of  the  Kaskaskias,  Saint  Yincents  and  the  neighboring  villages, 
who  have  professed  themselves  citizens  of  Yirginia,  shall  have 
their  possessions  and  titles  confirmed  to  them,  and  be  protected 
in  the  enjoyment  of  their  rights  and  liberties."  (Scates'  Comp. 
19.)  On  the  29th  August,  1788,  the  Congress  of  the  Confed- 
eration adopted  a  resolution,  instructing  the  Governor  of  the 
Western  Territory,  to  proceed  without  delay  to  the  French  set- 
tlements on  the  river  Mississippi,  and  to  examine  the  titles  and 
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possessions  of  those  settlers,  "in  which  they  are  to  be  con- 
firmed." Hence  originated  a  class  of  titles  known  in  this  State 
as  "  a  Governor's  confirmation,"  a  specimen  of  which  is  found 
in  the  case  of  Doe  ex.  dem.y  etc.,  v.  Hill,  Breese,  236,  new 
edition,  304. 

On  the  3rd  of  March,  1791,  the  Congress  of  the  United  States 
passed  an  act  for  granting  lands  to*  the  inhabitants  and  settlers 
at  Yincennes  and  the  Illinois  country,  in  the  territory  [*454] 
north-west  of  the  Ohio,  and  for  confirming  them  in  their  pos- 
session, the  fifth  section  of  which  provides,  "  that  a  tract  of 
land  containing  about  five  thousand  four  hundred  acres,  which 
for  many  years  has  been  fenced  and  used  by  the  inhabitants 
of  Yincennes  as  a  common,  also  a  tract  of  land  including  the 
villages  of  Cohos  and  Prairie  du  Pont,  and  heretofore  used  by 
the  inhabitants  of  the  said  villages  as  a  common,  be,  and  the 
same  are  hereby  appropriated  to  the  use  of  the  inhabitants  of 
Yincennes,  and  of  the  said  villages  respectively,  to  be  used  by 
them  as  a  common,  until  otherwise  disposed  of  by  law."  Laws 
of  U.  S.,  vol.  1,  page  221. 

Here  is  the  first  recognition,  by  the  act  of  any  government, 
of  a  right  of  any  of  the  inhabitants  of  the  village  of  Cahokia, 
to  land  as  common.  Subsequently,  commissioners  were  ap- 
pointed by  an  act  of  Congress,  to  examine  into  this,  among 
other  claims  to  land  in  Illinois,  and  they  examined,  and  con- 
firmed this  claim  as  a  common  to  the  inhabitants  of  Cahokia, 
on  the  21st  December,  1809,  and  so  reported  to  the  Congress, 
and  Congress,  on  the  1st  of  May,  1810,  passed  an  act,  that  all 
the  decisions  made  by  these  commissioners  entered  in  their 
transcript,  bearing  date  December  31,  1809,  and  transmitted  to 
the  Secretary  of  the  Treasury,  be  confirmed.  2nd  vol.  Laws 
of  U.  S.,  page  607. 

This  act  is  an  operative  grant  of  all  the  interest  the  United 
States  may,  at  any  time,  have  had  in  the  land  described  in  the 
transcript  of  the  commissioners  under  that  date,  and  confirms 
the  land  in  terms,  to  the  inhabitants  of  these  "  villages "  re- 
spectively. Now  it  cannot  be  material  to  inquire,  to  what  uses 
these  lands  were  originally  appropriated  by  the  Priests  of  the 
Mission;  the  government,  having  power  to  confirm  the  title  to 
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them,  or  to  grant  them,  having  restricted  the  grant  to  the  in- 
habitants of  those  villages  as  a  common. 

But  it  is  argued,  that  the  term  village  must  not  have  the 
restricted  signification  which  modern  ideas  of  a  village  would 
place  upon  it,  but  that  it  may  well  be  understood  to  mean 
"  the  settlement "  or  the  parish,  and  in  that  sense  it  was  under- 
stood by  the  missionaries  themselves,  as  their  letters  on  the 
subject  referred  to  in  the  argument  tend  to  show. 

We  do  not  understand,  from  anything  in  those  letters,  or 
from  any  facts  in  the  case  brought  to  our  notice,  that  the 
parishioners  —  those  who  worshiped  at  the  village  church, 
and  were  under  the  spiritual  control  of  its  priest,  and  not  liv- 
ing in  the  village,  possessed  any  village  rights  belonging  to 
the  villagers.  A  parish  is  understood  to  be,  the  territorial 
jurisdiction  of  a  secular  priest,  or  a  precinct,  the  inhabitants 
[  *455  ]  of  which  belong  to  the  same  church,  or  they  may  re- 
side promiscuously,  among  people  belonging  to  any  church,  and 
be  resident  in  several  villages.  A  village  is  any  small  assem- 
blage of  houses  occupied  by  artisans,  laboring  people  and 
farmers — in  French  villages,  also  by  farmers.  It  is  a  defined 
locality  with  a  name,  and  its  inhabitants  are  called  villagers. 
"We  have  no  right  to  suppose,  that  Congress,  in  making  this 
grant  to  the  inhabitants  of  the  village  of  Cahokia,  designed  to 
include  persons  who  resided  on,  and  occupied  lands,  miles  re- 
mote from  the  village,  though  the  fact  might"  be,  that  they 
worshiped  at  the  parish  church,  and  were  under  the  spiritual 
teaching  of  the  village  priest.  The  term  "  inhabitants  of  the 
village,"  having  a  defined  and  well  understood  meaning,  we  do 
not  see  how  it  can  be  made,  by  any  reasonable  construction,  to 
embrace  other  persons  who  are  not,  by  their  own  showing,  in- 
habitants of  the  village. 

It  is  also  argued  by  the  complainants'  counsel,  that  inasmuch 
as  the  complainants  derive  their  titles  to  the  lands  in  the  com- 
mon field,  from  original  inhabitants  of  the  village  of  Cahokia, 
they  should  have  all  the  rights  which,  at  any  time,  might  have 
pertained  to  their  grantors.  This  would  be  true  undoubtedly, 
had  they  remained  inhabitants  of  the  village,  and  they  would 
have  been  their  "  successors,"  in  contemplation  of  the  act  of 
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1819.  Laws  of  1819,  page  122.  A  removal  from  the  village, 
by  occupying  their  individual  allotments  in  the  common  field 
remote  from  the  village,  was  an  abandonment  of  their  village 
rights,  for  it  is  only  to  inhabitants  of  the  village  that  a  right 
of  common  has  been  granted.  It  was  to  them  as  inhabitants 
of  the  village,  the  right  was  granted,  and  we  cannot  see  the 
justice  of  a  claim  which  shall  accord  to  those  who  have  aban- 
doned the  village,  rights  equal  to  those  who  remain  in  it,  as  in- 
habitants of  it.  The  act  of  Congress  cited,  appropriates  this 
land  as  a  common,  to  the  inhabitants  of  the  village — not  to 
those  who  might  own  lands  in  the  common  field,  and  reside  up- 
on them.  It  was  made  appurtenant  to  the  village  lots,  and  not 
to  arable  lands  remote  from  the  village  for  which  there  were 
"  individual  and  exclusive  grants. 

It  certainly  could  not  have  been  in  the  contemplation  of 
Congress,  in  conferring  or  granting  these  lands  as  a  common,  to 
the  inhabitants  of  the  village,  that  by  any  construction,  a  class 
of  settlers  living  separate  and  apart  as  farmers  on  their  own 
lands,  should  claim,  or  desire  even  the  benefit  of  the  commons. 
The  object  of  the  grant  of  commons  to  the  inhabitants  of  the 
village,  was,  evidently  to  afford  them  snch  estovers,  pasturage, 
etc.,  as  they  conld  not  otherwise  possess  and  enjoy,  villagers  be- 
ing confined  to  small  lots  for  dwellings,  and  the  necessary  out- 
houses. The  domain  of  the  proprietor  of  a  farm  is  [*456] 
supposed  to  embrace  within  it,  all  these  essentials  to  a  com- 
fortable subsistence,  he  being  the  exclusive  owner  of  all  he  oc- 
cupies. No  necessity  would  seem  to  exist  for  such  a  conve- 
nience, and  therefore  is  it,  that  the  grant  was  made  "  to  the  in- 
habitants of  the  village"  exclusively.  In  adverting  to  the  leg- 
islation of  our  own  State  in  reference  to  the  commons,  it  will 
be  found  to  be  in  harmony  with  the  view  we  have  taken  of  the 
question. 

It  is  provided  by  section  eight  of  article  eight,  of  the  consti- 
tution of  1818,  that  all  lands  which  have  been  granted  as  a 
common,  to  the  inhabitants  of  any  town,  hamlet,  village,  or  cor- 
poration, shall  forever  remain  common  to  the  inhabitants  of 
such  town,  hamlet,  village  or  corporation.     (Scates'  Comp.  54.) 
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Substantially  the  same  provision  is  found  in  the  constitution 
of  1848,  article  eleven.     (lb.  72.) 

A  restriction  to  the  inhabitants  of  the  village,  pervades  all 
our  legislation  on  the  subject.     Laws  of  1819,  page  122. 

By  the  act  of  February  17,  1841,  (Session  Laws,  pp.  65,  66,) 
it  is  provided  that  the  supervisor  elected  by  the  inhabitants  of 
the  village  of  Cahokia,  is  authorized  to  cause  to  be  surveyed  in 
lots,  etc.,  any  part  of  the  commons  of  Cahokia,  and  lease  the 
same,  etc.  It  is  a  pertinent  inquiry  here,  can  the  occupiers  of 
the  common  field  lands,  not  being  inhabitants  of  the  village, 
but  residing  out  of  it  on  their  individual  lands,  vote  at  the  elec- 
tion of  this  officer,  or  vote  for  the  trustees  of  schools  as  pro- 
vided in  the  fourth  section?  Was  such  a  claim  ever  advanced? 
We  think  this  inquiry,  answered,  as  it  must  be,  in  the  negative, 
goes  far  to  dispose  of  the  case.  They  cannot  vote  for  a  super- 
visor of  the  commons,  because  they  are  not  inhabitants  of  the 
village,  nor,  for  the  same  reason,  can  they  enjoy  the  benefit  of 
the  proceeds  of  the  common  to  be  derived  from  the  leases ;  they 
are  isolated  from  it  by  their  residence. 

The  principle  is  well  settled  that  a  stranger  cannot  question 
the  acts  of  commoners  among  themselves,  no  matter  how  sub- 
versive they  may  be  of  the  objects  of  the  grant,  even  if  extend- 
ing to  an  actual  enclosing  of  the  commons.  And  the  com- 
plainants here  being  strangers,  not  inhabitants  of  the  village, 
cannot  be  allowed  to  interfere  with  the  acts  of  the  commoners 
of  which  complaint  is  made.  The  demurrer  goes  to  the  very 
substance  of  the  bill,  and  was  properly  sustained.  The  decree 
is  affirmed. 

Decree  affirmed. 
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Jonathan    Leach,   Appellant,    v.   William    [*457] 
Thomas,  Trustee,  etc.,  Appellee. 

APPEAL  FROM  LAWRENCE. 

A  judgment  in  favor  of  a  corporation,  if  properly  assigned,  may  be  enforced 
after  the  corporation  has  ceased. 

A  trustee  appointed  by  a  court,  though  not  invested  with  legal  title  to  prop- 
erty, has  such  equitable  title  as  will  enable  him  to  proceed  in  his  own  name 
in  aid  of  the  trust. 

When  a  court  of  equity  obtains  jurisdiction,  and  gives  to  a  party  all  that  he 
had  asked  by  a  motion  in  a  proceeding  at  law,  he  cannot  complain  of  a 
proceeding  that  has  not  done  him  an  injury. 

On  the  25th  of  April,  1860,  the  appellee  filed  his  bill  of  com- 
plaint against  appellant,  in  the  Lawrence  Circuit  Court  alleg- 
ing— 

That  at  the  May  term,  1843,  at  the  Circuit  Court  of  Law- 
rence county,  the  president,  directors  and  company  of  the  Bank 
of  Illinois,  recovered  a  judgment  against  appellant,  for  $223, 
and  costs  of  suit,  upon  which  judgment  execution  was  issued 
to  the  sheriff  of  Lawrence  county,  and  by  him  returned  with- 
out any  levy  or  other  service  indorsed  thereon. 

That  on  the  2nd  of  July,  1852,  a  second  execution  was  issued, 
and  levied  on  the  west  part  of  the  north-east  quarter  of  Sec- 
tion 12,  Town  3  north,  Range  12  west,  in  said  county,  and  re- 
turned indorsed  "  ~No  sale  for  want  of  bidders." 

That  on  the  10th  of  April,  1845,  the  president,  directors  and 
company  of  the  Bank  of  Illinois  assigned,  transferred  and  con- 
veyed, by  a  written  instrument,  called  an  assignment,  to  A.  G. 
Caldwell  and  E.  Z.  Ryan,  as  assignees,  all  of  the  personal 
estate,  rights  and  credits,  notes,  bonds  and  payments  of  every 
kind,  due  at  the  bank  of  Shawneetown  and  the  branch  at  Law- 
renceville ;  and  filed  a  copy  of  assignment  with  his  bill. 

That  the  judgment  aforesaid  was  for  a  debt  due  at  Lawrence- 
ville. 

That  at  the  December  term,  1850,  of  the  United  States  Cir- 
cuit Court  for  the  district  of  Illinois,  in  the  case  of  the  Bank 
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of  Missouri  against  Ryan,   Caldwell,   Smith  and  Dunlap,  as 
signees  of  the  Bank  of  Illinois,  the  said  court,  by  decree  ap- 
pointed said  Caldwell,  Joseph  Gillespie  and  William  Brown, 
trustees,  to  take  charge  of  the  effects  of  said  Bank  of  Illinois. 

That  Caldwell  alone  had  acted  as  trustee  under  said  decree, 
and  in  July,  1851,  departed  this  life. 

[  *458  ]     That  in  July,   1851,  said  court  appointed  appellee, 
sole  trustee,  instead  of  said  Caldwell. 

That  the  assignees,  in  obedience  to  said  decree,  on  the  29th 
of  October,  1851,  by  their  deed,  assigned  to  appellee,  as  trus- 
tee, all  the  effects  of  said  bank  in  their  hands.  Copy  of  the 
assignment  filed. 

That  on  the  22nd  of  April,  1859,  appellee  caused  a  ven.  ex- 
port, to  issue,  and  on  the  21st  of  May,  1859,  the  sheriff  sold 
said  land  to  appellee,  for  $459.56,  judgment  and  costs. 

That  appellant,  at  the  September  term,  of  Lawrence  Circuit 
Court,  1859,  served  notice  upon  appellee,  of  his  intention  to 
move  the  court  to  quash  the  writ,  upon  which  the  sale  was 
made,  and  set  aside  said  sale — 1st,  Because  said  writ  was  issued 
contrary  to  law;  2nd,  Because  no  judgment  existed  upon  which 
said  writ  could  legally  issue ;  3rd,  Because  no  plaintiff  was  in 
existence  at  the  time  of  issuing  the  same;  and  4th,  Because 
said  land  was  not  subject  to  execution,  and  was  improperly 
sold. 

That  said  motion  is  yet  pending  and  undetermined. 

The  appellee  shows  that  there  is  yet  outstanding  and  unre- 
deemed, of  the  Bank  of  Illinois,  $30,000  in  bills  and  certifi- 
cates, and  that  there  is  due  from  said  bank  to  the  State  of  Illi- 
nois, $295,000. 

That  it  is  duty  of  appellee  to  collect  and  pay;  that  the  land 
sold  as  aforesaid  is  part  of  the  fund  or  means  of  redeeming 
the  bills  and  paying  amount  due  the  State. 

That  Leach,  the  appellant,  does  not  pretend  that  he  does  not 
owe  the  amount  for  which  the  land  has  sold. 

That  appellee  is  the  trustee  and  representative  of  the  credi- 
tors of  the  Bank  of  Illinois. 

That  appellant  is  justly  indebted  to  trustee  the  amount  the 
land  sold  for. 
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That  by  the  act  of  the  legislature,  entitled  "  An  act  to  re- 
duce the  public  debt  one  million  of  dollars,  and  put  the  Bank 
of  Illinois  in  liquidation,"  approved  February  25th,  1843,  the 
charter  of  said  bank  was  continued  four  years  from  4th  of 
March,  1843. 

That  by  an  act  of  25th  of  February,  1845,  supplementary  to 
the  last  recited  act,  the  assignees  were  allowed  four  years  to 
make  final  settlement,  and  by  act  of  10th  of  February,  1849;, 
the  time  was  extended  to  1st  of  January,  1851. 

That  at  the  time  of  levy  of  the  execution,  and  the  sale  of  said 
land,  appellant  was  in  possession,  claiming  title  to  said  land. 

That  since  service  of  notice  of  motion,  the  appellee  has  ex- 
amined records  and  made  inquiry  in  regard  to  appellant's 
title  to  said  land,  but  can  find  none;  that  he  is  informed  [*459  ] 
that  a  son  of  appellant  in  his  lifetime,  now  dead,  claimed  to  be 
the  owner. 

Prays,  that  appellant  be  required  to  answer  and  say  whether 
he  has  title  to  said  land,  or  has  had  since  the  rendition  of  said 
judgment,  and  if  he  has  parted  with  said  title,  to  whom  and 
when.  That  appellant  be  enjoined  from  further  prosecuting 
his  motion  to  set  aside  sale,  and  from  selling  the  land,  and  if 
on  hearing  that  he  make  his  selection,  if  the  court  shall  find 
appellant's  title  to  be  good,  to  pay  the  amount  it  sold  for,  or 
permit  the  sale  to  stand.  Or  if  it  should  appear  that  the  sale 
passed  no  title,  that  sale  may  be  set  aside,  and  a  decree  for 
the  amount  of  the  debt  aforesaid  be  rendered  against  appellant 
in  person,  and  execution  be  awarded;  and  prayer  for  general 
relief. 

Injunction  granted,  issued  and  served  on  the  31st  of  July, 
1860. 

The  defendant  below,  and  appellant  in  this  court,  filed  a  de- 
murrer to  bill  of  complainant  and  joinder.  At  September 
term,  1860,  the  demurrer  was  overruled,  injunction  made  per- 
petual, and  decree  that  the  appellant  pay  to  the  appellee  $437, 
amount  of  principal,  and  $59,  costs  of  this  suit,  and  on  failure 
to  pay,  that  the  land  be  sold  by  the  master,  to  wit:  The  west 
part  of  the  north-east  quarter  of  Section  15,  Town  3  north, 
Range  12  west,  or  so  much  thereof  as  will  pay  the  debt,  to  be 
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taken  off  the  north  side,  and  that  the  defendant  surrender  the 
possession  to  the  purchaser. 

The  errors  assigned  are,  that — 

The  court  erred  in  awarding  an  injunction  to  restrain  appel- 
lant from  prosecuting  his  motion  to  set  aside  sale  of  land  under 
execution. 

In  overruling  appellant's  demurrer  to  the  bill  of  complaint. 

In  making  injunction  perpetual. 

In  decreeing  that  there  was  to  appellee  as  trustee,  from  ap- 
pellant, principal  and  interest  on  judgments  in  appellee's  bill 
mentioned. 

In  decreeing  the  land  to  be  sold. 

In  ordering  said  land  to  be  sold  upon  an  insufficient,  vague 
and  uncertain  description. 

Bowman  &  Harrow,  for  Appellant. 

W.  Thomas,  for  Appellee. 

Walker,  J.,  delivered  the  opinion  of  the  court.  The  fact 
[  *460  ]  that  the  charter  of  the  bank  may  have  expired  before 
this  judgment  was  paid,  does  not  release  the  appellant  from  its 
payment,  if  there  is  any  person  who  holds  either  the  legal  or 
equitable  title.  If  the  plaintiff  had  been  a  natural  person,  and 
he  had  assigned  it,  the  assignee  would  have  acquired  an  equit- 
able title,  and  it  could  not  be  said  that  the  death  of  the  plain- 
tiff would  release  or  satisfy  the  judgment,  and  prevent  the  as- 
signee from  having  satisfaction  by  an  appropriate  remedy. 
Corporations  receive  from  the  legislature  an  existence,  endowed 
with  many  privileges  and  capacities  of  individuals,  and  of 
these  usually  the  right  to  sue  for  and  recover  judgments 
for  their  debts.  And  having  whilst  their  legal  existence  con- 
tinues recovered  a  judgment,  and  assigned  it  by  legal  authority 
and  afterwards  ceasing  to  exist,  cannot  satisfy  or  discharge  the 
debt. 

The  act  of  February  28,  1845,  (  Sec.  3,  Sess.  Laws,  246, )  au- 
thorized and  required  the  bank,  if  it  should  accept  the  terms 
and  conditions  of  that  law,  within  thirty  days  after  such  accept- 
ance, to  make  an  assignment  of  all  their  real  and  personal 
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property  to  assignees  named  in  the  act;  all  of  their  personal 
estate,  rights,  credits  and  debts  of  every  kind  due  them  at 
Shawneetown,  and  the  branch  at  Lawrenceville,  to  Albert  G. 
Caldwell  and  E.  Z.  Ryan.  The  assignment  was  made  on  the 
10th  of  April,  1845,  by  the  bank  to  them,  as  required  by  the 
act.  It  required  the  assignees  to  collect  the  debts,  and  to  make 
compromises  as  they  might  deem  most  advantageous.  The  act 
also  gave  the  assignees  four  years  from  its  passage  to  make  a 
final  settlement  of  its  affairs.  It  also  appears,  that  in  a  pro- 
ceeding in  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Illinois,  against  the  assignees  at  the  December  term, 

1850,  William  Brown,  Joseph  Gillespie  and  Albert  G.  Cald- 
well, were  appointed  trustees  of  the  property  of  the  bank. 
And  the  General  Assembly,  by  an  act  approved  February  15, 

1851,  (Sess.  Laws,  120,)  declared  that  they,  or  either  one  of 
them,  who  should  give  bond  in  pursuance  to  the  decree,  should 
be  considered  as  legal  successor  or  successors  of  the  assignees 
of  the  bank. 

The  act  also  conferred  upon  such  of  them  as  should  give 
bond,  the  right  to  sue  and  be  sued,  to  prosecute  and  defend 
all  suits  already  brought  in  the  names  of  the  assignees,  to 
sue  out  an  execution  on  all  judgments  rendered  in  favor  of 
the  bank  or  the  assignees;  which  executions  are  required  to 
issue  in  the  names  in  which  the  judgments  had  been  rendered, 
and  be  controlled  and  collected  as  they  might  have  been  by  the 
bank  or  assignees.  Caldwell  only  qualified,  under  the  first 
decree,  and  in  July,  185T,  departed  this  life,  when  the  [  *461  ] 
court  appointed  appellee,  sole  trustee  of  this  fund,  who  pro- 
ceeded to,  and  has  ever  since  acted  in  that  capacity. 

Whilst  the  assignment  by  the  bank  under  the  act  of  1845, 
and  the  act  of  1851,  may  have  transferred,  and  no  doubt 
did  transfer  the  legal  title  in  the  property  and  debts  of  the 
bank,  it  does  not  follow  that  it  vested  in  the  appellee,  under  the 
decree  of  the  court.  It  was  obviously  upon  the  supposition  that 
such  a  decree  did  not,  that  induced  the  act  of  February,  1857, 
declaring  the  trustees  to  be  successors  of  the  assignees  of  the 
bank,  and  conferring  that  right. 

But  whilst  the  trustee  appointed  by  a  court,  to  take  charge 
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of  property,  is  not  invested  with  the  legal  title  to  the  property, 
he  has  by  that  means  conferred  upon  him  the  equitable  title 
with  a  power  to  execute  the  trust.  And  it  is  believed  that  the 
uniform  practice  of  all  courts  of  equity  authorizes  the  trustee  to 
proceed  in  his  own  name  in  all  proceedings  in  equity.  Hence 
it  can  matter  bnt  little  whether  he  has  the  legal  or  equitable 
title.      If  it  is  the  latter,  he  may  enforce  the  claim  by  bill. 

In  this  case,  however,  the  appellee  alleges  that  he  is  unable  to 
find  any  title  in  appellant  to  the  land  of  record.  And  alleges 
that  he  supposed  that  the  appellee  owned  the  land  at  the  time 
of  the  levy,  but  is  informed  that  a  son  of  appellee,  since  deceased, 
had  claimed  to  own  the  land,  and  prays  a  discovery  of  what 
title,  if  any,  the  appellee  had  to  the  premises.  And  as  appellee 
showed  himself  the  trustee  of  the  fund,  the  court  acquired 
jurisdiction  to  entertain  the  bill.  And  the  court  having  acquir- 
ed jurisdiction  it  was  proper  to  proceed  to  complete  justice,  be- 
tween all  parties.  By  the  decree  the  court  in  effect  quashed  the 
execution,  the  levy  and  sale,  and  thereby  gave  the  appellee  all 
that  he  could  have  obtained  by  his  motion.  When  that  was  done, 
nothing  more  could  have  been  attained  by  proceeding  with  the 
motion.  And  as  it  did  appellee  no  injury,  he  cannot  complain 
of  the  injunction. 

Then  as  the  court  had  acquired  jurisdiction,  and  as  the  judg- 
ment was  still  unpaid,  it  was  proper  that  the  court  should  pro- 
ceed to  decree  a  sale  of  land  for  its  satisfaction.  There  was  no 
necessity  of  turning  the  appellee  over  to  a  court  of  law,  to  seek 
his  remedy  when  all  the  parties  were  in  court,  complete  justice 
could  then  be  done.     The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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George  N.  Titus  et  al,  Plaintiffs  in  Error,  v.  [  *462  ] 
John  Ginheimer  et  al,  Defendants  in  Error. 

ERROR  TO  MADISON. 

A.  railroad  tank-house,  locomotive  and  cars,  are  presumed  to  be  annexed  to 
the  realty,  and  in  fact  are  a  part  of  it,  and  are  not  liable  to  be  sold  by  a 
constable,  on  an  execution  from  a  justice  of  the  peace. 

This  case  was,  by  agreement,  heard  in  the  Second  Grand 
Division. 

The  appellants  filed  their  bill  in  chancery  in  the  Circuit 
Court  of  Madison  county,  as  mortgagees  of  the  Chicago,  Alton 
and  St.  Louis  "Railroad,  the  rolling  stock,  etc.,  thereof. 

The  bill  refers  to  the  acts  incorporating  "  The  Alton  and 
Sangamon  Raiload  Company,"  and  amendatory  of  that  act,  and 
changing  the  name  to  "  The  Chicago  and  Mississippi  Railroad 
Company,"  the  construction  of  the  road  from  Alton  to  Joliet  by 
said  company,  and  the  operation  thereof  since  about  August, 
1854. 

The  bill  sets  forth  copies  of  the  first  mortgage  bond  and  cou- 
pon; of  second  mortgage  bond  and  coupon;  refers  to  a  further 
amendatory  act,  alleges  the  issue  of  bonds  thereunder,  and  sets 
out  copies  of  bond  and  coupon;  refers  to  third  mortgage  to 
secure  these  bonds ;  refers  to  another  act,  changing  the  name  of 
the  company  to  the  "  Chicago,  Alton  and  St.  Louis  Railroad 
Company,"  and  sets  out  the  copy  of  deed  of  confirmation  and 
further  assurance  to  secure  the  bonds  secured  by  third  mortgage; 
the  "deed  of  assignment  by  the  Chicago,  Alton  and  St.  Louis 
Railroad  Company,"  to  "William  Fullerton,  Henry  J.  Brown 
and  Edward  Keating;"  the  copy  of  advertisement  published  by 
said  Fullerton,  Brown  and  Keating,  and  alleges  the  purchase  of 
the  road,  etc.,  by  Matteson  and  Litchfield;  sets  out  the  deed  of 
said  Fullerton,  Brown  and  Keating,  to  Matteson  and  Litchfield. 

A  copy  of  the  charter  of  the  St.  Louis,  Alton  and  Chicago 
Railroad  Company  is  set  out. 

The  last  clause  of  the  fourth  section  of  the  charter  is  in  these 
words:  "And  all  mortgages  made  or  assumed  by  said  company, 
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upon  its  rolling  stock  or  personal  property,  shall  be  valid  liens 
thereon,  although  not  acknowledged  as  required  by  the  statute 
touching  the  execution  and  recording  of  chattel  mortgages." 
Bill  also  sets  out  the  fourth  section  of  said  charter. 
[*463]  The  bill  next  sets  out  the  mortgage  to  the  com- 
plainants, as  trustees,  a  portion  of  the  granting  clause  of  which 
is  as  follows:  "together  with  all  its  lands,  tenements  and  he- 
reditaments, acquired  and  appropriated  for  the  purpose  of  a 
right  of  way,  for  a  single  or  double  track  railroad,  and  the  ap- 
purtenances thereof,  and  for  depots,  engine  houses,  car  houses, 
station  houses,  warehouses,  work- shops,  superstructures,  erec- 
tions and  fixtures,  and  also  all  and  every  the  privileges,  franchises 
and  rights  of  said  party  of  the  first  part,  acquired  at  the  date 
of  said  mortgage,  or  thereafter  to  be  acquired  by  it;  and  also 
all  the  rails,  bridges,  ways,  piers,  depots,  engine  houses,  car 
houses,  station  houses,  warehouses,  work-shops,  erections,  su- 
perstructures, fixtures,  privileges,  franchises  and  rights  of  said 
party  of  the  first  part,  and  all  the  lands,  tenements  and  hered- 
itaments and  real  estate  acquired  and  appropriated,  wheresoever 
and  whatsoever,  now  owned  by  the  said  party  of  the  first  part, 
or  hereafter  to  be  owned  by  it;  and  also  all  the  locomotives,  ten- 
ders, baggage,  freight  and  other  cars,  of  or  belonging  to  it,  and 
all  other  cars,  carriages,  tools,  machinery  and  equipments  for 
the  railroad  of  the  said  party  of  the  first  part;  and  also  all 
goods  and  chattels  employed  in  and  about  the  operation  of 
said  road,  now  owned  by  the  said  party  of  th  %  first  part,  or 
thereafter  to  be  owned  or  acquired  by  it,  in  s  ny  way  relating 
to  or  appertaining  to  said  railroad,  together  with  all  the  tolls? 
rents,  issues,  freight  money,  rights,  benefits  and  advantages  to  be 
derived,  received,  or  had  therefrom  by  said  party  of  the  first  part, 
in  any  way  whatsoever." 

By  said  mortgage,  said  trustees  are  authorized,  in  case  of  de- 
fault, to  sell  "  as  well  the  said  railroad  and  franchises  as  all  other 
property  and  premises  hereby  granted  and  conveyed,  or  in- 
tended so  to  be,  and  all  benefit  and  equity  of  redemption  of  the 
said  corporation  therein  whatsoever,  always  with  benefit  of  the 
franchise,  and  subject  to  the  conditions  thereof;"  and  also  it  is 
provided  that  they  "  shall  have  full  power  and  authority  to 
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make  and  deliver  to  the  purchaser  or  purchasers  thereof,  good 
and  sufficient  deed  or  deeds  of  conveyance,  for  the  said  lands, 
tenements  and  real  estate,  in  fee  simple  or  otherwise,  according 
to  the  title  and  interest  of  said  company  therein,  and  good  and 
proper  conveyances  and  assignments  of  the  other  property  here- 
by granted  and  assigned." 

The  bill  next  alleges  the  issuance  of  bonds  secured  by  mort- 
gage to  complainants,  to  an  amount  exceeding  three  hundred 
thousand  dollars;  that  the  interest  on  these  bonds  has  remained 
unpaid  since  July,  1858,  and  the  interest  on  bonds  secured  by 
prior  mortgages  is  and  has  been  in  arrear  and  unpaid  since 
1856;  that  many  judgments  have  been  obtained  [*464] 
against  the  company,  on  which  executions  have  been  issued; 
that  the  company  is  largely  indebted ;  that  any  sale  of  the  prop- 
erty contained  and  embraced  in  the  said  mortgages,  by  the 
trustees  therein,  or  to  any  of  them  mentioned,  would,  at  the 
present  time,  be  ruinous  to  the  interest  of  all,  or  a  large  major- 
ity of  the  bondholders  and  creditors;  that  the  preservation  of 
all  the  property  of  the  company,  its  line  of  road,  and  all  the 
equipments  thereof,  and  machinery,  tools,  etc.,  used  in  or  ne- 
cessary for  the  constant  operation  of  the  road,  intact  and  undis- 
turbed, by  sale  or  otherwise,  is  essentially  and  absolutely  neces- 
sary to  the  protection  of  the  interests  of  the  various  bondholders 
and  other  creditors  of  said  company;  that  the  company  has  no 
other  means  of  paying  any  of  its  indebtedness  than  by  the  in- 
come derived  from  the  constant  operation  of  their  said  road,  or 
by  sale  of  the  property  embraced  in  said  mortgages,  and  that 
by  such  a  sale,  now  or  within  a  short  time  made,  not  more  than 
sufficient  would  be  realized  than  would  pay  the  first  two  mort- 
gages, if  so  much  as  that;  that  all  the  rolling  stock,  engines, 
cars,  tools,  machinery,  materials,  wood,  and  other  materials 
used  in  the  operation,  and  now  in  the  possession  of  the  said 
company  for  such  use,  were  either  in  their  possession  at  the 
time  of  the  execution  and  delivery  of  the  last  mortgage  to  the 
complainants,  or  have  been  purchased  with  the  earnings  of  the 
road  since  that  time,  and  substituted  in  lieu  of  those  articles  then 
actually  in  their  possession  and  embraced  in  said  mortgage. 

The    bill  then  shows  the  recovery  of  judgments  by  John 
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Ginheimer,  before  justices  of  the  peace,  the  issuing  of  the 
executions  to  Missore,  constable,  and  levy  thereof  upon  tank- 
house  erected  by  said  company,  and  the  advertisement  thereof 
for  sale  on  the  14th  November,  1859;  charges  that  the  tank- 
house  was  erected  by  the  company  out  of  the  earnings  of  the 
road,  and  is  absolutely  necessary  to  said  company  for  the  operation 
of  its  road,  in  order  to  get  water  from  the  Mississippi  river  for 
the  supply  of  the  locomotives  running  on  the  road;  that 
George  T.  Brown  recovered  a  julgment  against  said  company, 
upon  which  execution  had  been  issued  and  placed  in  the  hands 
of  William  T.  Brown,  sheriff  of  Madison  county,  to  execute, 
and  that  said  plaintiff,  and  said  sheriff  by  the  direction  of  the 
plaintiff,  threaten  to  levy  and  are  about  to  levy  said  execution 
upon  the  cars,  locomotives,  and  other  property  belonging  to 
said  railroad  company. 

Bill  charges,  that  all  the  property  belonging  to  said  railroad 
company  is  embraced  and  protected  by  this  aforesaid  mort- 
is *465]  gage;  that  the  same  as  in  said  bill  before  stated  is 
necessary  to  be  preserved  and  protected  for  the  benefit  of  com- 
plainants and  other  mortgagees,  and  that  said  railroad  company 
has  no  property  in  its  possession  which  is  not  necessar}7  and 
absolutely  required  for  the  successful  use  and  occupation  of  its 
said  railroad,  and  which,  as  complainants  are  advised  and  be- 
lieve, is  not  embraced  in  their  said  mortgage. 

Prayer  for  answer,  process,  injunction  and  general  relief. 

Injunction  ordered  by  Rice,  Judge,  of  the  18th  Circuit. 

Geo.  T.  Brown  alone  filed  general  demurrer  to  bill. 

Demurrer  sustained  by  the  court,  bill  dismissed,  and  decree 
rendered  in  favor  of  defendants  for  costs. 

Assignment  of  errors:  the  court  erred  in  sustaining  the 
demurrer  to  said  bill;  in  dismissing  said  complainants'  bill,  and 
dissolving  the  injunction  granted  therein;  in  rendering  decree 
against  complainants;  and  in  not  making  said  injunction  per- 
petual. 

Stuart  &  Edwards,  for  Plaintiffs  in  Error. 

G.  Kcerner,  for  Defendants  in  Error. 
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Walker,  J.  The  various  legal  propositions  involved  in  this 
record  were  discussed  and  determined  in  the  case  of  Titus  v. 
Mabee,  25  111.  257,  at  the  present  term,  and  it  is  therefore 
deemed  unnecessary  to  again  discuss  them  here.  It  was  there 
held  that  railroad  cars  and  locomotives  were,  when  on  the  road 
for  use,  prima  facie  a  part  of  the  realty,  and  could  not  be  sev- 
ered and  sold  by  the  officer  under  an  execution.  This  bill 
alleges,  that  the  sheriff  was  threatening  to  seize  and  sell  the  cars, 
locomotives  and  other  property  of  the  road  under  an  execution 
in  his  hands,  and  prays  that  he  and  the  plaintiffs  in  execution 
may  be  restrained.  Also  that  a  constable,  under  an  execution 
from  a  justice  of  the  peace,  had  levied  upon  a  tank-house  belong- 
ing to  the  road,  and  was  proceeding  to  sell  it.  All  buildings 
and  improvements  of  a  permanent  character  placed  upon  or 
annexed  to  the  freehold,  usually  become  a  part  of  it,  and  can 
only  be  separated  from  it  by  the  owner. 

That  a  railroad  tank-house  is  of  that  character,  is  unques- 
tionably true,  and  as  such  is  not  subject  to  levy  and  sale  by  a 
constable  on  an  execution  from  a  justice  of  the  peace.  His 
authority  is  only  to  seize  and  sell  goods  and  chattels,  and  when 
he  attempts  to  sell  real  estate  or  permanent  fixtures,  he  acts  in 
excess  of  his  authority,  and  may  be  restrained  by  injunction. 
The  court  below  erred  in  sustaining  the  demurrer  and  dismiss- 
ing the  bill.  Until  the  evidence  was  heard,  the  pre-  [*466] 
sumption  is,  that  the  tank-house,  the  cars  and  locomotives  were 
annexed  to,  and  formed  a  part  of  the  real  estate  of  the  road. 
If  after  hearing  the  evidence  it  had  appeared  that  they  had 
been,  and  then  were  severed  from  the  track  and  premises  of  the 
road,  the  bill  should  have  been  dismissed.  The  decree  of  the 
court  below  dismissing  the  bill,  is  reversed,  and  the  injunction 
restraining  the  sale  of  the  cars,  locomotives  and  tank-houses,  is 
continued  until  a  hearing,  and  dissolved  as  to  other  property, 
and  the  cause  is  remanded. 

Decree  reversed. 
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George  W.  Outlaw,  Plaintiff  in  Error,  v.  Joseph  L. 
Davis,  and  Joel  Ketchum,  Defendants  in  Error.* 

ERROR  TO  TAZEWELL. 

A  justice  of  the  peace  issues  a  capias  upon  an  oath,  an  affidavit  is  not  neces- 
sary, and  the  presumption  is,  that  a  justice  requires  all  the  necessary  aver- 
ments in  the  oath,  such  as  are  commanded  by  the  constitution  and  laws. 

The  plaintiff  in  a  suit  where  a  capias  has  been  issued  by  a  justice  of  the  peace, 
is  not  answerable  with  the  justice  in  trespass  vi  et  armis,  even  if  the  process 
has  been  issued  without  a  sufficient  oath;  the  magistrate  is  the  proper  per- 
son to  pass  upon  its  sufficiency.  If  a  party  acts  maliciously,  case  is  the 
proper  remedy.  Nor  would  a  magistrate  be  liable  in  trespass,  if  he  had 
jurisdiction  to  issue  the  process. 

The  opinion  of  the  Court  by  Mr.  Justice  Breese,  states  the 
case  fully. 

Roberts  &  Ireland,  for  Plaintiff  in  Error. 

S.  D.  Puterbattgh,  for  Defendants  in  Error. 

*  This  and  the  three  following  cases  were  heard  at  April  term,  1861. 
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Breese,  J.  This  was  an  action  of  trespass  vi  et  armis, 
brought  by  Outlaw  against  Davis  and  Ketchum,  and  tried 
before  Harriott,  Judge,  at  the  February  term,  1860,  of  the 
Tazewell  Circuit  Court. 

The  declaration  contained  two  counts. 
[*468  ]     The  first  count  charged,  that  on  the  23rd  day  of  No- 
vember, 1859,  with  force  and  arms,  at  Tazewell  county,  the  said 
Joseph  L.  Davis  being  then  and  there  a  justice  of  the  peace  of 
said  county,  and  the  said  Joel  Ketchum  procured  the  said  Joseph 
L.  Davis,  as  such  justice  of  the  peace  of  said  Tazewell  county, 
without  having  any  jurisdiction  thereof  whatever,    and   with- 
out any  affidavit  being  filed  by  the  said  Ketchum,  or  by  any 
person  or  persons  for  him,  that  the  said  plaintiff  was  indebted 
to  said  Ketchum,  and   that  the  said  plaintiff  had  refused  to 
surrender  his  estate  for  the  benefit  of  his  creditors,  or  that  the 
plaintiff  had   been  guilty  of  fraud,  issued  a  writ  against  the 
body  of  said  plaintiff,  called  a  capias  ad  respondendum  in  the 
name  of  the  People  of  the  State  of   Illinois,  directed  to  any 
constable   of  Tazewell  county,  commanding   him  to    take  the 
body  of  the  said  plaintiff,  and  to  bring  him  forthwith  before 
the  said  Joseph  L.  Davis,  unless  special  bail  be  entered;  and 
if  such  bail  should  be  entered,  then  to  summon  said  plaintiff 
to  appear  before  the  said  Joseph  L.  Davis,  at  Mackinaw,  on 
the  7th  of  November,  at  two  o'clock  p.  m.,  to  answer  the  com- 
plaint of   said  Ketchum,  for   a  failure    to  pay  him  a  certain 
demand  not  exceeding  one  hundred  dollars,  and  to  make  due 
return  as  the  law  directs,  and  then    and  there  delivered   the 
said  capias  into  the  hands  of  one  E.  B.  Hibbard,  the  said  Hib- 
bard  being  then  and  there  a  constable  of  said  Tazewell  county, 
to  execute,  and  the  said  Hibbard,  in  pursuance  of,  and  in  obe- 
dience to  the  commands  of  said  writ  as  constable  as  aforesaid, 
then  and  there  seized,  and  laid  hold  of  the  said  plaintiff,  with 
great  force  and  violence,  and  then  and  there   forced  and  com- 
pelled  the   said  plaintiff  to  go  from    and  out  of  his   dwelling 
house  in  Tazewell  county,  to  the  office  of  said  Davis  in  said 
county,  and  then  and  there  imprisoned  the  said   plaintiff,  and 
kept  and  detained  him  in  prison,  for  a  long  space  of  time,  to 
wit,  for  the  space  of  ten  days,  then  next  following,   contrary 
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to  the  law  of  the  State  of  Illinois,  and  against  the  will  of  the 
plaintiff.  Whereby  said  plaintiff  was  greatly  hurt  and  injured 
in  his  circumstances,  and  credit,  to  wit,  at  Tazewell  county 
aforesaid. 

The  second  count  charged,  that  the  said  defendants,  on  the 
day  and  year  aforesaid,  at  Tazewell  county  aforesaid,  with 
force  and  arms,  then  and  there  again  beat,  bruised  and  ill- 
treated  him  the  said  plaintiff,  and  caused  him  to  be  arrested 
without  any  authority  of  law  whatever,  and  then  and  there 
imprisoned  him,  and  kept  and  detained  him  in  prison,  there, 
without  any  reasonable  or  probable  cause  whatever,  for  a  long 
space  of  time,  to  wit,  the  space  of  ten  hours,  then  next  fol- 
lowing, contrary  to  the  laws  of  the  State  of  Illinois,  whereby 
the  plaintiff  was  greatly  injured  and  bruised,  and  was  [*469] 
also  greatly  injured  in  his  circumstances  and  credit,  to  wit,  at 
Tazewell  county  aforesaid,  to  damage  of  plaintiff,  of  five  hun- 
dred dollars. 

To  the  first  count  of  the  declaration,  defendants  demurred, 
and  judgment  on  the  demurrer  for  the  defendants. 

To  the  second  count  of  the  declaration,  the  defendants 
pleaded  separately,  both  pleas  in  substance  as  follows: 

And  the  said  defendant,  Joseph  L.  Davis,  by  his  attorney, 
Puterbaugh,  comes  and  defends  the  force  and  injury,  etc.,  when, 
etc.,  and  says,  actio  non,  because  he  says,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof,  in 
the  second  count  of  said  declaration  mentioned,  because  he  says, 
that  the  said  defendant  was,  and  is  now,  an  acting  justice  of 
the  peace,  in  and  for  said  county,  and  having  jurisdiction  of 
matters  of  such  nature,  the  said  defendant,  Joel  B.  Ketchum, 
at  the  county  and  State  aforesaid,  on  the  2nd  day  of  November, 
A.  D.  1859,  made  oath,  that  there  was  danger  that  the  debt  or 
claim  of  such  Joel  B.  Ketchum  against  said  George  W.  Out- 
law, amounting  to  $94.69,  will  be  lost  unless  the  said  George 
W.  Outlaw  be  held  to  bail,  and  stated  the  cause  of  such  dan- 
ger, so  as  to  satisfy  the  said  Joseph  L.  Davis  that  there  was 
reason  to  apprehend  such  loss.  Thereupon  Joseph  L.  Davis 
did  issue  a  warrant  commonly  called  a  capias  ad  resjponden- 
dem,  in  the  name  of  the  People  of  the  State  of  Illinois,  directed 
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to  any  constable  of  said  county,  commanding  him  to  take  the 
body  of  the  said  plaintiff,  and  to  bring  him  forthwith  before 
the  said  Joseph  L.  Davis,  unless  special  bail  be  entered,  and  if 
such  special  bail  be  entered,  then  to  command  him  to  appear 
before  the  said  Joseph  L.  Davis  at  Mackinaw,  on  the  7th  day 
of  November,  at  2  o'clock  p.  m.,  to  answer  the  complaint  of 
said  Ketchnm,  for  a  failure  to  pay  him  a  certain  demand  not 
exceeding  one  hundred  dollars,  and  to  make  due  return,  as  the 
law  directs;  which  said  capias  ad  respondendum,  the  said 
Joseph  L.  Davis,  as  such  justice  of  the  peace,  then  and  there 
delivered  into  the  hands  of  E.  B.  Hibbard,  the  said  Hibbard 
being  then  and  there  a  constable  of  said  Tazewell  county,  to 
execute,  and  the  said  Hibbard,  in  pursuance,  and  in  obedience 
to  the  command  of  said  writ,  as  constable  as  aforesaid,  gently 
laid  his  hands  upon  said  plaintiff  and  arrested  him,  using  only 
necessary  force,  and  brought  said  plaintiff  before  said 
Joseph  L.  Davis  for  trial,  on  the  day  and  year  last  aforesaid, 
when  the  said  George  W.  Outlaw  confessed  judgment  for  the 
amount  of  said  claim,  whereupon  the  said  plaintiff  was  then 
and  there  released  from  such  arrest,  which  is  the  same  sup- 
[*470]  posed  trespass  in  the  said  second  count  in  said  declara- 
tion mentioned,  whereof  the  said  plaintiff  hath  com- 
plained of  them,  and  this  the  said  defendant  is  ready  to 
verify.     Wherefore  he  prays  judgment,  etc. 

To  these  pleas  the  plaintiff  demurred,  and  the  demurrer  was 
overruled  by  the  court.  The  plaintiff  abided  by  his  demurrer; 
and  thereupon  the  court  gave  judgment  against  the  plaintiff 
for  costs. 

The  errors  assigned  are,  that  the  court  erred  in  sustaining 
the  defendants'  demurrer  to  first  count  in  declaration,  and  in 
overruling  plaintiff's  demurrer  to  defendants'  pleas  to  second 
count  of  declaration. 

The  first  question  presented,  is,  was  the  first  count  good  ?  It 
alleges  that  Ketchum  procured,  and  Davis,  as  a  justice  of  the 
peace,  issued,  the  capias,  without  any  affidavit  being  filed  that 
the  plaintiff  was  indebted  to  Ketchum,  and  that  he  had  refused 
to  surrender  his  estate  for  the  benefit  of  his  creditors,  or  that 
the  plaintiff  had  been  guilty  of  fraud. 
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Section  22  of  Chap.  59,  provides,  that  "if  previous  to  the 
commencement  of  a  suit,  the  plaintiff  shall  make  oath  that 
there  is  danger  that  the  debt  or  claim  of  such  plaintiff  will  be 
lost,  unless  the  defendant  be  held  to  bail,  and  shall  state,  under 
oath,  the  cause  of  such  danger,  so  as  to  satisfy  the  justice  that 
there  is  reason  to  apprehend  such  loss,  the  justice  shall  issue  a 
warrant,  which  shall  be  in  the  following  form,"  etc.  (  Scates' 
Comp.  696.) 

An  affidavit  in  writing  is  not  required,  as  in  the  Circuit 
Court,  (  sec.  2,  ch.  14,  Scates'  Comp.  236, )  but  simply  an  oath 
which  the  justice  is  to  administer,  and  the  presumption  must 
obtain,  that  he  required  all  the  necessary  averments  in  the  oath. 
As  an  affidavit  was  not  required,  the  count  averred  too  much, 
and  was  demurrable.  It  made  a  case  not  within  the  law,  and 
the  demurrer  was  to  the  merits  and  in  bar.  The  point  the 
plaintiff  in  error  makes,  is,  that  the  declaration  shows  a  case 
wherein  the  magistrate  had  not  jurisdiction,  consequently  his 
acts  are  void,  and  he  may  be  sued  as  a  trespasser,  and  the  con- 
stable also. 

It  has  been  decided  by  this  court  in  the  case  of  Hull  v. 
Blaisdell,  1  Scam.  334,  that  an  attachment  issued  by  a  justice 
of  the  peace  for  a  sum  beyond  his  jurisdiction,  makes  him  and 
the  officer  executing  it  trespassers,  and  a  similar  principle  was 
established  in  the  case  of  Tefft  v.  Ashhaugh,  13  111.  603.  This 
may  be  admitted  to  be  the  law,  and  yet  they  do  not  decide 
this  case.  How  can  it  be  known,  from  anything  appearing  in 
the  declaration,  that  the  necessary  oath  was  not  made?  An 
affidavit  in  writing  not  being  required,  but  a  mere  verbal 
oath,  how  can  it  be  known,  until  the  oath  which  the  [  *471  J 
plaintiff  made  is  shown,  that  the  magistrate  had  not  jurisdic- 
tion of  the  case?  The  oath  may  have  come  up  to  all  the  re- 
quirements of  the  law.  The  demurrer  admits  only  that  no  af- 
fidavit was  filed  as  charged  in  the  declaration,  but  as  that  is  not 
required,  a  want  of  jurisdiction  is  not  thus  shown. 

We  come  now  to  consider  the  plea,  and  the  matters  arising  on 
the  demurrer  to  it. 

The  plea  states,  that  Ketchum  made  oath  before  him,  Davis, 
a  justice  of  the  peace,  that  there  was  danger  that  the  debt  or 
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claim  he  had  against  the  plaintiff  here,  amounting  to  $94.69, 
would  be  lost  unless  he  was  held  to  bail,  stating  the  cause  of 
such  danger  so  as  to  satisfy  the  justice  of  the  peace  that  there 
was  reason  to  apprehend  such  loss. 

The  demurrer  admits  that  an  oath  was  made,  and  such  cause 
of  danger  shown,  sufficient  to  satisfy  the  justice  of  the  peace 
that  loss  of  the  debt  was  apprehended.  The  statute  in  force  at 
the  date  of  these  proceedings,  chapter  59,  section  22,  has  been 
quoted. 

This  statute,  or  one  like  it  in  all  important  particulars,  has 
been  in  force  from  a  period  coeval  almost  with  the  existence  of 
the  State  Government,  and  has  never  yet  received  a  judicial  ex- 
position. The  case  Ex  parte  Smith,  16  111.  348,  was  not  de- 
cided upon  this  statute.  The  capias,  in  that  case,  was  issued  by 
the  clerk  of  the  Circuit  Court,  on  an  affidavit  which,  though  in 
conformity  with  the  then  existing  statute,  was  held  insufficient 
because  it  did  not  show  the  causes  of  the  danger  of  loss  of 
the  debt,  or  any  circumstances  required  by  the  constitution  to 
subject  the  defendant  to  imprisonment  for  debt,  such  as  that  he 
had  refused  to  deliver  up  his  property  on  execution,  or  some 
fraudulent  act  or  design.  The  case  of  Gorton  v.  Frizzell,  20 
111.  291,  was  also  decided  upon  a  written  affidavit  appearing  in 
the  record.  No  facts  appeared  in  it,  showing  any  cause  for  the 
danger  apprehended,  as  in  Ex  parte  Smith. 

This  case  is  a  different  one — cause  was  shown  sufficient  to 
satisfy  the  justice  that  danger  of  loss  of  the  debt  was  to  be  ap- 
prehended, and  it  may  be,  for  aught  this  court  can  know,  that 
the  causes  were,  that  he  was  fraudulently  disposing  of  his 
property,  or  refused  to  surrender  it  for  the  benefit  of  his  credit- 
ors. The  circumstances  detailed,  which  satisfied  the  justice 
of  the  peace,  are  not  and  cannot  be  known  to  us,  and  we  have 
a  right  to  presume,  in  favor  of  the  justice,  that  inasmuch  as 
they  satisfied  him,  they  must  have  been  such  as  required  by 
the  constitution  and  law.  Ballanee  v.  Underhill  et  al.,  3 
Scam.  457. 

[*472]     There  is  no  want  of  jurisdiction  then  apparent  in  the 
plea,  and  as  pleaded  it  presented  a  good  defense. 

It  is  urged  by  the  plaintiff  in  error,  that  the  oath  required 
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by  the  statute  should  be  in  writing,  in  order  to  detect  perjury. 
If  it  was  in  writing,  it  would  not  then  be  what  the  statute  re- 
quires; it  would  then  be  an  affidavit,  which  is  defined  to  be  an 
oath  or  affirmation  reduced  to  writing,  sworn  or  affirmed  to, 
before  some  officer  having  authority  to  administer  it.  As  a 
precautionary  measure,  it  might  be  well  for  the  justice  of  the 
peace  to  reduce  the  oath  to  writing,  but  we  caunot  compel  it. 

But  there  is  another  aspect  in  which  this  case  is  to  be  viewed. 
The  suit  is  brought  against  the  magistrate,  and  the  plaintiff 
who  made  the  oath,  jointly.  On  what  principle  is  it  that  the 
complaining  creditor  can  be  made  liable  in  an  action  of  tres- 
pass vi  et  armisf  Is  he,  ought  he,  to  be  held  responsible  for 
the  act  of  the  judicial  tribunal  to  which  he  applies,  in  good  faith 
and  free  from  any  malicious  intention,  for  process  to  redress  an 
injury,  or  for  the  recovery  of  a  debt?  He  goes  to  a  magistrate 
having  jurisdiction  of  the  subject  matter  of  his  complaint,  and 
makes  his  statement  on  oath,  which  the  magistrate  adjudges  to 
be  sufficient  to  justify  the  issuing  of  the  required  process. 
The  magistrate  was  honestly  mistaken,  from  ignorance  possib- 
ly, and  the  sworn  statement  is  proved  insufficient.  To  hold  the 
complaining  creditor  liable  in  such  a  case,  jointly  with  the 
magistrate  committing  the  error,  would  be  making  him  the 
judge  of  the  sufficiency  of  his  sworn  statement,  the  province, 
exclusively,  of  the  magistrate.  The  action  of  trespass,  we  do 
not  think,  was  ever  carried  to  this  extent.  If  it  is  carried  so 
far,  it  would  make  the  suitor  in  court  responsible  for  the  cor- 
rectness of  the  judgment  of  the  court — a  principle  not  to  be 
tolerated.  We  have  found  no  well  adjudged  case  that  holds  the 
suitor  liable  in  trespass,  jointly  with  the  magistrate. 

In  the  case  of  West  v.  Srnallwood,  3  Meeson  &  Welsby, 
417,  which  was  an  action  of  the  same  description  as  this — 
trespass  and  false  imprisonment — it  appeared  that  the  plaintiff 
was  a  builder,  and  had  been  employed  by  the  defendant  to 
build  some  houses  for  him,  under  a  special  contract.  A  dis- 
pute arose,  and  the  plaintiff  discontinued  the  work,  whereupon 
the  defendant  went  before  a  magistrate  and  laid  an  informa- 
tion against  him  under  the  Master  and  Servant's  Act,  4  Geo. 
IV.     The  magistrate  granted  the  warrant,  and  when  brought 
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up  on  it,  he  was  discharged,  and  brought  his  action.  Lord 
Abinger,  who  tried  the  cause  on  the  circuit,  was  of  opinion 
[  *473  ]  that  the  action  was  misconceived,  and  non-suited  the 
plaintiff,  and  now  in  the  Exchequer,  a  motion  was  made  to  set 
aside  the  non-suit  and  for  a  new  trial,  and  it  was  argued  in  sup- 
port of  the  motion,  that  if  a  complaint  be  made,  and  the  mag- 
istrate be  put  in  motion  by  the  party  complaining,  in  a  matter 
over  which  he  has  no  jurisdiction,  he  is  a  trespasser,  and  all 
who  act  with  or  under  him  are  trespassers  also.  That  the  act 
of  4  Geo.  IV,  gave  the  magistrate  authority  only  in  cases 
where  the  relation  of  master  and  servant  existed,  and,  therefore, 
the  magistrate  had  no  right  to  grant  a  warrant  unless  he  was 
clearly  satisfied  that  relation  did  exist. 

Lord  Abinger  said,  he  retained  the  opinion  he  had  at  the  cir- 
cuit. Where  a  magistrate  has  a  general  jurisdiction  over  the 
subject  matter,  and  a  party  comes  before  him  and  prefers  a 
complaint,  upon  which  the  magistrate  makes  a  mistake  in 
thinking  it  a  case  within  his  authority,  and  grants  a  warrant 
which  is  not  justifiable  in  point  of  law,  the  party  complaining 
is  not  liable  as  a  trespasser,  the  only  remedy  against  him  being 
by  an  action  on  the  case,  if  he  has  acted  maliciously. 

Baron  Bolland  was  of  the  same  opinion,  for  the  same  reasons, 
and  says,  in  the  case  of  an  act  done  by  a  magistrate,  the  com- 
plainant does  no  more  than  lay  before  a  court  of  competent  ju- 
risdiction, the  grounds  on  which  he  seeks  redress,  and  the  mag- 
istrate, erroneously  thinking  that  he  has  authority,  grants  the 
warrant.  Baron  Alderson  said,  the  party  must  be  taken  to 
have  fairly  laid  his  case  before  the  magistrate,  who  thereupon 
granted  a  warrant  adapted  to  the  complaint.  Then  what  has 
been  done  by  the  defendant  to  make  him  a  trespasser?  He 
would  be  liable  only  in  case,  if  he  was  actuated  in  what  he  did 
by  malice. 

We  think,  then,  if  the  magistrate,  having  jurisdiction  of  the 
general  subject,  did  not  require  a  sufficient  statement,  on  oath, 
of  the  party  complaining,  such  party  could  not  possibly  be 
guilty  of  a  trespass  with  force  and  arms.  If  he  had  acted  ma- 
liciously, case  would  lie  against  him. 

As  to  the  liability  of  the  magistrate,  we  cannot  pronounce 
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his  capias  void,  because  we  do  not  know,  nnder  the  pleadings 
as  they  stand,  what  was  contained  in  the  oath  made  by  the 
suitor.  We  have  presumed  the  statements  in  it  were  such  as 
the  constitution  required,  and  he  had  jurisdiction  to  issue  the 
capias.  If  bis  action  was  irregular  and  erroneous,  yet,  having 
jurisdiction,  he  cannot  be  liable  civilly  in  this  form  of  action. 
Flack  et  al.  v.  Ankeny,  Breese,  145,  (old  ed.);  Lancaster  v. 
Lane,  19  111.  242;  Booth  et  al.  v.  Bees,  26  111.  45. 

We  think  the  demurrer  was  properly  sustained  to  the  first 
count  of  the  declaration,  and  properly  overruled  as  to  [*474] 
the  defendant's  separate  plea,  and  therefore  affirm  the  judg- 
ment. 

Judgment  affirmed. 


Oliver  M.  Butler  et  al,  Plaintiffs  in  Error,  v.  Solo- 
mon Dunham  et  al.,  Defendants  in  Error. 

ERROR   TO   KANE. 

The  legislature  has  the  constitutional  right  to  authorize  counties,  towns  and 
cities  to  aid  in  the  construction  of  railroads,  by  lending  credit,  issuing 
bonds  or  taking  stock.  Fraud  in  the  election  authorizing  such  action 
must  be  set  up  in  apt  time,  and  before  rights  have  accrued. 

This  bill  alleges,  that  each  of  the  complainants  are  owners  of 
real  estate  and  tax-payers  in  the  limits  of  the  town  of  St. 
Charles,  and  that  the  total  amount  of  property  assessed  to  them 
is  $100,000,  and  is  about  one-fourth  the  taxable  property  of 
said  township.  That  the  joint  property  of  complainants  in  said 
township,  will  be  liable  to  an  assessment  for  taxes  for  the  year 
1859,  for  about  the  said  sum  of  $100,000,  for  state,  county,  and 
township  taxes. 

That  the  village  of  St.  Charles  contains  between  2,000  and 
3,000  inhabitants.  That  the  voters  in  said  village  are  the  ma- 
jority of  voters  of  said  township  of  St.  Charles.  That  the  in- 
habitants of  said  village,  against  the  wishes  of  complainants, 
procured  at  the  last  session  of  the  legislature,  the  passage  of  an 
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act  entitled  "  An  act  to  incorporate  the  St.  Charles  Railroad 
Company,"  which  was  approved  February  18,  1859. 

That  O.  M.  Butler  is  now  acting  supervisor  of  the  town  of 
St.  Charles,  duly  elected.  That  R.  N",  Botsford  is  the  acting 
town  clerk  for  said  town,  duly  elected,  etc.,  and  both  said  But- 
ler and  Botsford  are  made  defendants. 

That  in  pursuance  of  authority  to  be  obtained  in  pursuance 
of  an  election  to  be  held  at  a  time  and  place,  in  said  notice 
mentioned,  said  defendants  are  about  to  issue  bonds  to  a  large 
amount,  of  the  said  township,  making  the  same  a  charge  on 
said  township,  and  on  the  property  of  its  inhabitants,  the  prin- 
cipal and  interest  to  be  paid  by  tax  on  all  the  real  and  personal 
property  in  said  township. 

That  on  information  and  belief  it  is  not  designed  to  have 
any  stock  taken  in  said  railroad  company,  except  such  part  as 
shall  be  taken  by  the  said  township;  but  it  is  designed  to 
[*475  ]  make  the  said  township  a  railroad  corporation,  for  the 
purpose  mentioned  in  said  act. 

That  as  they  are  advised,  the  complainants  charge  that  said 
township  is  a  municipal  corporation  for  the  government  of  its 
people;  not  a  private  corporation  for  pecuniary  purposes;  and 
that  it  is  contrary  to  the  constitution  of  this  State  to  make  such 
a  private  corporation  for  the  purposes  of  speculation;  compel- 
ling the  inhabitants  and  property  owners  of  said  town  to  invest 
their  property  without  their  consent,  and  against  their  wishes, 
etc.,  which  municipal  corporation  is  changed  from  the  legiti- 
mate constitutional  and  legal  objects  thereof. 

That  the  farming  community  of  said  town,  and  especially 
complainants,  have  ample  railroad  facilities.  That  no  benefit 
would  accrue  to  complainants  by  building  said  branch  railroad, 
but  the  same  would  be  an  injury. 

That  said  defendants,  and  those  acting  with  them,  declare  it 
is  the  intention  to  issue  said  bonds  by  authority  of  said  act,  ac- 
cording to  the  determination  of  said  election,  to  be  held  in  pur- 
suance of  said  notice,  and  to  use  and  apply  the  proceeds,  when 
issued,  in  repairing  an  old  railroad  belonging  to  the  Galena 
Railroad  Company,  connecting  said  village  with  the  said  Ga- 
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lena  road,  with  the  pretense  that  that  would  be  using  said 
bonds  in  accordance  with  said  act. 

That  the  track  last  mentioned  is  not  used  by  said  Galena 
Company,  and  has  not  been  for  a  long  time,  for  the  reason  that 
it  would  not  pay  running  expenses  and  repairs.  They  have 
freely  given  the  use  of  the  said  old  track  to  the  citizens  of  St. 
Charles,  also  running  equipage,  conditional  that  they  would 
run  the  same  and  keep  it  in  repair. 

That  nineteen  of  complainants  have  lands  in  said  township, 
of  about  the  assessed  value  of  $15,000;  all  of  which  lands  lie 
nearer  some  one  of  said  depots,  than  to  the  depot  at  St.  Charles, 
so  that  said  railroad  will  be  of  no  advantage  to  said  property 
of  said  nineteen  complainants,  and  that  each  and  all  of  said 
nineteen  complainants  live  without  the  town  of  St.  Charles, 
have  no  vote  at  elections  mentioned  in  said  act,  and  if  said 
bonds  are  issued,  they  will  be  injured  and  have  no  voice  in  the 
matter.  That  should  said  contemplated  road  be  built,  it  can 
never  pay  running  expenses;  that  all  moneys  invested  in  said 
road  will  be  lost. 

That  said  village  has  for  many  years  been  provided  with  a 
railroad,  and  all  equipments  necessary  for  running  it,  free  of 
expense;  that  the  same  has  been  abandoned,  as  it  would  not  pay 
running  expenses  and  repairs,  and  was  worthless  as  a  moneyed 
investment.  That  complainants  have  all  the  railroad  facilities 
to  carry  their  produce  to  market  and  to  travel  upon.  That  they 
are  not  obligated  by  the  constitution  or  law  to  provide  [  *476  ] 
ways  of  travel,  etc.,  to  the  people  of  St.  Charles,  etc.  That  no 
benefit  of  any  kind  can  accrue  to  complainants  or  their  prop- 
erty, private,  public,  legal,  commercial,  moral  or  religious,  by  the 
building  of  said  railroad.  It  is  in  no  sense  a  railroad.  It  can- 
not be  called  a  public  road,  but  a  matter  of  accommodation, 
local  in  its  character,  to  the  village  of  St.  Charles;  said  road 
will  not  increase  the  value  of  the  property  of  complainants,  but 
will  decrease  its  value,  by  taxes,  etc.  That  money  invested  in 
said  road  will  be  sunk  and  lost,  and  it  will  be  a  continual  tax 
upon  the  property  owners  of  said  town  to  keep  it  in  repair. 

The  complainants  became  property  owners  in  said  town  un- 
der the  pledge  of  the  law  of  the  constitution  of  this  State,  that 
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their  property  should  be  burdened  only  with  taxes  legitimate 
and  necessary  for  the  support  of  the  government,  and  that  it 
should  not  be  taken  for  private  use  against  their  will,  and  not 
for  public  use  without  just  compensation.  That  the  using  said 
bonds  and  encumbering  complainants'  property  by  taxes  here- 
after to  be  raised,  to  pay  principal  and  interest  of  the  same,  is 
a  direct  violation  of  the  constitution,  etc.  Complainants  show, 
on  information  and  belief,  that  O.  M.  Butler,  acting  supervisor 
of  said  town,  and  R.  1ST.  Botsford,  acting  clerk,  are  about  to 
issue  the  bonds  of  said  town  to  the  amount  of  several  thousand 
dollars  under  said  law  mentioned,  bearing  a  high  rate  of  inter- 
est, pledging  all  the  property  in  said  township  for  the  payment 
thereof.  Complainants  had  well  hoped  that  said  defendants 
would  have  regarded  their  duty,  etc.,  but  they  not  regarding 
their  duty,  etc.,  but  combining  and  confederating,  etc.,  whose 
names,  etc.,  have  called  an  election  at  the  village  of  St.  Charles, 
on  the  20th  day  of  May,  1859,  to  get  an  excuse  for  issuing  said 
bonds,  and  intend  to  issue  the  same;  sometimes  pretending 
that  the  proceeds  shall  be  applied  to  building  a  plug  railroad,  to 
connect  with  the  Air  Line  Railroad  at  Geneva,  sometimes  pre- 
tending the  same  to  be  applied  to  building  a  plug  railroad,  to 
connect  with  the  Galena  and  Chicago  Union  Railroad,  near 
Clintonville,  and  sometimes  they  are  to  be  applied  to  repair- 
ing the  plug  branch  railroad,  running  from  St.  Charles  to  the 
Junction,  all  of  which  acting  and  doings  are  contrary  to  equity, 
etc. 

Here  follows  usual  prayer  for  summons,  etc.,  that  defend- 
ants answer  without  oath.  And  also  that  a  writ  of  injunction 
may  issue,  restraining  defendants'  agents,  attorneys,  and 
successors,  from  issuing,  signing,  selling  or  disposing  of  any 
bonds,  pledging  the  township  of  St.  Charles  for  their  redemp- 
tion, in  pursuance  of  the  act  of  the  legislature  mentioned,  or 
[  *477  ]  from  doing  any  other  act  or  thing  by  which  the  town- 
ship of  St.  Charles  may  be  made  liable  for  any  railroad,  and 
that  the  injunction  be  made  perpetual. 

The  complainants,  by  their  solicitor,  moved  the  court  for  an 
injunction,  which  motion  was  sustained  by  the  court. 

By  a  supplemental  bill  the  complainants  allege,  that  since 
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filing  the  original  bill,  to  wit,  May  20, 1859,  a  town  meeting  of 
the  inhabitants  of  said  township  was  held  under  and  pursuant 
to  the  notice,  and  that  a  vote  was  then  and  there  taken  by  such 
of  the  inhabitants  of  said  township  as  attended  said  meeting 
for  the  purpose,  as  alleged  in  said  notice,  of  ascertaining  wheth- 
er the  citizens,  etc.,  were  desirous  that  said  township  should 
subscribe  for,  or  cause  to  be  subscribed  for,  any,  and  if  any,  how 
much  of  the  capital  stock  of  said  railroad  company.  That  at 
such  meeting  one  hundred  and  nineteen  votes  were  cast  against 
a  railroad,  and  that  two  hundred  and  fifty-eight  votes  were  cast 
for  a  railroad,  two  hundred  and  fifty  of  said  votes  being  for 
$6,000  capital  stock,  and  a  few  of  said  votes  being  for  $15,000 
.capital  stock.  That  nearly  or  quite  all  of  said  one  hundred  and 
nineteen  votes  were  composed  of  complainants  and  of  the  re- 
maining farmers  of  said  township.  That  nearly  or  quite  all  of 
said  two  hundred  and  fifty-eight  votes  for  a  railroad  were  given 
by  persons  residing  in  said  village.  Complainants  don't  know 
of  a  single  farmer  who  voted  in  favor  of  a  railroad. 

That  defendants  aforesaid  now  propose  and  threaten  to  issue 
bonds  of  said  township,  in  all  the  sum  of  $6,000,  as  soon  as  the 
injunction  in  this  case  shall  be  dissolved. 

At  the  May  term,  1859,  of  said  court,  the  following  proceed- 
ings were  had  in  said  cause : 

The  respective  parties  come  by  their  solicitors,  etc.,  the  court 
being  fully  advised  of  the  defendants'  motion  to  dissolve  the 
injunction  herein  heretofore  entered  in  this  cause,  overrules  said 
motion,  to  which  ruling  of  the  court  the  defendants,  by  their 
counsel,  except. 

A  demurrer  was  filed  by  the  defendants  in  the  usual  form,  to 
said  original  and  supplemental  bills.  The  court  overruled  said 
demurrer. 

It  is  ordered  that  the  default  of  defendants  be  taken  for  want 
of  answer,  and  that  complainants'  bill  be  taken  as  confessed 
against  defendants,  and  that  the  injunction  heretofore  ordered 
be  made  perpetual,  etc. 

O.  B.  Welles,  R.  N.  Botsford,  and  J.  L.  Beveridge,  for 
Plaintiffs  in  Error. 
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A.  M.  Hekrington,  and  M.  Fletcher,  for  Defendants  in 
Error. 

[  *478  ]  Breese,  J.     All  the  questions  presented  by  this  record 
have  been  decided  by  this  court. 

In  the  case  of  Prettyman  v.  The  Supervisors  of  Tazevjell 
County,  19  111.  406,  which  was  an  application  similar  to  this,  for 
the  exercise  of  the  restraining  power  of  the  court,  we  held  that 
the  legislature  had  the  constitutional  right  to  authorize  coun- 
ties, towns  and  cities  to  aid  in  the  construction  of  railroads,  by 
lending  their  credit,  in  the  form  of  bonds,  or  by  taking  stock 
in  the  roads.  That  a  complaint  of  fraud  in  the  election,  or  the 
question  of  taking  stock  or  issuing  bonds,  must  be  made  in  apt 
time,  and  before  any  rights  have  accrued  under  the  election. 
To  the  same  effect,  is  the  case  of  Robertson  v.  The  City  of 
Pockford  et  at.,  21  111.  451;  Johnson  v.  The  County  of  /Stark, 
24  id.  75,  and  Perkins  v.  Lewis  et  at.,  id.  208. 

We  see  nothing  in  this  case  to  take  it  out  of  the  ruling  in 
these  cases.  The  court  should  have  sustained  the  demurrer  and 
dismissed  the  bill,  as  it  is  without  merits.  The  decree  of  the 
court  below  is  reversed,  and  the  bill  dismissed. 

Decree  reversed,  and  bill  dismissed. 


William  Brady,  Plaintiff  in  Error,  v.  George  Spurck:, 
Defendant  in  Error. 

ERROR  TO  PEORIA  COUNTY  COURT. 

In  an  action  upon  covenants  contained  in  a  deed,  brought  by  the  last  grantee 
of  the  land,  he  need  not  allege  or  prove  that  the  intermediate  assignees  have 
kept  their  covenants. 

A  judgment  in  favor  of  the  last  grantee  of  land,  against  the  original  cove- 
nantor, upon  the  covenants  contained  in  his  deed,  can  be  pleaded  in  bar  to 
any  action  brought  by  an  intermediate  grantee. 

The  covenants  of  seizin  and  of  power  to  sell  are  covenants  in  presenti,  and  if 
the  grantor  has  no  title  when  he  enters  into  them,  they  are  broken  at  once. 
They  then  become  mere  choses  in  action,  and  are  not  assignable  at  law. 

The  covenant  of  warranty  is  prospective,  and  runs  with  the  land  into  the 
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hands  of  all  those  to  whom  it  may  come  by  purchase  or  descent;  and  is 
broken  only  by  an  eviction,  or  something  equivalent  thereto. 

A  declaration  upon  the  covenants  in  a  deed  averred  the  making  of  covenants 
of  seizin,  of  power  to  sell,  and  of  warranty,  only;  the  breach  included  not 
only  these,  but  also  covenants  against  incumbrances  and  for  quiet  enjoy- 
ment. The  defendant  assigned  as  a  ground  for  demurrer,  that  this  one 
count  set  forth  more  than  one  cause  of  action.  Held,  that  as  all  these  causes 
of  action  were  of  the  same  nature  and  could  be  answered  by  one  plea,  they 
might  be  joined  in  one  count.  That  these  separate  breaches  were  to  be  re- 
garded as  so  many  distinct  counts.  That  the  demurrer  being  to  the  [  *479  ] 
whole  count,  and  one  of  the  breaches  being  properly  assigned,  the  demurrer 
should  be  overruled. 

Several  causes  of  action  of  the  same  nature  may  be  joined  in  one  count.  The 
defendant  can  plead  specially  to  each  cause  of  action. 

The  rule  as  to  joining  causes  of  action  is,  that  when  the  same  plea  may  be 
pleaded,  and  the  same  judgment  rendered  on  all  the  counts,  they  may  be 
joined. 

A  quit-claim,  or  any  other  deed  which  is  effectual  to  convey  land,  passes  to 
the  grantee  the  covenants  running  with  the  land,  unless  there  be  words  in 
the  deed  limiting  the  conveyance. 

In  an  action  of  covenant  upon  the  covenant  against  eviction  in  a  deed,  the 
plaintiff  alleged  particularly  the  manner  of  his  eviction,  by  showing  the 
foreclosure  of  a  mortgage  given  by  the  covenantor,  and  a  sale  under  the 
decree.  Held,  that  as  it  was  not  averred  that  a  deed  had  been  given  under 
the  decree,  or  that  the  time  for  redemption  had  expired,  or  that  any  actual 
eviction  had  occurred,  a  demurrer  to  the  declaration  should  have  been 
sustained. 

The  declaration  in  an  action  upon  covenants  in  a  deed  of  conveyance,  claimed 
an  eviction  by  showing  the  foreclosure  of  a  mortgage  given  by  the  cove- 
nantor, and  a  sale  under  the  decree,  but  did  not  show  that  any  deed  had 
been  given  under  the  sale,  or  that  the  time  of  redemption  had  expired,  or 
that  an  actual  eviction  had  occurred.  Held,  that  if  the  plaintiff  had  re- 
moved the  mortgage,  the  measure  of  damages  would  have  been  the  amount 
so  paid,  provided  it  did  not  exceed  the  purchase  money  and  interest — but 
as  it  did  not  appear  that  the  plaintiff  had  paid  off  the  iucumbrance  or  had 
suffered  any  eviction,  nominal  damages  only  should  be  awarded. 

The  declaration  alleges,  that  Brady  conveyed  and  warranted 
to  Haskell,  for  consideration  of  $550,  Lots  8,  9,  and  10,  in 
Block  3,  Eastman's  Addition  to  Peoria.  Haskell,  for  $300, 
conveyed  Lot  8  to  Spurck;  and  for  $500,  Lots  9  and  10  to 
Grow;  and  Grow,  for  $25,  same  to  Spurck. 

Averments  of  breach  of  covenant,  and  eviction  by  paramount 
title.      Further  averments  of   mortgage  from  Brady  to  East- 
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man  on  said  premises,  and   foreclosure  for  $287.42.     Sale  by 
master,  and  purchase  by  Eastman  for  $91.91i  for  each  lot. 

A  general  and  special  demurrer  to  declaration  was  filed  by 
defendant. 

Special  causes  of  demurrer  are,  that  the  declaration  is  double, 
and  that  declaration  does  not  show  that  grantors  of  plaintiff 
warranted  said  premises,  nor  whether  the  said  grantors  have 
kept  the  covenants  of  the  defendant. 

Demurrer  overruled;  jury  waived;  assessment  of  $540  dam- 
ages by  the  court. 

Motion  to  set  aside  assessment — overruled,  and  final  judg- 
ment. 

The  plaintiff  below  offered  in  evidence,  the  deed  from  Brady 
and  wife  to  Haskell,  warranty;  deed  from  Haskell  and  wife  to 
one  George  Spurcks,  warranty ;  deed  from  Haskell  and  wife  to 
Grow,  warranty;  deed  from  Grow  to  Spurck,  warranty,  not 
[*480]  sealed;  and  proceedings  in  case  of  Eastman  v.  Brady, 
in  Peoria  Circuit  Court,  to  foreclose  mortgage. 

There  was  a  motion  by  defendant  below  to  set  aside  assess- 
ment, etc.,  for  following  reasons: 

Evidence  insufficient. 

Finding  not  supported  by  evidence,  and  should  have  been  for 
nominal  damages  only,  and  not  for  amount  so  found,  etc. 

Admission  of  deed  from  Brady  to  Haskell,  to  prove  amount 
of  damages. 

No  evidence  of  any  actual  eviction. 

Motion  overruled. 

Assignment  of  errors  is  as  follows: 

The  court  below  erred  in  overruling  the  demurrer  of  the  said 
"William  Brady,  to  the  declaration,  and  giving  judgment  for  said 
George  Spurck  thereon. 

In  admitting  improper  evidence  upon  the  assessment  of 
damages. 

In  assessing  the  damages  of  the  said  George  Spurck  at  $550, 
and  afterwards  refusing  the  motion  of  the  said  William  Brady 
to  set  aside  such  assessment,  etc. 

And  in   giving  judgment  for  the  said  George  Spurck,  and 
against  the  said  William  Brady. 
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Bonney  &  Kouse,  for  Plaintiff  in  Error. 
M.  Williamson,  for  Defendant  in  Error. 

Bkeese,  J.  This  was  an  action  of  covenant.  The  declara- 
tion contains  one  count  only,  and  upon  the  following  covenants, 
contained  in  a  deed  from  the  defendant  to  William  H.  Haskell, 
the  plaintiff  claiming  as  the  last  covenantor  through  deeds  of 
conveyance  of  the  premises,  from  Haskell:  "And  the  said 
William  Brady  covenants  to  and  with  the  said  William  H.  Has- 
kell, his  heirs  and  assigns,  that  he,  the  said  William  Brady, 
was  then  the  true  and  lawful  owner  of  the  premises  hereby 
granted,  and  had  good  right,  full  power  and  lawful  authority  to 
sell  and  convey  the  same  in  fee  simple,  and  that  he,  the  said 
William  Brady,  will  covenant  and  forever  defend  the  aforesaid 
premises,  etc.,  to  the  said  William  H.  Haskell,  his  heirs  and 
assigns,  against  all  lawful  claims." 

The  breach  is  as  follows :  "  And  the  plaintiff  avers,  that  at 
the  time  of  the  execution  of  the  deed  to  Haskell,  said  Brady 
was  not  lawfully  seized  in  fee  simple  of  the  premises,  nor  had 
he  then  and  there  good  right  and  lawful  authority  to  sell  and 
convey  the  same  in  manner  aforesaid,  nor  could  the  said  Has- 
kell or  the  plaintiff,  by  force  of  said  deed,  lawfully  [*481] 
possess  or  quietly  enjoy  the  same  free  from  all  incumbrances, 
nor  has  he,  the  said  Brady,  warranted  and  defended  the  same 
premises  to  them,  against  all  lawful  claims  whatsoever,  but  on 
the  contrary  thereof,  the  plaintiff  says  that  at  the  time  of  the 
sealing  and  delivery  of  the  deed,  the  paramount  title  and  free- 
hold in  the  premises  was  in  other  persons  than  the  said  Brady, 
by  virtue  of  which  paramount  title,  the  said  plaintiff  was 
evicted  out  of,  and  kept  out  of  the  premises,  and  afterwards,  to 
wit,  on  the  fifth  day  of  July,  1860,  was  evicted  out  of,  and  kept 
out  of  and  from  the  said  premises,  and  so  the  said  Brady  has 
not  kept  his  said  covenants,  but  has  broken  the  same."  The 
declaration  then  avers  the  existence  of  a  mortgage  on  the  prop- 
erty, executed  by  Brady  before  the  execution  of  the  deed  to 
Haskell,  proceedings  in  court  to  foreclose  and  sell,  decree  of 
foreclosure  and  sale,  and  a  sale  under  the  decree,  and  the  pur- 
chase by  one  Eastman,  of  the  premises,  on  the  7th  July,  1860. 
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The  defendant  demurred  generally  to  the  declaration,  and 
assigned  special  causes:  first,  that  the  declaration  is  double, 
containing  two  causes  of  action  in  one  count;  second,  that  the 
declaration  does  not  show  that  the  grantor  of  the  plaintiff  war- 
ranted the  premises  to  him,  "nor  whether  the  said  grantors 
have  kept  the  covenants  of  the  defendant." 

Disposing  of  the  last  cause  first,  it  will  be  observed  that  the 
suit  is  brought,  not  by  an  intermediate  covenantee,  but  by  the 
last  assignee,  and  a  judgment  and  recovery  -  in  his  favor,  could 
be  pleaded  in  bar  to  any  action  any  intermediate  covenantee 
might  bring  against  the  first  grantor  or  covenantor.  So  that 
it  is  not  necessary  that  it  should  be  alleged  and  shown,  that 
they  have  kept  their  covenants  with  the  defendant.  They  are 
not  in  the  case.  The  plaintiff  being  the  last  assignee  is  the 
only  person  injured. 

Upon  the  question  of  duplicity.  The  declaration  sets  out 
the  defendant's  covenants  with  Haskell,  which  were,  that  he 
was  then  the  lawful  owner  of  the  premises,  and  had  power  to 
sell  and  convey  in  fee  simple,  and  a  general  warranty.  The 
breach  is,  that  he  was  not  lawfully  seized  in  fee  simple,  nor  had 
he  good  right  and  lawful  authority  to  sell  and  convey  the  same, 
nor  could  said  Haskell  or  the  plaintiff  lawfully  possess  or 
quietly  enjoy  the  same  free  from  all  incumbrances,  nor  has  the 
defendant  warranted  and  defended  the  premises  to  them,  against 
all  lawful  claims,  but  on  the  contrary  he  has  been  evicted  by  a 
paramount  title. 

The  deed  containing  the  covenants,  is  not  before  us,  it  not 
having  been  made  a  part  of  the  record  by  oyer.  The  declar- 
ation before  us  avers  the  making  a  covenant  of  seizin,  of  power 
[*482]  to  sell  and  of  warranty  only.  The  breach,  includes  not 
only  these,  but  two  others,  on  which  the  plaintiff  has  not 
counted,  namely:  a  covenant  against  incumbrances  and  for 
quiet  enjoyment.  So  far  as  the  covenants  of  seizin  and  power 
to  sell  are  concerned,  they  are  covenants  in  presenti,  and  if 
the  grantor  had  no  title  at  the  time  he  entered  into  them,  they 
were  broken  as  soon  as  made.  They  then  became  a  mere  chose 
in  action,  not  assignable  so  as  to  enable  the  assignee  to  sue,  at 
law,  in  his  own  name.  Fumiss  v.  Williams,  11  111.  229; 
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Rawle  on  Covenants  for  Title,  285.  But  the  covenant  of  war- 
ranty is  prospective,  and  is  understood  to  be  broken  only  upon 
an  eviction  or  by  something  equivalent  thereto,  and  runs  for- 
ever, with  the  land,  into  the  hands  of  all  those  to  whom  it  may 
subsequently  come,  by  descent  or  purchase.  The  plaintiff 
could  sue  upon  this,  and  the  breach  assigned  upon  it  is  well  as- 
signed. But  could  he  join  a  breach  of  other  covenants  not  in 
the  deed,  and  which  did  not  pass  to  him,  with  this  covenant, 
as  he  has  done? 

The  rules  of  correct  pleading  allow  several  causes  of  action 
of  the  same  nature  to  be  joined  in  one  count,  and  a  recovery 
had  pro  tanto.  The  defendant  can  plead  specially  to  each 
cause  of  action.  Godfrey  et  al.  v.  Buckmaster,  1  Scam.  456. 
Different  causes  of  actions  cannot  be  joined  in  the  same  declara- 
tion. The  rule  is,  that  when  the  same  plea  may  be  pleaded  and 
the  same  judgment  rendered  on  all  the  counts,  they  may  be 
joined.  These  distinct  breaches  are  to  be  regarded  as  so  many 
distinct  counts,  to  which  the  defendant  could  plead  specially,  or 
they  might  be  met  by  a  general  plea  of  covenants  performed. 
The  demurrer  is  general  to  all  the  breaches,  and  one  of  them 
being  good — that  on  the  covenant  of  warranty — the  plaintiff 
must  have  judgment.  This  rule  is  so  well  settled  as  not  to  re- 
quire a  reference  to  authorities. 

Upon  the  other  point,  that  the  declaration  does  not  show 
that  the  conveyance  of  the  lots  to  the  plaintiff  was  by  deed  of 
warranty,  we  hold,  that  it  matters  not  by  what  kind  of  deed 
the  premises  were  conveyed.  Any  deed  which  would  convey 
the  land,  would  convey  the  covenants  running  with  the  land. 
A  quit-claim  deed  is  as  effectual  to  convey  land,  as  a  deed  with 
full  covenants.  McConnel  v.  Beed,  4  Scam.  121.  Unless 
there  be  words  in  the  deed  limiting  the  conveyance.  Butter- 
field  v.  Smith,  11  111.  486. 

The  other  question  made,  is  as  to  the  assessment  of  damages. 
The  defendant  abided  by  his  demurrer,  asking  no  leave  to 
plead  over,  and  we  must  take  the  facts  to  be  true  as  alleged, 
that  the  plaintiff  was  evicted  by  a  paramount  title.  But  the 
manner  and  quality  of  that  eviction  is  alleged,  and  the  de- 
murrer reaches  that  also.     It  is  a  substantial  part  of  the  [  *483  ] 
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declaration,  from  which  it  appears,  there  has  been  no  actual 
eviction,  or  attornment  to  the  purchaser  under  the  decree,  or 
that  the  plaintiff  has  been  turned  out  of  possession,  or  even 
threatened  to  be  turned  out,  or  that  there  is  an  adverse  title. 
Nor  is  there  any  averment  that  a  deed  has  been  made  to  such 
purchaser,  or  that  he  has  any  muniment  of  title  by  which  he 
could  oust  the  plaintiff.  Nor  is  there  any  averment  that  the 
time  of  redemption  had  expired.  Had  the  mortgage  not  been 
foreclosed,  on  the  principle  that  the  mortgagee  is  the  owner  of 
the  fee,  he  could  have  maintained  ejectment  and  recovered  the 
premises,  but  having  resorted  to  a  court  of  equity  to  foreclose 
and  sell,  can  the  purchaser  under  the  decree  without  a  deed,  and 
before  the  time  of  redemption  has  expired,  assert  or  set  up  a 
hostile  title,  to  which  the  plaintiff  could,  rightfully,  and  with- 
out suit,  succumb?  The  covenant  is  not  against  incumbrances, 
but  on  an  eviction,  and  from  the  plaintiff's  own  showing,  we  do 
not  think  there  was  an  eviction,  or  anything  equivalent  to  it. 
We  cannot  say,  under  the  plaintiff 's  showing,  that  his  title  has 
been  defeated,  by  a  paramount  legal  right,  and  must  hold,  that 
the  mortgage  and  proceedings  under  it  was  a  mere  incumbrance 
which  the  plaintiff  might  have  removed,  and  then  looked  to  the 
defendant  for  indemnity.  If  he  had  removed  it,  then  the 
measure  of  damages  would  have  been,  not  the  purchase  money 
and  interest,  which  the  court  allowed,  but  the  amount  necessarily 
paid  to  remove  the  incumbrance,  not,  however,  to  exceed  in  any 
event,  the  purchase  money  and  interest.  The  question  then  is, 
was  not  the  court  wrong,  in  measuring  the  damages?  Clearly 
it  was  wrong.  The  facts  do  not  make  a  case  in  which  anything 
more  than  nominal  damages  should  have  been  awarded,  as  there 
is  an  absence  of  proof  that  the  plaintiff  had  paid  off  the  incum- 
brance. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Robert  Holloway  et  al.9  Plaintiffs  in  Error,  v.  John 
Clark,  Defendant  in  Error. 

ERROR  TO  WARREN. 

A.  clerk's  or  sheriff 's  deed  on  a  tax  sale  is  sufficient  to  show  claim  and  color 
of  title,  if  it  appear  on  its  face  to  b8  regular.  The  person  relying'  upon  it, 
is  not  bound  to  show  that  the  pre-requisites  of  the  statute  have  been  com- 
plied with. 

A  quit-claim  deed  is  sufficient  to  show  claim  and  color  of  title  under  [  *484  ] 
the  limitation  act  of  1839. 

H.  obtained  claim  and  color  of  title  in  1842,  and  conveyed  to  B.  in  1845.  B. 
allowed  the  land  to  be  sold  for  the  taxes  for  1847,  and  bought  it  himself;  he 
'then  paid  the  taxes  from  1849  to  1856  inclusive.  P.,  the  minor  heir  of  a 
person  who  had  died  seized  of  the  patent  title,  in  1853  redeemed  from  the 
sale  of  1847,  by  paying  to  the  clerk  double  the  amount  of  the  purchase 
money  and  all  the  taxes,  with  interest,  for  five  years,  being  up  to  the  time 
of  the  redemption.  Held,  that  this  redemption  VyP.  entirely  obliterated 
the  tax  sale  of  1847,  and  the  payment  of  tax°s  by  B.  for  the  five  years,  and 
that  the  grantees  of  B.  could  not  defend  under  the  limitation  act  of  1839, 
without  showing  payment  of  taxes  for  seven  years,  exclusive  of  the  five 
years  from  1848  to  1853. 

The  provisions  of  the  limitation  act  of  1839,  empowering  minors  to  redeem 
land  sold  for  taxes,  within  three  years  after  attaining  their  majority,  by 
paying  to  the  person  who  has  paid  the  tax,  the  amount  with  interest,  do  not 
take  from  the  minor  the  right  to  redeem  within  one  year  after  his  majority, 
by  paying  double  the  amount,  etc.,  to  the  collector,  according  to  Sec.  69, 
Chap.  LXXX1X,  Rev.  Stat.  1845. 

A  person  whose  lands  had  been  sold  for  taxes  during  his  infancy,  for  the  pur- 
pose of  redeeming  them,  after  he  attained  his  majority,  paid  the  necessary 
amount  to  the  clerk.  The  purchaser  accepted  this  money  from  the  clerk. 
Held,  that  by  that  act,  he  admitted  the  right  of  the  infant  to  redeem  under 
the  statute. 

This  was  an  action  of  ejectment,  commenced  by  the  plain- 
tiffs in  error,  against  the  defendant  in  error,  in  the  Warren  Cir- 
cuit Court,  to  recover  possession  of  S.  W.  17,  8  K,  3  f .,  on 
the  28th  day  of  May,  1857. 

The  cause  was  tried  by  Tyler,  Jndge,  and  the  issue  found  for 
defendant,  and  judgment  rendered  against  the  plaintiffs  for 
costs. 

On  the  trial,  the  plaintiffs  proved  a  regular  title  in  fee  from 
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the  Government,  commencing  by  patent,  dated  October  6, 1847, 
to  the  plaintiffs,  ending  with  a  deed  from  James  "W.  Perkins  to 
plaintiffs,  dated  24th  April,  1857. 

It  appears  by  the  evidence  that  the  plaintiff's  title  was  vested 
in  James  W.  Perkins,  heir  of  James  Perkins,  from  13th  July, 
1844,  to  the  10th  March,  1852;  that  he  then  conveyed  to  Peter 
S.  Hoes,  who  held  the  title  till  23rd  November,  1852,  when 
he  conveyed  to  Clarissa  Perkins,  the  mother  of  James  W. 
Perkins;  that  Clarissa  Perkins  died  seized  of  the  land,  10th 
August,  1854,  whereby  the  land  passed  by  inheritance  again  to 
James  "W.  Perkins,  who  subsequently  conveyed  to  plaintiffs. 
Possession  was  admitted. 

The  defendant  then  offered  to  read,  as  claim  and  color  of  title, 
a  deed  from  the  county  commissioners'  clerk,  to  A.  C.  Harding, 
dated  22nd  March,  1841,  reciting  a  sale  for  taxes  of  1838,  the 
sale  made  by  the  clerk  on  the  9th  March,  1839;  and  also  another 
deed  as  claim  and  color  of  title  from  the  sheriff  to  A.  C.  Hard- 
ing, dated  30th  December,  1842,  reciting  a  sale  for  taxes  of 
1839,  made  18th  May,  1840,  by  the  sheriff. 
[*485]  The  plaintiffs  objected  to  each  of  these  deeds,  but 
the  court  overruled  the  objection,  and  allowed  them  both  to  be 
read,  to  which  the  plaintiffs  excepted. 

The  defendant  then  read  a  quit-claim  deed  from  A.  C. 
Harding  and  wife  to  Nathan  Brainard,  dated  26th  August, 
1845. 

The  defendant  then  proved  the  payment  of  the  taxes  of  1848, 
on  the  28th  May,  1849;  taxes  and  costs,  $6.04;  also  the  taxes 
and  costs  of  1849,  $2.16;  also  the  taxes  and  costs  of  1850, 
$2.84;  also  the  taxes  and  costs  of  1851,  $2.41;  also  the  taxes 
and  costs  of  1852,  $2.65;  also  the  taxes  and  costs  of  1853, 
$4.80;  also  the  taxes  and  costs  of  1854,  $3.54,  made  January 
29th,  1855. 

The  defendant  then  read  in  evidence  a  contract,  dated  10th 
April,  1856,  between  Nathan  Brainard  and  Joseph  Godfrey, 
showing  a  sale  of  the  premises  by  Brainard  to  Godfrey,  for  the 
sum  of  $500,  in  annual  payments,  the  first  due  1st  January, 
1857,  and  that  upon  the  payment,  a  deed  was  to  be  made,  with 
covenants  against  his  own  acts. 
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The  defendant  then  proved  an  assignment  of  contract  by 
Godfrey  to  defendant  before  the  suit  was  commenced,  and  for 
a  good  consideration. 

It  was  admitted  that  the  land  was  vacant  and  unoccupied 
before  July,  1856,  when  the  defendant  took  possession  under 
the  assignment  of  the  contract,  and  has  been  in  possession  ever 
since. 

The  plaintiffs  then  proved  that  the  land  was  sold  on  the  30th 
May,  1848,  for  the  taxes  of  1847,  to  Nathan  Brainard,  for  the 
sum  of  $3.77. 

They  further  proved  a  deposit  with  the  county  clerk,  as  re- 
demption money,  by  James  "W*.  Perkins,  as  a  minor  heir  of 
James  Perkins,  on  the  19th  February,  1853,  the  sum  of  $7.54, 
as  double  the  amount  of  the  purchase  money,  and  the  sum  of 
$19.15  for  the  taxes  of  1848, 1849,  1850,  1851,  and  1852,  with 
the  interest  thereon. 

The  plaintiffs  then  proved,  that  no  payment  was  made  by 
Godfrey  or  other  persons,  upon  the  contract  with  Brainard,  at 
the  time  it  was  made,  and  that  the  first  payment  was  made 
January  1st,  1857. 

They  further  proved,  that  after  the  contract  was  made  with 
Godfrey,  and  before  the  first  payment  thereon,  Brainard  re- 
ceived and  accepted  the  redemption  money  from  the  county 
clerk,  and  receipted  therefor  on  the  books  of  the  office. 

The  court  found  the  issue  for  the  defendant.  The  plaintiffs 
moved  for  a  new  trial,  which  was  overruled,  and  the  plaintiffs 
excepted. 

Judgment  was  rendered  for  the  defendant,  to  which  [*486] 
plaintiffs  excepted. 

The  plaintiffs  in  error  now  bring  the  case  to  this  court  by 
writ  of  error,  and  assign  as  errors  the  following,  to  wit:  The 
Circuit  Court  erred  in  finding  the  issue  for  the  defendant;  in 
overruling  the  motion  for  a  new  trial;  and  in  rendering  judg- 
ment for  the  defendant  and  against  the  plaintiffs  in  error. 

W.  C.  Gotjdy,  for  Plaintiffs  in  Error. 

George  F.  Harding,  for  Defendant  in  Error. 
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"Walker,  J.  The  tax  deed,  as  well  as  the  quit-claim  deed, 
relied  upon  in  this  case,  were  color  of  title.  They,  on  their 
face,  purport  to  convey  and  transfer  the  title  to  the  land. 
Nor  is  a  person  relying  upon  a  clerk's  or  sheriff's  deed,  on  a 
tax  sale,  as  has  been  repeatedly  held  by  this  court,  bound  to 
see  that  all  the  pre-requisites  of  the  law  have  been  answered, 
before  he  can  rely  upou  it  as  claim  and  color  of  title.  If  it 
appears  on  its  face  to  be  regular,  that  will  suffice.  When  it 
so  appears,  the  party  is  not  required  to  go  beyond  the  deed  to 
see  whether  it  actually  passes  title  or  is  void.  If  it  was  other- 
wise, this  statute  would  be  useless,  and  would  fail  to  afford  the 
protection  designed  to  be  extended  by  the  General  Assembly 
in  its  adoption. 

So  of  a  quit-claim  deed,  if  the  grantee  were  required  to  see 
that  it  passed  paramount  title,  before  he  could  rely  upon  it  as 
color,  he  would  not  need  the  protection  of  the  statute.  All 
know,  that  a  quit-claim  deed  is  as  effectual  to  pass  title,  as  a 
deed  containing  full  covenants.  A  deed  of  release  passes  all 
of  the  grantor's  title,  and  a  deed  of  bargain  and  sale,  with  full 
covenants  for  title,  conveys  no  more,  or  greater  estate.  The 
covenants  form  no  part  of  the  operative  part  of  the  deed,  to 
pass  title,  but  obliges  the  grantor,  on  the  failure  of  the  title, 
or  breach  of  any  covenant,  to  make  it  good,  by  compensation 
in  damages.  All  persons  in  the  community  know  that  a  quit- 
claim deed  conveys  the  grantor's  title,  and  it  purports  to  have, 
and  has,  that  effect.  We  all  know  that  the  language  used  in  a 
deed  of  bargain  and  sale  cannot  enlarge  the  estate  granted,  but 
only  purports  to  convey  the  grantor's  title.  This  the  quit- 
claim deed  does,  by  another  mode  of  expression.  In  law,  they 
both  purport  to  accomplish  the  same  thing,  independent  of  the 
effect  of  the  covenants.  We  have,  therefore,  no  hesitation  in 
saying  that  a  deed  of  release  is  claim  and  color  of  title,  within 
the  limitation  law  of  1839. 

It  appears  from  this  record,  that  Brainard,  under  whom  de- 
[*4S7]  fendant  below  claims  title,  paid  all  taxes  legally  assessed 
upon  the  land  in  controversy,  from  the  year  1849  to  1856,  in- 
clusive, a  period  of  full  seven  years.  That  he,  during  that  time, 
held  a  quit-claim  deed  from  Harding.  It  also  appears  that 
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James  W.  Perkins,  a  minor  heir  of  James  Perkins,  deceased, 
who  died  seized  of  the  patent  title  to  this  land,  on  the  19th  day 
of  February,  1853,  redeemed  this  land,  from  the  sale  for  taxes 
in  1847,  by  paying  to  the  clerk  double  the  amount  of  the  pur- 
chase money,  together  with  all  of  the  taxes  which  had  accrued, 
after  the  sale  and  up  to  the  date  of  the  redemption.  His 
father  had  died  in  1844,  and  the  patent  title  thereby  vested  in 
his  son,  who,  being  a  minor,  had,  under  the  statute,  the  right, 
within  one  year  after  arriving  of  age,  to  redeem  from  any  tax 
sale  which  occurred  after  his  father's  death.  Brainard  recog- 
nized this  right  by  receiving  the  redemption  money,  after  the  ex- 
piration of  seven  years  from  his  first  payment  of  taxes,  and 
after  he  had  contracted  to  sell  the  land  to  defendant  below. 
Perkins,  unquestionably,  whilst  a  minor,  or  within  one  year 
after  attaining  his  majority,  had  the  right  to  redeem  from  the 
tax  sale  of  1847,  upon  the  terms  and  in  the  mode  prescribed  by 
the  statute.  By  such  a  redemption,  the  law  has  provided  that 
the  sale  shall  be  canceled.  And  it,  by  the  same  means,  oblit- 
erates the  payment  of  the  taxes  precisely  as  it  does  the  sale.  The 
person  redeeming,  pays  the  taxes  to  the  clerk,  to  whom  he  is 
required  to  make  the  payment  by  the  statute,  on  a  redemption. 
The  statute  calls  it  a  payment  of  taxes,  and  we  are  not  author- 
ized to  call  it  anything  else.  When  this  redemption  was  made, 
and  the  sale  and  Brainard's  payment  of  taxes  was  canceled,  the 
relation  of  the  parties  became  precisely  the  same  as  if  the  sale, 
or  payment  of  taxes  by  Brainard,  had  never  occurred.  By 
that  redemption,  all  of  his  rights,  whether  under  the  tax  sale  or 
his  payment  of  the  taxes,  were  entirely  obliterated  and  ceased 
to  exist.  And  this  too,  whether  he  received  the  money  or  not, 
as  it  is  the  redemption  in  pursuance  to  law,  and  not  his  accept- 
ance of  the  money,  which  produces  that  effect. 

To  render  his  color  of  title  available,  therefore,  it  was  neces- 
sary that  he  should  have  paid  all  taxes  legally  assessed  for  seven 
successive  years  after  the  redemption  was  made.  The  previous 
payments  having  been  canceled  by  the  redemption,  they  cannot 
be  counted  as  a  part  of  the  payment  for  seven  years.  Such  a 
payment  of  taxes,  thus  canceled,  could  not  have  been  con- 
templated by  the  General  Assembly  as  forming  a  portion  of 

581 


487  OTTAWA, 


Holloway  et  al.  v.  Clark. 


those  required  to  be  computed.  Those  payments  had  been 
rendered  null  for  every  purpose.  On  the  redemption  having 
been  made,  the  money  paid  for  that  purpose  became  that  of 
[*488]  Brainard,  absolutely  and  unconditionally.  Perkins 
could  not  at  any  time  have  resumed  it,  or  in  any  manner  have 
controlled  it.  The  clerk,  under  the  law,  was  Brainard' s  agent 
to  receive  the  money,  and  when  legally  paid,  he  is  as  much 
bound  as  if  the  clerk  had  been  expressly  appointed  by  him  for 
that  purpose.  And  this  was  as  effectual  to  obviate  the  effect  of 
the  payment  of  taxes  as  if  the  minor  had  paid  it  directly  to 
Brainard,  under  the  provisions  of  the  limitation  act  of  1839. 
The  provisions  of  this  act  were  not  designed  to,  nor  do  they, 
take  from  the  minor  the  right  to  redeem  from,  a  tax  sale,  in  the 
ordinary  mode,  but  it  was  designed  to  afford  the  means  of  des- 
troying the  bar,  of  the  statute,  to  the  same  extent  as  if  he  had 
made  an  entry  before  the  bar  became  complete. 

It  was  also  the  design  of  the  statute  to  give  the  minor  three 
years  after  arriving  at  age  within  which  he  might  exercise  this 
right,  whether  there  had  been  a  sale  or  not,  whilst  under  the 
general  law  he  was  compelled  to  redeem  within  one  year  after 
his  majority.  This  provision  does  not  conflict  with,  but  it  en- 
larges the  rights  which  the  minor  previously  had  under  the  law 
authorizing  a  redemption,  as  he  may  resort  to  either  mode  in 
case  of  a  previous  tax  sale.  This  redemption  was,  we  have  no 
doubt,  as  effectual  as  if  the  payment  had  been  made  under  the 
provisions  of  this  limitation  law.  Then,  excluding  the  pay- 
ments included  in  the  redemption,  there  is  not  a  payment  of 
all  taxes  legally  assessed  for  a  period  of  seven  successive  years, 
but  three  only,  concurring  with  the  color  of  title,  under  the 
statute.  There  not  being  a  payment  of  taxes  for  seven  succes- 
sive years,  under  color  of  title,  the  bar  of  the  statute  has  not 
been  created,  aud  the  court  below  erred  in  rendering  judgment 
for  the  plaintiffs.  That  judgment  is  therefore  reversed,  and  the 
cause  is  remanded. 

Judgment  reversed. 
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James  B.  Gorton,  Appellant,  v.  John  M.  Brown,  Ap- 
pellee. 

APPEAL  FROM  COOK. 

An  action  on  the  case  will  not  lie  for  improperly  causing  a  writ  of  injunction 
to  be  issued.    The  remedy  is  on  the  injunction  bond. 

The  case  of  Cox  v.  Taylor's  Administrators,  10  B.  Monroe,  17,  not  recog- 
nized as  authority. 

This  was  an  action  of  trespass  on  the  case,  commenced  by 
the  appellee,  Brown,  against  the  appellant,  Gorton,  in  the  Cir- 
cuit Court  of  Lake  county,  from  which  the  venue  was  changed 
to  Cook. 

The  declaration  charges,  that  the  appellant,  on  the  30th  day 
of  October,  1854,  falsely,  maliciously,  and  without  any  reason- 
able or  probable  cause  whatsoever,  filed  his  bill  of  complaint  on 
the  chancery  side  of  the  Lake  Circuit  Court,  and  at  the  same 
time  falsely,  maliciously,  and  without  any  reasonable  or  prob- 
able cause  whatever,  caused  to  be  issued  out  of,  and  under  the 
seal  of  said  court  upon  said  bill,  and  the  indorsement  of  the 
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master  in  chancery  of  said  county  thereon,  a  writ  of  injunc- 
tion against  and  to  the  said  appellee,  Brown,  whereby  he,  the 
said  Brown,  was  restrained  and  enjoined  from  selling,  or  in  any 
way  or  manner  disposing  of,  or  interfering  with  a  certain  lot  of 
lumber  purchased  of  Smith  &  Murphy,  of  Manitowoc,  Wis- 
consin, and  which  was  in  said  injunction  alleged  to  be  owned 
[  *490  ]  by  said  Brown  and  Gorton  as  partners.  Also  enjoin- 
ing said  Brown  from  collecting  any  debts  due  on  account  of  any 
of  said  Smith  &  Murphy  lumber  which  had  been  sold  on  cred- 
it; which  said  injunction  was,  on  or  about  the  day  of  the  issue 
thereof,  served  on  said  Brown. 

Declaration  also  charged,  that  at  and  before  time  of  filing 
said  bill,  said  Brown  was  engaged  in  the  lumber  trade  at  Wau- 
kegan,  in  said  county  of  Lake.  That  he  had  a  cash  capital  of 
$2,000,  in  his  said  business,  and  a  good  credit.  That  the  quan- 
tity of  lumber  which  he  was  so  enjoined  from  selling  or  inter- 
fering with,  amounted  to  100,000  feet  of  best  quality  of  pine 
lumber,  worth  then  in  the  market,  $35  per  thousand. 

That  after  the  issuing  and  service  of  said  injunction,  such 
proceedings  were  had  in  said  chancery  suit,  in  said  court,  as 
that  said  injunction  was,  on  the  7th  day  of  August,  1856,  un- 
conditionally dissolved  by  said  court;  and  that  at  the  Septem- 
ber term  of  said  court,  1857,  said  bill  was,  by  said  Gorton,  dis- 
missed at  his  own  costs. 

That  said  Gorton,  at  the  time  of  filing  said  bill  and  obtain- 
ing said  injunction,  knew  that  he  was  not  a  copartner  or  joint 
owner  with  said  Brown  in  said  lumber.  That  by  reason  of  the 
commencement  of  said  suit,  and  procuring  and  service  of  said 
injunction,  and  the  retaining  of  said  injunction  from  the  time 
of  the  service  up  to  the  time  of  the  dissolution  thereof,  said 
Brown  was  greatly  injured,  and  wholly  ruined,  in  his  credit 
and  reputation,  and  lost  the  benefit  of  the  sale  of  his  said  lum- 
ber during  the  time  the  said  injunction  was  in  force;  and  said 
lumber,  while  the  sale  thereof  was  so  enjoined,  became  greatly 
damaged,  rotted,  and  spoiled,  so  that  at  the  time  of  the  dissolution 
of  said  writ,  the  same  could  not  be  sold  in  the  market  for  so 
much  per  thousand  feet  into  $10  or  $15.  And  that  he,  said 
Brown,  was  also  compelled  to  expend  large  sums,  to  wit,  $500, 
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in  employing  counsel  to  defend  said  chancery  suit,  and  obtain 
the  dissolution  of  said  writ. 

To  this  declaration  Gorton  plead — 

1st.     The  general  issue. 

2nd.  That  said  cause  of  action  did  not  accrue  within  two 
years  preceding  the  commencement  of  said  suit. 

Issue  was  joined  on  both  of  these  pleas.  And  the  cause  was 
tried  at  the  October  term,  1860,  of  the  Circuit  Court  of  Cook 
county,  before  Manierre,  Judge,  and  a  jury.  There  was  a 
verdict  and  judgment  for  the  plaintiff  below  for  two  thousand 
dollars. 

On  the  part  of  Brown,  the  plaintiff  below,  the  court  gave  the 
jury,  among  others,  the  following  instructions: 

3.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant willfully  and  maliciously  commenced  said  chancery  [  *491  ] 
suit,  and  caused  said  writ  of  injunction  to  be  issued  and  served, 
he  not  being  at  the  time  the  copartner  of  the  plaintiff,  nor  hav- 
ing reasonable  or  probable  grounds  for  believing  that  he  was 
jointly  interested  with  him  in  the  lumber,  then  the  law  is  for 
the  plaintiff;  and  in  estimating  the  plaintiff's  damages,  the 
jury  are  not  confined  to  the  exact  amount  in  dollars  and 
cents  proven  by  the  plaintiff,  but  may  give  such  damages  as 
they  believe,  from  the  evidence,  in  view  of  all  the  facts  and 
circumstances  of  the  case,  the  plaintiff  has  sustained,  by  reason 
of  the  commencement  of  said  suit,  and  the  issuing  and  service 
of  said  writ  of  injunction. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  not,  at  the  time  that  he  commenced  said  chancery 
suit,  and  the  issuing  and  service  of  said  writ  of  injunction,  the 
copartner  of  said  plaintiff,  or  jointly  interested  with  him  as 
alleged  in  his  bill,  and  had  no  reason  or  probable  ground  for 
believing  that  he  was,  and  commenced  said  cause  maliciously, 
then  the  plaintiff  is  entitled  to  recover  such  damages  as  the 
jury  believe  from  the  evidence  he  has  sustained,  by  reason  of 
the  issuing  of  said  writ,  and  the  service  thereof,  and  com- 
mencement of  said  chancery  suit;  and  in  estimating  such 
damages  the  jury  will  consider  the  condition,  as  shown  by  the 
evidence,  of  the  lumber  at  the  time  of  the  service  of  said  writ3 
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as  well  as  its  condition  at  the  time  of  dissolution  of  said  in- 
junction, and  allow  such  damages,  by  reason  of  the  injury 
thereto,  as  they  believe,  from  the  evidence,  was  sustained  by 
the  plaintiff  by  reason  thereof. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff was  engaged  in  the  lumber  business  in  Waukegan,  prior 
to  and  after  the  time  of  the  commencement  of  said  chancery 
suit,  and  issuing  and  service  of  said  writ  of  injunction,  and 
had  prior  thereto  established  a  business  and  business  credit  in 
said  lumber  trade,  and  that  the  defendant,  knowing  that  fact, 
for  the  purpose  of  destroying  said  business  and  business 
credit,  commenced  a  chancery  suit  against  said  plaintiff, 
charging  a  copartnership  to  exist  between  them,  or  a  joint 
interest  in  said  property,  and  caused  a  writ  of  injunction  to 
be  issued  and  served  on  said  plaintiff  and  his  property,  with- 
out probable  cause  for  believing  that  a  partnership  existed, 
for  the  purpose  aforesaid,  and  that  by  means  thereof  said 
business  and  credit  were  injured,  then  the  law  is  for  the  plain- 
tiff; and  the  jury,  estimating  the  plaintiff's  damages,  are  not 
confined  to  the  exact  amount  in  dollars  and  cents  as  shown 
by  the  evidence,  but  may  give  such  damages  in  addition 
[  *492  ]  thereto  as  they  believe,  from  a  just  view  of  the  whole 
case  as  detailed  in  evidence,  the  plaintiff  has  sustained. 

The  defendant  thereupon  requested  the  court  to  instruct  the 
jury,  among  other  things,  as  follows: 

6.  If  the  jury  believe,  from  the  evidence,  that  Gorton  in 
good  faith  supposed  himself  to  be  a  part  owner  of  the  lumber 
and  shingle  bolts  mentioned  in  the  injunction  described  in  plain- 
tiff's declaration  in  this  case,  and  obtained  said  writ  of  injunc- 
tion for  the  purpose  of  protecting  what  he  believed  to  be  his 
equitable  rights,  then  he  had  probable  cause  for  commencing 
said  suit  and  obtaining  said  writ  of  injunction,  and  this  action 
cannot  be  maintained. 

8.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
of  filing  the  bill  and  suing  out  the  writ  of  injunction  mentioned 
in  the  plaintiff's  declaration,  the  defendant  Gorton  believed 
in  good  faith  that  the  allegations  in  said  bill  were  true,  and 
that  he  was  entitled  to  the  relief  therein  sought,  then  he  had 
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probable  cause  for  his  said  action,  and  this  suit  cannot  be 
maintained. 

Which  said  instructions  the  court  refused  to  give  as  asked, 
but  modified  the  sixth  instruction,  by  inserting,  after  the  word 
"  faith  "  in  second  line,  the  words  "  and  without  willful  ignor- 
ance," and  by  striking  out  the  words  "he  had  probable 
cause,"  and  inserting  in  their  place  the  words  "  this  action," 
in  the  place  of  the  words  so  stricken  out,  and  also  by  striking 
out  the  words  "  and  this  action,"  after  the  word  injunction. 

And  modified  said  eighth  instruction,  by  inserting  after  the 
words  "  good  faith,"  the  words  "  and  without  willful  igno- 
rance," and  also  by  striking  out  the  words  "  he  had  probable 
cause  for  his  said  action,"  after  the  word  "  then,"  in  the  last 
clause  of  said  instruction. 

11.  If  the  jury  believe,  from  the  evidence  in  this  case, 
that  the  bill  was  filed  and  injunction  obtained  and  served  in 
said  plaintiff's  declaration  mentioned,  more  than  two  years 
before  the  commencement  of  this  suit,  then  this  suit  is  barred 
by  the  statute  of  limitations,  and  the  law  is  for  the  defendant. 

12.  If  the  jury  believe,  from  the  evidence,  that  the  writ 
of  injunction  in  the  plaintiff's  declaration  mentioned,  was 
dissolved  by  the  court  more  than  two  years  before  the  com- 
mencement of  this  suit,  then  this  suit  is  barred  by  the  statute 
of  limitations,  and  the  plaintiff  cannot  recover. 

Which  said  last  two  instructions  the  court  refused  to  give. 

Motions  for  new  trial  and  in  arrest,  were  overruled,  on 
condition  that  Brown  remit  five  hundred  dollars,  from  verdict, 
which  having  been  done,  judgment  was  rendered  on  the  verdict. 

Gorton  appeals  to  this  court,  and  assigns  the  followr  [  *493  ] 
ing  errors  upon  the  record: 

1.  The  court  erred  in  refusing  to  instruct  the  jury  as  a  mat- 
ter of  law,  what  was  probable  cause,  as  asked  in  6th  and  8th 
instructions  by  the  defendant. 

2.  The  court  erred  in  instructing  the  jury  that  they  might 
give  exemplary  damages.  See  1st,  2nd,  3rd,  and  5th  instruc- 
tions asked  by  the  plaintiff  and  given  by  the  court. 

3.  *  The  court  erred  in  giving  the  instructions  asked  for  by 
the  plaintiff. 
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4.  The  court  erred  in  modifying  the  6th  and  8th  instructions 
asked  for  by  the  defendant. 

5.  The  court  erred  in  refusing  to  give  the  instructions 
numbered  eleven  and  twelve,  in  regard  to  the  statute  of  limit- 
ations, asked  for  by  the  defendant. 

6.  The  jury  disregarded  the  law  of  the  case  as  expressed  in 
the  instructions  of  the  court. 

7.  The  court  erred  in  admitting  improper  evidence  on  the 
part  of  the  plaintiff. 

8.  The  court  erred  in  excluding  proper  evidence  offered  by 
the  defendant. 

9.  The  court  erred  in  refusing  a  new  trial  in  said  cause, 
there  being  no  evidence  of  malice  on  the  part  of  the  defendant. 

10.  The  verdict  of  the  jury  and  the  judgment  rendered  in 
said  cause,  are  contrary  to  the  law  of  the  case,  and  the  evidence 
given  on  the  trial  thereof. 

11.  The  court  erred  in  not  sustaining  defendant's  motion 
in  arrest  of  judgment,  and  in  rendering  judgment  on  the 
verdict. 

Blodgett  &  Upton,  for  Appellant. 

"W.  S.  Seakles,  for  Appellee. 

Beeese,  J.  Preliminary  to  all  other  questions  presented  by 
this  record,  is  the  question,  can  this  action  be  maintained?  We 
have  searched  the  precedents  and  books  of  pleadings  from  the 
earliest  times  to  the  present,  and  find  but  one  case  where  it  has 
been  held,  that  an  action  can  be  maintained  for  maliciously 
suing  out  a  writ  of  injunction.  We  are  well  aware  that 
elementary  writers  and  respectable  courts  have  held  that  an  ac- 
tion on  the  case  will  lie  for  an  abuse  of  the  process  of  the 
courts,  where  special  damages  are  alleged,  and  against  a  party 
for  prosecuting  a  causeless  action  prompted  by  malice,  by  which 
the  defendant  has  sustained  some  injury,  for  which  he  has  no 
other  recourse  or  remedy.  Such  actions,  however,  for  the  most 
[*494]  part,  are  actions  wherein  arrests  have  been  made  and 
bail  demanded,  or  the  party  put  to  some  other  expense  and  in- 
convenience, which  cannot  be  compensated  in  any  other  mode 
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than  by  an  action.  Such  actions,  except  where  a  malicious 
arrest  is  charged,  are  not  favored  by  the  courts,  and  ought  not 
to  be,  for  in  a  litigious  community,  every  successful  defendant 
would  bring  his  action  for  a  malicious  prosecution,  and  the 
dockets  of  the  courts  would  be  crowded  with  such  suits.  Even 
for  instituting  a  criminal  prosecution,  and  failing  in  it,  courts 
regard  a  subsequent  action  for  malicious  prosecution  with  dis- 
favor, for  the  reason  that  they  have  a  tendency  to  discourage 
just  prosecutions  for  crime.  There  is  little  doubt  that  very 
many  aggravated  cases  of  crime  have  not  been  prosecuted,  from 
the  dread,  in  the  event  of  an  acquittal,  of  this  action  to  follow, 
and  damages  recovered,  ruinous  to  the  prosecutor.  But  the 
action  will  lie,  for  it  is  reasonable,  that  when  an  injury  is  done 
to  a  person,  either  in  reputation,  property,  credit,  or  in  his  pro- 
fession or  trade,  he  ought  to  have  an  action  of  some  kind  to 
repair  himself.  Most  of  the  cases  we  have  examined  are  cases 
for  falsely,  maliciously,  and  without  probable  cause,  suing  out 
process,  regular  and  legal  in  form,  to  arrest  and  imprison 
another.  Such  arrest  is  tortious  and  unlawful,  and  the  party 
causing  it  ought  to  be  answerable  in  damages  for  the  wrong 
done,  but  even  in  such  case,  some  damage  must  be  alleged  and 
proved. 

As  we  have  said,  we  have  found  but  one  case  where  the  action 
was  held  to  be  maintainable  for  suing  out  an  injunction  in 
chancery,  and  that  was  a  case  decided  by  the  Supreme  Court  of 
Kentucky.  It  is  the  case  of  Cox  v.  Taylor's  Administrators , 
and  reported  in  10  B.  Monroe,  17. 

The  declaration  in  that  case  was  adjudged  insufficient,  because 
it  did  not  allege  that  the  injunction  or  restraining  order,  where- 
by the  plaintiff  was  prevented  from  the  proper  use  and  enjoy- 
ment of  his  land,  was  obtained  or  caused  to  be  issued  or  con- 
tinued without  any  probable  cause  therefor.  Had  this  allega- 
tion been  in  the  declaration,  as  it  is  in  the  one  before  us,  it 
would  have  been  sufficient.  It  was  argued  by  the  defendant, 
that  the  remedy,  by  an  action  on  the  case,  was  merged  in  that 
on  the  bond  which  is  given  on  obtaining  an  injunction.  In 
reply  to  this,  the  court  said,  that  although  a  bond  was  given, 
on    obtaining   the  injunction,    that    an   action    upon   it,    and 
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on  the  case,  are  not  coextensive  or  commensurate,  either  as  to 
the  nature  of  the  wrong,  or  as  to  the  extent  or  criterion 
of  damages  recoverable,  and  therefore  there  was  no  ground 
for  this  argument,  and  the  court  likened  it  to  a  case  of 
official  bonds  by  sheriffs  or  others,  both  remedies  would 
[  *495  ]  exist,  and  thought  the  same  should  be  the  case  with  re- 
gard to  injuries  occasioned  by  injunctions  for  which  the  party 
might  have  an  action  on  the  case,  if  no  bond  were  required. 

This  is  the  only  case  we  have  been  able  to  find  going  near 
to  sustaining  this  action.  It  is  a  solitary  case  —  it  stands  alone, 
and  that  fact  is  some  evidence  that  it  is  out  of  the  track  of 
well  received  judicial  decisions.  On  the  principle  that  this 
action  is  not  to  be  encouraged,  it  seems  surprising  such  a  de- 
cision should  have  been  made,  especially  where  the  injured 
party  had  a  more  efficient  remedy,  and  in  pursuing  which,  he 
would  not  be  required  to  show  a  want  of  probable  cause. 

We  hold  the  remedy  on  the  bond  given  on  obtaining  the 
injunction,  is  all  the  remedy  to  which  the  injured  party  can 
resort.  It  is  designed  by  the  statute,  to  cover  all  damages  the 
party  enjoined  can  possibly  sustain,  and  it  is  in  the  power  of  the 
judge  or  officer  granting  the  writ  to  require  a  bond  in  a  penalty 
sufficient  to  cover  all  conceivable  damages.  This  bond  is  a 
high  security  which  the  law  requires  the  complainant  in  a  bill 
for  an  injunction  to  execute,  to  indemnify  the  defendant,  in  case 
the  injunction  shall  be  dissolved.  It  is  a  familiar  principle, 
when  a  party  has  taken  a  higher  security,  his  suit  must  be 
brought  on  that  security.  Touissant  v.  Martinnant,  2  T.  E. 
104;  Cutler  v.  Powell,  6  ib.  324.  The  bond  becomes,  when  for- 
feited, the  cause  of  action,  and  is  intended  by  the  law,  to  meas- 
ure the  damages  of  every  kind  which  the  party  may  sustain 
by  wrongfully  suing  out  the  injunction  in  case  it  is  dissolved. 
It  is  not  at  all  like  the  official  bonds  of  sheriffs.  They  are 
made  payable  to  the  People  of  the  State,  not  to  any  particular 
person,  and  consequently,  do  not  merge  a  remedy  one  may  have 
outside  of  the  bond,  and  besides,  it  is  the  policy  of  the  law  to 
multiply  the  remedies  against  public  officers.  Not  so  with  the 
injunction  bond,  that  is  made  payable  to  the  defendant.  He  is 
the  only  person  interested  in  it.  It  is  his  security.  It  is  all 
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the  law  gives  him  as  his  security,  and  he  is  bound  to  sue  on  the 
bond.  Were  no  bond  given  or  required,  then  the  action  might 
lie.  This  action  on  the  case,  under  the  circumstances  shown, 
cannot  and  ought  not  to  be  maintained.  It  is  against  public 
policy.     For  these  reasons,  the  judgment  is  reversed. 

Judgment  reversed. 


John  Timmerman,  et  al,  Plaintiffs  in  Error,  v.  [*496] 
George  W.  Phelps,  Defendant  in  Error. 

ERROR  TO  McHENRY. 

On  the  death  of  the  sheriff  his  deputy  continues  to  act  until  a  successor  to 
his  principal  is  qualified.  The  return  to  process  signed  by  a  deputy,  with- 
out reference  to  the  sheriff,  where  the  court  below  found  that  it  was  "  duly 
served,"  will  be  sufficient  to  uphold  a  default.  If  the  sheriff  was  not  dead, 
the  defendant  below  should  have  taken  steps  to  show  that  fact. 

The  case  of  Ditch  v.  Edwards,  1  Scam.  127,  commented  upon  and  explained. 

This  was  a  suit  in  chancery  to  foreclose  a  mortgage.  Bill 
filed  December  12th,  1857,  by  George  W.  Phelps  against  John 
Timmerman,  David  C.  Wagner,  and  Elizabeth  Timmerman,  in 
the  McHenry  Circuit  Court. 

The  only  service  of  process  upon  the  defendants  to  the  bill 
was  as  follows: 

"  I  have  duly  served  the  within  on  the  within  named  John 
Timmerman,  David  C.  Wagner,  and  Elizabeth  Timmerman, 
by  reading  the  same  to  them  in  their  presence  and  hearing, 
and  by  delivering  to  each  of  them  a  true  copy  of  the  same, 
this  24th  day  of  May,  1858. 

W.  C.  STODDARD,  Deputy  Sheriff." 

There  was  no  appearance  by  defendants. 

The  decree  was  rendered  by  default,  ordering  a  sale  of  the 
mortgaged  premises.  The  defendants  below  bring  the  case  to 
this  court  and  ask  a  reversal,  upon  the  following  errors  as- 
signed: 
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The  court  erred  in  rendering  the  decree  without  proper  ser- 
vice of  process  upon  defendants. 

There  was  no  proper  service  of  process. 

Glover,  Cook  &  Campbell,  for  Plaintiffs  in  Error. 

Leland  &  Blanchaed,  for  Defendant  in  Error. 

Caton,  C.  J.  The  process  in  this  case  was  served  by  a 
deputy  sheriff,  and  the  return  signed  by  him  as  such,  with- 
out using  the  name  of  the  sheriff.  Upon  this  return  a  default 
was  entered,  and  the  bill  taken  as  confessed,  and  a  final 
decree  rendered,  in  which  it  is  stated,  that  it  appeared  to  the 
court  that  process  had  been  duly  served  on  the  defendant. 
By  our  law,  upon  the  death  of  a  sheriff,  the  authority  of  the 
deputy  does  not  cease,  but  continues  till  a  successor  is  quali- 
fied. If  the  sheriff  was  dead,  then  the  deputy  had  direct 
[*497]  authority  to  serve  the  summons  from  the  statute,  and 
not  a  derivative  authority  from  the  sheriff,  and  having  no  prin- 
cipal in  whose  name  he  could  return  the  process,  necessarily  he 
must  sign  the  return  in  his  own  name,  and  in  the  character 
which  the  statute  has  given  him,  which  is  that  of  deputy  sheriff. 
Even  if  the  court  was  not  bound  to  take  notice  of  the  death 
of  its  chief  executive  officer,  it  was  competent  to  re- 
ceive proof  of  that  fact,  and  to  decide  upon  such  proof.  Here 
the  court  has  substantially  found  that  the  sheriff  was  dead  at 
the  time  this  summons  was  served,  for  it  found  that  the  sum- 
mons was  duly  served,  and  that  could  only  be  so  when  it  was 
made  to  appear  to  the  court  that  the  sheriff  was  dead.  This 
finding  is  conclusive,  unless  the  defendant,  on  a  motion  to 
set  aside  that  default,  would  show  that  the  court  unadvisedly 
found  that  fact,  and  then  that  question  could  be  brought  before 
this  court.  In  the  case  of  Ditch  v.  Edwards,  1  Scam.  126,  it 
does  not  appear  that  there  was  anything  in  the  record  from 
which  this  court  could  conclude  that  the  Circuit  Court  had 
found  that  the  sheriff  was  dead.  Upon  no  other  conclusion 
can  that  decision  be  sustained.  We  cannot  presume  that  the 
court  intended  to  say  that  in  no  case  could  a  deputy  sheriff 
sign  a  return  except  in  the  name  of  his  principal,  for  that 
592 


APRIL  TEEM,  1862.  497 


Claycomb  v.  Cecil. 


would  be  to  presume  the  court  ignorant  of  the  statute.     The 
decree  is  affirmed. 

Decree  affirmed. 


Samuel  Claycomb,  Appellant,  v.  William  V.  Cecil, 

Appellee. 

APPEAL  FROM  PEORIA. 

In  a  proceeding  for  a  mechanics'  lien  the  law  implies  a  contract  to  pay  for 
the  work  when  it  shall  be  done,  if  other  terms  are  not  specified. 

A  sale  under  a  mechanics'  lien,  as  there  is  no  redemption  from  it,  should  not 
be  authorized  within  a  less  period  than  the  lifetime  of  an  execution;  and 
if  the  amount  of  the  judgment  is  large,  a  longer  time  should  be  given. 

This  was  a  petition  to  enforce  a  mechanics'  lien  against  a 
building  situated  on  a  lot  in  Monmouth,  Illinois,  and  hied  in 
the  Warren  Circuit  Court. 

The  original  petition  sets  forth,  that  the  petitioner  was  em- 
ployed by  the  defendant  to  burn  a  kiln  of  brick,  to  be  used  in 
erecting  a  building  on  lot  ~No.  1,  in  block  ~No.  10,  in  Mon- 
mouth, in  said  county,  and  also  to  lay  up  a  large  quantity  of 
brick  and  stone  in  a  building  on  said  lot,  and  specifies  the  na- 
ture of  the  contract,  etc. 

By  leave  of  court,  the  petitioner  filed  an  amended  [  *498  ] 
petition,  in  which  he  sets  forth,  in  several  distinct  paragraphs, 
the  several  contracts  made  by  him  with  Claycomb  for  burning 
brick,  for  laying  up  brick  or  putting  them  in  the  wall,  for  lay- 
ing stone  caps  and  sills  in  the  wall,  and  for  furnishing  lime 
and  sand,  etc.,  for  a  wall. 

The  petition  alleges,  that  on  or  about  the  1st  day  of  May, 
1857,  Claycomb,  who  was  the  owner  of  lot  one,  in  block  ten, 
in  Monmouth,  engaged  the  petitioner  to  make  and  burn  84,000 
brick,  for  the  purpose  of  building  and  erecting,  in  part,  a  build- 
ing on  said  lot,  and  that  Claycomb  agreed  to  pay  him  what  the 
making  and  burning  of  the  brick  was  reasonably  worth,  with- 
in a  reasonable  time  thereafter,  to  wit,  on  or  before  the  10th 
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day  of  July,  1857;  that  he  did  make  and  burn  the  brick  be- 
fore that  time;  that  the  brick  were  put  into  and  used  for  the 
erection  of  a  building  on  said  lot,  and  which  "  is  now  on  the 
lot,"  and  said  brick  forms  a  part  of  the  material  of  said  build- 
ing. 

The  petition  further  alleges,  that  the  making  and  burning  of 
said  brick  was  worth  $1.50  per  thousand;  that  the  whole 
amount  is  $126,  which  Claycomb  refuses  to  pay,  and  which  is 
now  justly  due  to  petitioner. 

Also  that  on  or  about  1st  July,  185T,  defendant  employed 
petitioner  to  build,  lay,  and  put  357,996  brick  into  a  wall,  for 
the  purpose  of  erecting  said  building  on  said  lot,  and  agreed  to 
pay  therefor,  when  the  work  was  completed,  what  it  was 
reasonably  worth,  and  the  wall  was  to  be  built  during  the  sum- 
mer and  fall  of  the  year  1857 ;  that  he  did  build,  lay  and  put  said 
brick  into  a  wall  on  said  lot,  within  the  time  specified;  that  it 
was  worth  $4  per  thousand,  and  amounted  to  $1,431.98,  which 
defendant  refuses  to  pay. 

That  on  the  1st  June,  1857,  defendant  purchased  of  peti- 
tioner 700  bushels  of  sand,  and  agreed  to  pay  what  it  was 
reasonably  worth;  that  the  sand  was  bought  for  and  used  in 
the  erection  of  said  building  on  said  lot,  and  was  worth  twelve 
cents  per  bushel,  amounting  to  $84,  which  defendant  refuses  to 
pay. 

That  on  or  about  the  1st  day  of  July,  1857,  defendant  em- 
ployed petitioner  to  raise,  set,  and  put  in  forty-nine  pair  of 
cut-stone  window  and  door  caps,  and  door-sills  in  said  build- 
ing, which  was  erected  on  said  lot,  and  promised  to  pay 
therefor  what  it  was  reasonably  worth;  that  they  were  to  be 
set  in  said  building,  as  the  erection  of  the  same  progressed, 
and,  when  finished,  petitioner  was  to  be  paid;  that  the  build- 
ing was  put  up  by  petitioner,  and  the  caps  and  sills  were  put 
in  and  finished  during  the  fall  of  1857,  and  were  reasonably 
[*499]  worth  seventy-five  cents  per  pair,  amounting  to  $36.75, 
which  defendant  refuses  to  pay. 

The  petition  then  alleges,  that  all  of  said  contracts  were  parol 
contracts,  and  not  in  writing,  and  that  the  whole  amount  due 
petitioner  is  $1,702.73. 
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The  cause  was  removed  to  Peoria  county. 

The  answer  denies  that  defendant  employed  the  petitioner  to 
make  and  burn  84,000  brick,  or  that  he  employed  him  to  burn 
any  brick  whatever,  or  that  he  ever  did  make  or  burn  any  brick 
on  any  contract  with  him. 

Denies  that  he  did  employ  petitioner  to  build,  lay,  and  put 
357,996  brick  into  a  wall,  for  the  purpose  of  any  building 
whatever. 

Admits  that  he  was  the  owner  of  lot  1,  in  block  10,  in  the 
city  of  Monmouth,  and  expressly  denies  that  he  ever  employed 
petitioner  to  raise,  set,  and  put  in  forty-nine  pair  of  cut-stone 
window  and  door  caps  and  sills  in  the  building  described  in  the 
petition,  and  denies  any  agreement  to  pay  for  the  same. 

The  answer  then  alleges,  that  on  the  12th  day  of  April,  1856, 
defendant  made  a  written  agreement  with  Alexander  M.  War- 
wick, and  Cecil,  the  petitioner,  (  who  were  then  in  partnership, ) 
to  make  and  burn  250,600  brick,  during  the  year  1856,  and  lay 
them  up;  that  under  this  agreement,  Warwick  &  Cecil  burned 
about  150,000  brick,  which  they  afterwards  used  in  building  a 
school-house;  that  defendant  paid  Warwick  &  Cecil  for  burn- 
ing those  brick.  "  That  Warwick  &  Cecil  were  to  lay  all  of 
the  brick  that  would  be  necessary  to  build  a  large  hotel,  several 
stories  high,  and  were  to  lay  said  brick  at  $2.50  per  thousand, 
as  set  out  in  said  agreement." 

He  admits  that  he  was  to  pay  petitioner  $1.25  per  thousand 
for  burning  about  84,000  brick,  which  brick  were  put  in  said 
building,  and  said  Cecil  "  began,  continued,  and  completed  said 
building,  under  the  agreement  made  with  Warwick  &  Cecil, 
and  under  no  other  agreement  whatever." 

That  Cecil  &  Warwick  afterwards  pretended  to  dissolve 
partnership,  but  as  defendant  had  paid  them  a  large  amount, 
they  did  not  pretend  that  they  were  working  under  any  other 
contract. 

That  he  made  out  an  account  against  Warwick  &  Cecil,  and 
presented  it  to  Cecil  before  the  building  was  completed,  and 
Cecil  acknowledged  it  to  be  correct. 

A  replication  was  filed,  denying  all  the  matters  set  forth  in 
the  answer. 

595 


499  OTTAWA, 


Claycomb  v.  Cecil. 


The  case  was  tried  at  the  November  term,  by  the  Peoria 
Circuit  Court,  and  a  verdict  rendered  for  the  plaintiff  for 
[*500]  $1,156.60,  and  a  decree  entered  that  the  same  be  a  lien 
on  said  lot,  and  the  lot  sold  to  satisfy  the  same,  etc. 

McCoy  &  Harding,  for  Appellant. 

H.  M.  Wead,  and  A.  G.  Kirkpatrick,  for  Appellee. 

Walter,  J".  No  defect  is  perceived  in  the  petition.  It  al- 
leges, a  contract  was  entered  into  for  the  materials  and  labor  to 
be  employed  in  the  construction  of  this  building  and  upon  the 
particular  lot.  That  they  were  to  be  furnished  and  employed 
in  this  building,  which  was  to  be  completed,  within  the  period 
allowed  by  the  statute,  to  create  such  a  lien;  that  it  was  com- 
pleted within  the  time  specified;  that  appellee  was  to  be  paid 
what  the  labor  and  materials  were  worth,  and  at  its  comple- 
tion. This  fills  the  requirements  of  the  statute,  and  if  they 
were  proved  as  alleged,  a  mechanics'  lien  was  created  upon  the 
premises. 

It  is,  however,  insisted,  that  the  proof  fails  to  sustain  the 
petition,  and  that  the  sworn  answer  of  appellant  is  not  over- 
come by  sufficient  weight  of  evidence.  The  proof  all  concurs, 
that  the  building  was  completed,  as  far  as  appellee's  contract 
extended,  either  in  November  or  December,  1857,  and  that 
he  furnished  the  labor  and  a  portion  of  the  materials,  and  their 
yalue  is  established  by  several  witnesses.  It  also  appears,  that 
appellee  and  Warwick  had  been  partners,  but  the  latter  testi- 
fied, that  the  partnership  terminated  in  January,  1857;  this 
labor  and  materials  had  not  been  furnished  by  the  firm,  and 
that  he  had  no  interest  in  the  contract.  McMahon  testified, 
that  appellant  stated  to  him,  that  he  had  employed  appellee  to 
perform  the  labor,  and  had  agreed  to  pay  him.  Foot  testified, 
that  appellant  also  informed  him,  that  he  had  employed  appel- 
lee to  erect  the  building.  Claycomb,  appellant's  witness,  testi- 
fied, that  appellee  said  to  him,  whilst  the  work  was  progressing, 
that  Warwick  was  not  in  partnership  with  him.  Squire  testified, 
that  appellant  informed  him,  in  January,  1857,  that  appellee 
and  Warwick  were  not  in  partnership,  and  that  he  had  settled 
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with  them.  This  evidence  abundantly  establishes  the  fact,  that 
the  work  was  not  performed  by  the  firm,  nor  under  the  con- 
tract with  them,  of  Apri],  1856,  but  under  a  contract  with  ap- 
pellee. 

The  evidence  also  shows,  that  appellant  admitted,  that  by 
the  contract,  the  work  was  to  be  completed  before  cold  weather, 
in  the  fall  of  that  year.  That  the  building  was  erected  on  the 
lot  described  in  the  petition.  And  notwithstanding  there  is 
no  evidence  that  appellant,  in  terms,  agreed  to  pay  appellee 
upon  the  completion  of  the  work,  the  law  implies  such  [*501] 
a  contract,  if  no  other  terms  were  specified,  and  it  is  sufficient 
to  support  the  allegation,  that  the  labor  and  materials  were  to 
be  paid  for  at  that  time.     Brady  v.  Anderson,  24  111.  110. 

But  this  decree  provides,  that  the  property  shall  be  sold  with- 
in ninety  days  after  the  sheriff  shall  have  received  a  copy  of 
the  decree,  in  the  same  manner  as  sales  are  made  on  executions 
at  law.  In  the  case  of  Link  v.  Architectural  Iron  Works, 
24  111.  551,  it  was  held,  that  as  this  sale  is  made  without  re- 
demption, the  court  should,  in  the  decree,  fix  a  reasonable  time 
within  which  the  money  shall  be  paid,  and  in  default  of  pay- 
ment within  that  time,  decree  the  sale  of  all  or  so  much  of  the 
premises  as  would  be  necessary  to  produce  the  money.  It  was 
«*lso  said,  that  it  was  no  more  than  equitable,  that  the  defend- 
ant should  have  at  least  the  lifetime  of  an  execution  within 
which  to  pay  the  money,  to  prevent  an  irredeemable  sale  of  his 
land.  (See  also  Strawn  v.  Cogswell,  decided  at  the  present 
term.)  By  the  terms  of  this  decree,  the  sheriff  might  have 
advertised  and  sold  the  premises,  at  the  expiration  of  twenty 
days  after  the  adjournment  of  the  court,  upon  being  furnished 
with  a  copy  of  the  decree  at  the  time  when  the  court  adjourned. 
"Whilst  every  case  must,  to  some  extent,  depend  upon  circum- 
stances, and  the  right  to  fix  the  time  for  the  payment  of  the 
money  is  discretionary  with  the  chancellor,  yet,  in  equity,  the 
exercise  of  all  equitable  discretion  by  him  is  subject  to  be  re- 
viewed by  the  appellate  court.  In  this  case,  the  time  was  too 
short.  Owing  to  the  amount  involved,  it  would  not  have  been 
unreasonable  to  have  given  six  months.  For  this  error,  the 
decree  of  the  court  below  must  be  reversed,  and  the  cause  re- 
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manded,  with  instructions  to  the  court  below  to  enter  a  decree 
in  conformity  with  this  opinion. 

Decree  reversed. 


The  Chicago  Fire  and  Marine  Insurance  Company, 
Appellant,  v.  Margaret  M.  Keiron,  Appellee. 

APPEAL  FROM  THE  SUPERIOR  COURT  OF  CHICAGO. 

A  certificate  of  deposit  payable  in  "Illinois  currency,"  cannot  be  sat- 
isfied by  depreciated  paper;  it  must  be  met  by  bills  passing  in  the  locality 
in  the  place  of  coin.  It  might  be  otherwise  if  the  certificate  had  been 
made  payable  in  Illinois  bank  paper. 

The  words  "  Illinois  currency  *'  mean  something  different  from  gold  or  silver, 

or  their  equivalents,  and  may  be  used  in  reference  to  things  of  different 

values,  when  applied  to  the  uses  of  traffic;  and  on  enforcing  a  contract 

[  502  J  using  these  words,  it  is  proper  to  show  what  meaning  the  parties 

intended  to  give  them  in  their  use  of  them.     Caton,  C.  J. 

This  was  an  action  of  assumpsit  upon  an  instrument  com- 
monly called  a  certificate  of  deposit,  which  is  set  out  in  the 
record,  as  follows: 

"No.  10,773.  State  of  Illinois, 

"  Chicago  Marine  and  Fire  Insurance  Company, 
Chicago,  April  23,  1861. 
"John  Woollacott,  Esq.,  has  deposited  in  this  office  three  hundred  dollars, 
Illinois  currency,  payable  in  like  funds  to  his  order,  on  return  of  this  certificate. 
"$300.  HAMILTON  B.  DOX,  Secretary. 

"  Registered.  SAMUEL  S.  ROGERS,  Assistant  Secretary:' 

"Eugene  C.  Long." 

On  said  certificate  were  the  following  indorsements:  "  Pay 
Margaret  M.  Keiron,  or  order.     John  Woollacott." 

The  declaration  contained  six  special  counts  upon  this  certi- 
ficate of  deposit,  and  the  common  money  counts. 

Plea,  the  general  issue. 

Trial  by  jury,  and  verdict  for  plaintiff  for  $298.10.  Judg- 
ment on  the  verdict. 

Motion  for  new  trial  by  defendant  overruled,  and  exception. 
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The  bill  of  exceptions  shows,  that  on  the  trial  plaintiff 
offered  in  evidence  the  certificate  of  deposit  described  in  her 
declaration,  with  the  indorsements  thereon. 

The  plaintiff  then  called  a  witness,  who  testified  as  follows: 
I  called  on  defendant  at  its  banking  house  in  Chicago,  June 
13th,  1861,  the  day  before  this  suit  was  begun,  with  the  certi- 
ficate of  deposit,  or  instrument  sued  on,  and  offering  it  to  H. 
B.  Dox,  the  cashier  of  defendant,  demanded  payment  of  it. 
He  said  they  would  pay  it  in  Illinois  currency.  I  asked  him 
what  kind  of  Illinois  currency,  and  he  said,  such  as  they  had 
on  hand.  I  asked  what  it  was  worth.  He  said,  fifty  or  sixty 
cents  on  the  dollar. 

I  then  spoke  to  Mr.  Scammon,  the  president  of  defendant. 
I  asked  him  if  he  could  not  pay  this  certificate,  remarking,  at 
the  same  time,  that  it  was  a  small  amount,  or  something  to 
that  effect,  and  he  said  they  could  do  no  better  with  it  than 
with  any  others,  although  it  was  a  small  one,  and  that  he  could 
make  me  no  better  offer  than  Mr.  Dox  had  done.  I  refused 
these  offers.  I  did  not  see  the  bills.  No  specific  bills  were 
offered. 

I  asked  for  current  funds.  I  don't  think  I  designated  any 
particular  funds,  but  only  what  would  pass  current.  May 
have  demanded  gold,  but  think  current  funds.  I  know  [*503] 
Dox  familiarly  and  well,  and  showed  him  the  certificate. 

I  made  no  compromise.  I  would  have  taken  anything  that 
would  pass  current,  but  when  they  offered  me  what  would  only 
pass  at  fifty  or  sixty  cents,  that  ended  it. 

The  testimony  on  the  part  of  the  defense,  in  reference  to  the 
value  and  condition  of  Illinois  currency  in  this  case,  was  much 
the  same  as  that  reported  in  this  volume,  in  the  case  of  the 
Marine  Bank  v.  Chandler  et  al.,post. 

The  plaintiff  then  asked  for,  and  the  court  gave  to  the  jury, 
the  following  instructions: 

1.  A  deposit  commonly  signifies  a  bailment  of  property  for 
custody,  without  compensation,  the  title  remaining  with  the 
depositor,  and  the  depositary  acquiring  no  title  in  the  thing 
deposited,  but  only  a  right  to  its  mere  possession  and  custody. 
Hence  the  depositor  is  entitled  to  a  return  of  the  specific  chat- 
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tel  on  demand,  and  to  an  action  to  recover  its  possession  when 
wrongfully  withheld.  As  a  consequence  of  this  principle,  if  the 
property  is  lost,  stolen  or  destroyed,  while  in  the  custody  of  the 
depositary,  and  without  gross  and  willful  negligence  on  his  part, 
the  loss  falls  on  the  depositor. 

2.  But  when  the  subject  matter  of  the  deposit  or  loan  is 
money,  wheat  or  other  property,  and  it  is  delivered  to  the  de- 
positary for  use  or  consumption,  the  law  implies  a  contract  to 
return  not  the  identical  thing  deposited  or  lent,  but  the  equiv- 
alent of  the  same  kind,  nature  or  quality.  In  such  cases,  the 
title  to  the  thing  deposited  rests  in  the  depositary  ipso  facto, 
and  is  at  his  risk.  The  only  right  of  the  depositor  is  to  a  re- 
turn in  kind  or  value,  and  this  right  is  not  impaired  by  reason 
of  the  subsequent  loss  or  destruction  of  the  property  in  the 
hands  of  the  depositary. 

3.  Such  is  ordinarily  the  relation  implied  by  law  from  the 
dealings  between  a  banker  and  his  customer,  where  no  special 
agreement  is  made  by  them  varying  their  rights.  The  money, 
checks  or  bills  which  may  be  the  subject  of  the  deposit,  become 
the  property  of  the  bank,  and  the  depositor  becomes  a  creditor. 
If  stolen,  lost  or  destroyed,  or  if  they  become  of  no  value  by 
reason  of  subsequent  depreciation,  the  bank  must  sustain  the 
loss.  The  depositor's  legal  title  in  the  deposit  having  passed  by 
operation  of  law,  his  right  is  resolved  into  a  mere  chose  in  action 
or  claim  against  the  bank  for  the  value  of  the  deposit,  usually 
fixed  by  the  credit  given,  as  in  the  case  of  an  ordinary  loan  of 
money.  Indeed,  a  general  deposit  with  a  bank  is  denominated 
a  gratuitous  loan,  payable  to  the  depositor  on  demand. 

4.  In  this  case,  therefore,  the  first  question  for  the  jury  to 
[  *504  ]  consider,  is,  what  was  the  nature  of  the  relation  arising 
out  of  the  dealings  between  these  parties,  as  disclosed  by  the 
evidence?  Was  it  the  ordinary  relation  of  a  customer  with  his 
banker?  If  so,  then  what  was  the  subject  matter  of  the  de- 
posit? Was  it  money,  or  currency,  or  something  else?  And 
first,  as  to  the  relation  of  banker  and  customer? 

6.     If  this  relation  is  found  to  have  existed,  the  jury  should 
next  inquire  into  the  nature  and  subject  of  the  deposit.     Was 
it  money,  or  current  bank  bills,  or  depreciated  bills  of  Illinois 
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banks  circulating  at  the  time  as  money?  If  the  latter,  then 
were  these  bills  received  on  deposit  as  money  or  currency,  to  be 
accounted  for  on  demand  in  like  current  funds  or  money?  Or 
were  they  received  as  depreciated  bills  eo  nomine,  upon  an 
agreement,  expressed  or  implied,  that  they  should  be  accounted 
for  in  identically  like  bills  of  the  Illinois  banks,  whether  cur- 
rent or  uncurrent  at  the  time  of  demand?  In  determining  this 
question,  the  jury  should  inquire  into  the  course  of  dealing  be- 
tween the  parties,  the  state  and  condition  of  the  currency  at  the 
time  the  deposits  were  made,  the  nature  and  value  of  the  de- 
posits, and  whether  or  not  any  express  arrangement  existed, 
regulating  and  fixing  the  basis  of  their  mutual  dealings  with 
each  other. 

7.  On  this  point,  the  court  instructs  the  jury,  that  if  they 
find,  from  the  evidence,  that  the  deposits  were  made  in  Illinois 
bank  bills,  passing  current  at  the  time,  in  all  business  transac- 
tions, as  money,  and  as  such,  though  known  to  be  depreciated, 
were  accepted  and  credited  by  defendant,  without  any  agree- 
ment or  understanding  that  the  deposit  or  collection  should  be 
paid  in  like  funds  as  those  in  which  the  deposit  or  collection 
was  made,  then  the  law  implies  a  promise  to  pay  in  Illinois  or 
other  bank  bills,  current  at  the  time  of  the  demand,  though  the 
bills  deposited  were  subject  to  a  discount  for  specie  when  de- 
posited, and  subsequently  became  entirely  discredited  and  great- 
ly depreciated.  Such  a  contract  can  only  be  discharged  by  the 
payment  or  tender  of  bank  notes  current  at  the  time  of  demand, 
or  their  equivalent  in  money,  and  the  measure  of  the  plaintiff's 
damages  in  this  case  would  be  such  value  on  the  13th  of  June, 
the  time  of  demand,  with  interest  thereon  at  date.  And  if  no 
bank  notes  were  then  in  circulation  as  money,  the  engagement 
became  absolute  for  the  payment  of  money.  For  where  an 
amount  of  money  is  made  payable  in  a  particular  thing,  the 
contract  can  only  be  discharged  in  the  identical  description  of 
property  called  for,  or  in  money.  Nothing  else  can  be  substi- 
tuted. 

To  the  giving  of  which  instructions  the  defendant  ex-  [  *505  ] 
cepted. 
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The  defendant  then  asked  the  court  to  give  the  following  in- 
structions : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  words 
"  Illinois  currency,"  in  the  certificate  of  deposit  offered  in  evi- 
dence by  the  plaintiff,  referred  to  and  meant  the  bills  issued  by 
the  banks  created  under  the  banking  laws  of  Illinois,  and  that 
such  bills  were,  at  the  time  of  the  deposits,  of  a  fluctuating 
and  depreciated  value  as  compared  with  coin,  then  the  plain- 
tiff is  only  entitled  to  recover  the  average  value  of  such  is- 
sues of  Illinois  banks,  as  were  used  as  currency  after  the  first 
day  of  April,  1861;  the  average  value  of  such  issues  to  be  de- 
determined  at  the  time  of  the  demand  made  for  the  payment 
of  the  certificate,  on  or  about  the  20th  day  of  June,  1861,  and 
interest  from  that  date  to  this  time. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  parties  to 
the  certificate  made  a  special  agreement  in  regard  to  the  Illi- 
nois currency,  and  knew  it  was  depreciated  at  the  time  of  de- 
posit, and  that  the  depositor  assumed  the  risk  of  the  further  de- 
preciation by  leaving  his  funds  on  deposit  with  the  defendant, 
after  a  further  depreciation,  then  plaintiff  can  only  recover  the 
value  of  the  funds  deposited  at  the  time  of  the  demand. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  deposit 
was  made  in  Illinois  bank  notes,  and  that  it  was  to  be  paid 
back  in  like  funds,  and  that  the  notes  deposited  wTere  depre- 
ciated below  their  par  value,  or  worth  below  their  face  in 
specie,  then  the  plaintiff  can  only  recover  the  real  value  of  such 
funds  as  were  deposited  at  the  time  of  a  demand  made  upon 
the  certificate. 

"Which  the  court  refused  to  give;  to  which  refusal  of  the 
court  the  defendant  excepted. 
Errors  assigned: 

1.  In  admitting  the  certificate  of  deposit,  offered  by  plain- 
tiff below,  in  evidence  under  the  money  counts. 

2.  In  giving  improper  instructions  to  the  jury  for  the 
plaintiff. 

3.  In  refusing  to  give  proper  instructions  to  the  jury,  asked 
by  the  defendant. 

4.  In  refusing  to  grant  defendant's  motion  for  a  new  trial. 
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5.  In  rendering  judgment  on  the  verdict  for  the  plaintiff, 
when,  by  the  law,  it  should  have  been  for  the  defendant. 

Hoyne,  McGtagg  &  Fuller,  for  Appellant. 

M.  W.  Fuller,  for  Appellee. 

Walker,  J.  The  certificate  of  deposit,  upon  which  [  *506  ] 
this  suit  was  instituted,  was  for  Illinois  currency,  and  payable 
in  like  funds.  This  presents  the  question,  as  to  the  meaning 
of  the  term  "  Illinois  currency."  Is  it  the  paper  of  the  free 
banks  of  Illinois,  or  any  bank  paper  used  for,  and  answering 
all  the  purposes  of  the  constitutional  coin  of  the  country?  Is 
it  that  bank  paper  used  in  buying  and  selling  the  various  com- 
modities of  trade,  and  in  the  payment  of  debts  by  the  business 
community  specified?  The  legal  definition  is,  "  bank  notes,  or 
other  paper  money,  issued  by  authority,  and  which  are  continu- 
ally passing,  as  and  for  coin."  Wharton's  Law  Lex.  236.  This 
is  also  the  commercial  as  well  as  the  popular  meaning  of  the 
term.  Then,  what  is  "  Illinois  currency  "?  Does  it  designate 
the  paper  money,  without  reference  to  the  banks  by  which  it  is 
issued,  and  which  passes  in  this  State  in  lieu  of  coin,  or  the 
paper  of  the  banks  chartered  in  this  State? 

When  it  is  remembered,  that  the  currency  or  circulating 
medium  of  the  country  is  not  of  uniform  value,  and  that  bank 
paper  at  par  with  coin,  in  one  locality,  has  a  depreciated  value 
at  a  different  point,  it  would  seem  that  the  term  was  designed 
not  to  specify  the  paper  of  a  particular  class  of  banks,  but  rather 
a  particular  description  of  bank  paper.  A  character  of  paper 
which  was  current,  and  not  a  denomination  of  bills  without 
reference  to  their  currency.  If  this  was  not  the  sense  in  which 
the  term  was  used  by  the  parties,  it  seems  to  us  they  would 
have  employed  altogether  different  language.  It  would  have 
been  Illinois  bank  paper.  The  term  currency,  however,  must 
control,  and  whether  it  be  paper  of  Illinois,  or  other  banks,  it 
must  be  current,  such  as  passes  in  the  locality  in  the  place  of 
coin. 

It  was  held,  that  a  bill,  payable  in  New  York  currency,  was 
met  with  any  funds  current  in  the  city,  whether  on  New  York, 
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New  England,  or  other  banks.  Judah  v.  Hains,  19  J.  R.  144. 
This  seems  to  be  commercial  usage,  the  general  understanding 
of  community,  and  the  legal  effect  of  such  a  contract.  If  de- 
preciated bank  bills'  were  offered  in  payment,  whether  issued 
by  Illinois  banks  or  not,  the  tender  could  not  be  said  to  have 
been  in  currency,  and  yet  the  certificate  calls  for  currenc}^.  It 
calls  for  and  must  be  discharged  in  currency,  or  in  current  coin. 
It  cannot  be  paid  in  broken  bank  paper,  no  difference  what  it 
is  called.  The  certificate  says  that  currency  was  received,  and 
the  same  was  to  be  paid,  and  nothing  else  will  discharge  the 
certificate. 

The  judgment  of  the  court  below  is  affirmed. 

Separate  Opinion  oy  Caton,  C.  J.  There  is  one  question 
[*507  ]  arising  in  all  these  bank  cases,  in  the  determination  of 
which  I  cannot  agree  with  the  majority  of  the  court,  and  I 
shall  content  myself  by  a  statement  of  my  views  in  this  case 
alone,  without  encumbering  the  record  with  them  in  each  case. 
I  think  that  it  was  competent  to  show  by  parol  proof  on  the 
trial,  that  the  terms  "  currency,"  or  "  Illinois  currency,"  to  pay 
which,  in  terms,  the  promises  were  made,  had  a  local  significa- 
tion well  understood  by  all  parties,  and  that  they  did  not  mean 
gold  or  silver,  or  their  equivalent.  The  broad  and  comprehen- 
sive meaning  of  the  word  currency,  is  such  as  to  show,  that  it 
may  with  propriety  be  used  in  reference  to  things  of  different 
values,  when  applied  to  a  medium  of  exchange  of  property. 
Its  primary  signification  is  a  passing  or  flowing — something 
which  flows  along  or  passes  from  hand  to  hand.  When  used 
in  reference  to  a  circulating  medium,  or  a  representative  of 
values  in  trade  or  commerce,  it  does  not  necessarily  mean  cash, 
but  is  equally  applicable  to  anything  which  is  used  as  a  circu- 
lating medium,  and  is  generally  accepted  in  trade  as  a  repre- 
sentative of  values  of  property.  Among  many  of  the  native 
tribes  on  the  head  waters  of  the  Niger,  a  certain  kind  of  shells, 
Called  kurdi,  is  used  as  such  currency  or  circulating  medium 
ordinarily,  about  2500  of  which  represent  the  value  of  a  dollar; 
among  others,  strips  of  cotton  cloth  are  used  as  currency,  and 
among  many,  both  are  in  use,  as  well  as  money.  3  Barth.  128. 
Now  a  promise  made  there,  to  pay  so  many  dollars  in  currency, 
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would  mean  so  many  dollars  in  shells  or  cloth,  the  actual  value 
of  which,  as  compared  with  specie,  it  would  be  competent  to 
show,  if  we  would  enforce  the  contract  as  the  parties  under- 
stood it.  So  long  as  it  is  possible  that  the  parties  to  the  con- 
tract meant  that  something  of  less  or  even  more  value  than 
money,  should  be  paid,  simple  justice  between  man  and  man 
requires  that  they  should  be  permitted  to  show  that  fact.  They 
made  an  agreement  which  both  parties  understood.  And  shall 
the  court  make  another  agreement  for  them,  different  from 
their  own,  and  enforce  that  agreement,  in  violation  of  what 
both  parties  intended?  By  doing  this,  we  wrest  the  meaning  of 
the  parties  from  the  contract,  and  enforce  an  obligation  which 
they  never  contemplated.  The  very  fact  that  the  promise  was 
made  to  pay  "  Illinois  currency  "  shows  that  something  else  was 
intended  than  cash,  else  the  promise  would  have  been  simply 
for  so  many  dollars.  This  qualifying  expression  was  put  in  for 
a  purpose — to  carry  out  some  definite  understanding  which  the 
parties  had.  It  means  some  particular  kind  of  circulating  me- 
dium or  funds,  which  the  proof  shows  was  well  understood  in 
the  community,  in  view  of  which  understanding  the  parties 
made  their  agreement.  It  is  the  duty  of  the  courts,  [*508] 
and  such  is  the  dictate  of  common  justice,  to  carry  out  the  in- 
tention of  parties  and  to  enforce  contracts  as  they  are  actually 
made.  If  "  Illinois  currency  "  could  have  but  one  meaning,  if 
it  could  only  mean  so  many  dollars  in  gold  or  silver,  as  would 
be  the  expression  of  so  many  dollars  in  the  current  coin  of  the 
United  States,  the  case  would  be  different,  but  here  is  an  ex- 
pression used,  which  might  have  a  local  signification,  the  very 
form  and  use  of  which  shows  that  they  did  mean  by  its  use 
something  different  from  cash,  and  I  think  that  sheer  justice,  as 
well  as  the  well-settled  rules  of  law,  require  that  the  parties 
should  be  allowed  to  show,  what  was  universally  understood  in 
the  community  by  the  use  of  such  term,  as  the  sense  in  which 
it  was  used  in  this  promise.  The  necessity  of  this  rule  of  law 
is  most  forcibly  illustrated  by  these  very  cases,  and  the  history 
of  the  times  in  which  these  contracts  were  made,  of  which  no 
man  who  lived  in  Illinois  can  affect  to  be  ignorant.  We  all 
know  that  at  the  time  our  only  circulating  medium  was  bank  bills 
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issued  upon  the  security  of  government  bonds,  which,  in  con- 
sequence of  the  rebellion  in  the  South,  had  depreciated  in  value? 
and  that  these  bank  notes  had  correspondingly  depreciated  in 
value,  to  the  extent  of  ten,  twenty  and  thirty  per  cent,  below  a 
specie  standard.  This  "Illinois  currency"  constituting,  as  it 
did,  the  currency  of  the  country,  everything  was  bought  and 
sold  in  reference  to  this  depreciated  value  of  this  currency,  and 
promises  were  made  to  pay  in  this  currency;  no  one  intending 
or  expecting  that  they  wo  aid  be  paid  in  specie.  We  all  know 
that  this  term  was  not  understood  by  any  one  to  mean  cash,  but 
a  circulating  medium  which  was  in  everybody's  hands,  of  a  less 
value  than  cash.  The  witnesses  who  testify  on  this  subject, 
state  only  what  is  in  the  distinct  remembrance  of  all.  And 
now  shall  we  shut  our  eyes  against  this  light  and  knowledge, 
and  insist,  against  the  facts  as  we  know  them  to  exist,  not  on- 
ly from  the  legal  testimony,  but  from  our  own  knowledge,  and 
say  that  the  parties  intended  this  promise  should  be  performed 
by  the  payment  of  cash  instead  of  Illinois  currency,  which  was 
of  less  value  than  cash  ?  Is  that  the  perfection  of  reason  which 
is  the  boast  of  the  law?  I  cannot  so  appreciate  it.  The  value 
of  the  thing  which  the  party  promised  to  pay  at  the  time  the 
promise  should  have  been  performed,  was  the  true  measure  of 
damages.  This  was  the  ruling  of  the  court  below,  and  this  was 
the  extent  of  the  plaintiff's  recovery.  I  concur  in  the  affirm- 
ance of  the  judgment,  but  cannot  approve  of  the  principles 
laid  down  in  the  principal  opinion. 

Judgment  affirmed. 


[*509]  Smith  D.  Hinman,  Plaintiff  in  Error,  v.  Thomas 
L.  Rushmore  et  al.t  Defendants  in  Error. 

•       ERROR  TO  SUPERIOR  COURT  OF  CHICAGO. 

Actions  in  attachment  must  be  commenced  where  the'defendant  has  property, 
or  where  he  can  be  found,  and  service  must  be  upon  him  or  his  property. 
The  court  does  not  acquire  jurisdiction  by  issuing  two  writs,  one  of  which 
is  to  another  county  than  that  where  the  process  is  returnable,  although 
there  may  be  property  to  attach  in  such  other  county. 
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This  suit  was  brought  by  the  defendants  in  error  against  the 
plaintiff  in  error,  under  the  attachment  act  of  Illinois,  the  plain- 
tiff in  error  being  a  non-resident. 

On  filing  the  affidavit  and  bond  required  by  the  statute, 
in  the  clerk's  office  of  the  Superior  Court  of  Chicago,  a  writ  of 
attachment  was  issued  to  the  sheriff  of  Cook  county;  and  on 
the  same  day,  on  the  application  of  the  plaintiffs  below,  an- 
other writ  of  attachment  was  issued  to  the  sheriff  of  Livings- 
ton county.  The  former  writ  was  returned  without  being  exe- 
cuted ;  the  other  was  returned  levied  on  real  estate  of  plaintiff 
in  error. 

After  proof  of  publication  of  the  notice  required  by  the 
statute,  default  was  entered  for  want  of  appearance  and  plea, 
and  judgment  rendered  for  the  amount  proven  to  be  due.  After- 
wards, on  the  suggestion  of  counsel  for  the  defendant,  that  the 
court  had  no  jurisdiction  in  the  case,  by  reason  of  the  failure  to 
execute  the  writ  issued  to  the  sheriff  of  Cook  county,  the  judg- 
ment was  set  aside,  with  leave  to  the  plaintiffs  to  file  special 
motion  to  vacate  such  order  and  reinstate  the  judgment. 

Such  special  motion  was  filed;  and  on  the  hearing  thereof 
by  the  court  in  banc,  the  order  setting  aside  the  judgment  was 
vacated,  and  the  judgment  restored. 

The  plaintiff  in  error  thereupon  removed  the  cause  to  the 
Supreme  Court,  alleging  for  sole  cause  of  error,  that  the  court 
below  had  not  acquired  jurisdiction  in  the  case.  It  is  under- 
stood that  this  is  the  only  question  arising  in  the  cause;  it 
being  expressly  stipulated  that  the  proof  was  sufficient  to  au- 
thorize the  judgment,  provided  the  court  had  jurisdiction  to 
render  the  same. 

t 

Hurd,  Booth  &  Potter,  for  Plaintiff  in  Error. 

H.  T.  Steele,  for  Defendants  in  Error. 

Caton,  C.  J.  This  is  a  manifest  attempt  to  pervert  [*510] 
what  is  supposed  to  be  a  literal  expression  of  the  statute,  to 
purposes  never  designed  by  the  legislature.  For  the  purpose 
of  giving  jurisdiction  to  the  court  in  Cook  county,  where  the 
defendant  had  no  propertv,  the  party  issues  a  writ  of  attach- 

607 


510  OTTAWA, 


O'Donnell  v.  Howes. 


ment  to  that  county,  and  also  to  another  county  at  the  same 
time,  where  the  defendant  had  property.  The  first,  of  course, 
is  returned  not  served ;  the  last  is  returned  served  by  the  attach- 
ment of  property  of  the  defendant.  It  is  a  rule  of  law,  in 
order  to  give  the  court  jurisdiction  in  an  attachment  case,  there 
must  be  service  on  the  defendant  or  his  property,  and  the  action 
must  be  commenced  where  the  defendant  has  property,  or 
where  he  can  be  found.  The  thirty -first  section  of  the  act  was 
never  designed  to  enable  the  court  to  acquire  jurisdiction,  but 
it  was  designed  in  aid  of  another  writ  where  the  court  has  juris- 
diction by  virtue  of  the  service  of  the  other  writ.  This  is  a 
palpable  perversion  of  the  statute  and  of  the  writ. 
The  judgment  is  reversed. 

Judgment  reversed. 


John  O'Donnell,  Plaintiff  in  Error,  v.  Phineas  Howes, 
Defendant  in  Error. 

ERROR  TO  WINNEBAGO. 

In  ejectment,  before  the  court  can  take  jurisdiction,  it  should  appear,  by  affi- 
davit, that  the  declaration  and  notice  to  appear  and  plead,  have  been 
served.     A  sheriff 's  return  will  not  give  jurisdiction. 

The  record  from  the  court  below,  sets  forth  a  declaration  in 
ejectment  by  Howes  against  O'Donnell,  in  the  usual  form,  filed 
12th  March,  1861,  in  March  term,  with  the  usual  notice  to 
plead  appended. 

There  is  also  appended  to  the  declaration  and  notice,  the  fol- 
lowing sheriff's  return: 
STATE  OF  ILLINOIS,  ) 

WINNEBAGO   COUNTY,     f 

I  have  this  day  served  this  writ  of  ejectment,  by  delivering 
a  copy  of  the  same  to  the  within  named  John  O'Donnell,  this 
12th  day  of  March,  1861. 

M.  J.  UPRIGHT,  Sheriff. 

By  J.  E.  Dennis,  Deputy. 
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The  following  was  also  appended:  ["*511] 

STATE  OF  ILLINOIS,  ) 

WINNEBAGO   COUNTY.     ) 

James  E.  Dennis,  being  first  duly  sworn,  deposes  and  says 
that  he  has  this  day,  to  wit,  the  12th  day  of  March,  A.  D. 
1861,  delivered  to  the  within  named  John  O'Donnell,  a  true 
copy  of  the  within  declaration  and  notice,  and  that  said  defend- 
ant is  in  possession  of  the  within  described  lands. 

M.  J.  UPRIGHT,  Sheriff. 
By  J.  E.  Dennis,  Deputy. 

No  jurat  appearing. 

Upon  these  papers  a  rule  to  plead  was  entered  at  March  term, 
1861,  and  a  judgment  by  default  was  entered  at  the  ensuing 
June  term,  1861. 

The  errors  assigned,  are: 

It  does  not  appear  that  a  copy  of  the  declaration  or  any  notice 
to  appear  and  plead,  was  served. 

An  affidavit  of  service  was  not  filed. 

It  does  not  appear  that  the  court  acquired  jurisdiction  of  the 
cause,  or  of  the  person  of  defendant  below. 

Burnap  &  Harvey,  for  Plaintiff  in  Error. 

J.  Marsh,  for  Defendant  in  Error. 

Walker,  J.  This  was  an  action  of  ejectment,  with  the 
declaration  and  notice  in  the  usual  form.  The  only  evidence 
of  service,  is  the  sheriff's  return,  which  was  indorsed  on  the 
declaration,  and  is  this:  "I  have  this  day  served  this  writ  of 
ejectment,  by  delivering  a  copy  of  the  same  to  the  within 
named  John  O'Donnell,  this  12th  day  of  March,  1861."  The 
thirteenth  section  of  the  ejectment  act  provides,  "  that  the 
plaintiff,  on  the  day  specified  in  the  notice,  or  on  some  day 
thereafter,  upon  filing  the  declaration,  with  an  affidavit  of  the 
service  of  a  copy  thereof,  and  of  the  notice  required  by  the 
statute,  shall  be  entitled  to  enter  a  rule,  requiring  the  defend- 
ant to  appear  and  plead  within  twenty  days  after  entering 
such  rule,  etc.  This  section  only  authorizes  the  plaintiff  to 
enter  the  rule,  and  a  default,  to  be  taken  upon  filing  an  affi- 
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davit  of  service.  The  whole  proceeding  is  statutory,  and 
essentially  changes  the  action  as  it  existed  at  the  common  law, 
and  having,  amongst  other  changes,  described  the  mode  of 
making  service  and  return,  it  must  be  regarded.  No  author- 
ity is  given  to  issue  a  summons,  or  to  make  service  in  the 
manner  required  in  ordinary  causes.  In  this  proceeding,  the 
statute  has  prescribed  the  practice,  and  the  parties  or  the 
[*512]  courts  have  no  right  to  say  whether  it  is  the  best,  but 
must  comply  with  its  requirements.  This  service  fails  to  do  so, 
and  is  insufficient. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


George  C.  Barnes,  Appellant,  v.  George    Simmons, 

Appellee. 

APPEAL  FROM  MARSHALL. 

In  an  action  upon  a  note,  the  books  of  a  banker,  showing  entries  made  by  third 
parties  without  the  knowledge  of  the  litigants,  are  not  proper  evidence. 
Such  books  are  not  public  records,  nor  do  they  fall  within  any  recognized 
class  of  written  or  documentary  evidence. 

This  was  a  suit  on  a  note.  Declaration  in  the  usual  form, 
against  Barnes. 

Parties  went  to  trial  upon  declaration,  general  issue,  and 
notice  of  set-off. 

Trial  by  jury;  verdict  for  Simmons  for  $429.66. 

On  the  trial,  Simmons  offered  copy  of  note  in  evidence  to 
maintain  the  issues  on  his  part,  and  rested. 

The  defendant  then  called  Richard  H.  Maxwell,  who  testi- 
fied, that  about  a  year  ago  he  heard  a  conversation  between 
the  parties.  Barnes  said  he  had  borrowed  $400  of  Simmons, 
and  had  given  his  note  for  it,  but  had  not  got  the  money; 
That  Simmons'  money  was  in  the  bank  of  Wm.  L.  Crane  & 
Co.,  and  Barnes  feared  it  would  be  impossible  to  get  the 
money  out  of  the  bank,  as  he  believed  it  was  insolvent;  that 
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Barnes  had  been  unable  to  get  it  out;  that  Barnes  had  so  told 
Simmons  before  that  time,  and  Barnes  wanted  Simmons  to 
give  up  the  note;  that  Simmons  said  nothing  denying  what 
Barnes  said,  but  refused  to  give  up  the  note,  but  told  Barnes 
to  get  all  the  money  or  effects  he  could,  do  the  best  he  could 
to  get  the  money  out  of  the  bank,  and  Simmons  would  do  what 
was  right  about  it. 

Simmons  then  called  one  Henry  Crane,  who  testified,  that 
he  was  clerk  in  the  bank  of  Crane  &  Co.,  in  winter  of  1857-8; 
that  the  books  of  the  bank  show  that  Simmons  gave  up  his 
certificates  of  deposit,  and  that  on  same  day  Barnes  is  credited 
the  amount  of  them;  that  the  books  of  the  bank  show  that 
Barnes  has  drawn  out  all  the  money  from  the  bank.  States 
that  he  has  no  knowledge  of  his  own  that  Barnes  ever  re* 
ceived  any  of  the  money  on  the  checks;  that  he  sup-  [*513] 
poses  so  from  the  books  and  the  possession  of  the  checks 
by  the  bank,  and  from  these  only;  that  the  books  of  the 
bank  show  that  Barnes  has  drawn  out  all  the  money  from 
the  bank;  that  the  checks  appeared  to  have  been  drawn  by 
Barnes  and  paid  by  the  bank  in  the  course  of  regular  business. 

Simmons  here  offered  in  evidence  that  part  of  the  books  of 
the  bank  of  Crane  &  Co.,  containing  the  account  of  Barnes; 
also,  the  certificates  in  favor, of  George  Simmons;  and  also,  the 
checks  drawn  upon  the  bank  by  Barnes — to  all  of  which,  Barnes 
objected  and  excepted. 

Barnes  moved  to  set  aside  verdict,  and  for  new  trial;  motion 
overruled;  judgment  for  plaintiff  for  $419  and  costs;  where- 
upon Barnes  prayed  an  appeal. 

Leland  &  Blanchard,  for  Appellant. 

Richmond  &  Burns,  for  Appellee. 

Walker,  J.  This  record  fails  to  disclose  any  evidence, 
necessary  to  authorize  the  admission  of  the  books  of  the  bank. 
They  were  not  those  of  either  party,  and  no  necessity  is  per- 
ceived for  their  being  admitted.  The  banker,  or  his  clerk,  who 
transacted  the  business,  were  doubtless  competent  witnesses, 
and  must  be  relied  upon,  to  prove  the  facts  contained  in  the 
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books.  The  entries  were  there  made  without  their  agencv, 
consent,  or,  for  anght  that  appears,  without  knowledge  of  the 
parties,  and  consequently  were  not  binding  upon  them.  They 
were  not  public  records,  nor  do  they  fall  within  any  class  of 
written  or  documentary  evidence.  They  are  the  entries  of 
other  persons  not  connected  with  the  parties,  and  who  had  no 
right  to  bind  them  by  what  they  did.  The  entries  in  these 
books  are  precisely  like  the  declarations  of  those  making  them, 
and  are  hearsay  evidence,  and  inadmissible.  They  are  not  made 
under  the  sanction  of  an  oath,  and  not  subject  to  cross-exami- 
nation. In  no  point  of  view,  and  for  no  purpose,  are  they 
admissible  in  this  case.  The  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


[  *514  ]  John  F.  Weight,  Appellant,  v.  Edwin  Curtis, 
and  Joseph  Baker,  Appellees. 

APPEAL  FROM  IROQUOIS. 

If  a  declaration  avers  that  a  note  is  made  payable  to  the  plaintiffs  by  the 
name  and  style  of  Curtis  and  Baker,  such  a  note  may  be  read  in  evidence, 
although  they  declared  in  the  names  of  Edwin  Curtis  and  Joseph  Baker, 
without  alleging"  that  they  were  partners,  or  that  the  note  was  made  pay- 
able in  any  joint  character. 

This  was  an  action  of  assumpsit,  brought  to  the  Iroquois 
Circuit  Court,  where  a  judgment  was  rendered,  in  favor  of  the 
plaintiffs,  below,  the  appellees,  on  this  note: 

"  $155.00.  New  York,  October  17,  1860. 

"  Six  months  after  date,  I,  the  subscriber,  of  Middleport,  County  of 
Iroquois,  State  of  Illinois,  promise  to  pay  to  the  order  of  Curtis  &  Baker,  one 
hundred  fifty-five  dollars,  at  their  office  in  New  York,  value  received. 

"  JOHN  F.  WRIGHT." 

The  defendant  below  appealed. 

The  note  was  payable  to  "  Curtis  &  Baker."     The  suit  is  in 
the  names  of  "  Edwin  Curtis  "  and  "  Joseph  Baker  "   as  indi- 
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viduals.  There  is  nothing  showing  that  the  individuals  Edwin 
Curtis  and  Joseph  Baker  are  the  same  persons  to  whom  the 
note  was  made  payable.  There  is  nothing  showing  that  the 
plaintiffs  were  partners,  or  in  what  manner  they  were  jointly 
interested  in  the  note  sued  upon. 

0.  Kinney  and  S.  G.  Bovie,  for  Appellant. 

F.  Blades,  and  G.  B.  Joiner,  for  Appellees. 

"Walker,  J.  Appellees  declared  in  the  names  of  Edwin 
Curtis  and  Joseph  Baker.  The  note  produced  and  read  in 
evidence,  was  payable  to  "  Curtis  &  Baker."  The  declaration 
contained  no  averment,  that  plaintiffs  were  partners,  and  the 
note  was  payable  to  them  as  such,  nor  that  it  was  made  to  them 
in  any  other  joint  character.  When  the  note  was  produced,  it 
did  not  purport  to  be  payable  to  Edwin  Curtis  and  Joseph 
Baker.  There  was,  however,  an  averment  that  the  note  was 
made  payable  to  plaintiffs  by  the  name  and  style  of  "  Curtis 
&  Baker,"  and  when  it  was  produced,  it  fully  sustained  the 
averment.  There  was  no  variance,  and  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


John  F.  Wright,  Appellant,  v.  James  M.  [*515] 
Meade,  Samuel  A.  Stowell,  and  Leverett  C. 
Stowell,  Appellees. 

APPEAL  FROM  IROQUOIS. 

This  case  is  similar  in  all  respects,  save  in  the  names  of  ap- 
pellees, to  the  preceding  one. 

Walker,  J.  This  record  presents  the  same  question  as  that 
of  Wright  v.  Curtis  and  Batter,  and  is,  therefore,  governed  by 
the  same  rules.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Annie   Bowen,   Appellant,   v.  William   P.   Dutton, 

Appellee. 

APPEAL  FROM  COOK. 

This  court  will  not  reverse  a  judgment,  merely  because  another  might  be 
more  acceptable. 

This  suit  was  originally  tried  before  a  justice  of  the  peace, 
and  judgment  was  rendered  by  the  justice  for  the  appellee,  and 
an  appeal  taken  to  the  Circuit  Court,  where  the  suit  was  sub- 
mitted to  the  court  for  trial  by  the  consent  of  parties,  and 
judgment  was  rendered  for  the  appellee  for  the  sum  of  fifty 
dollars,  and  an  appeal  was  prayed  and  allowed. 

This  cause  was  tried  before  Mannieke,  Judge. 

T.  Shirley,  for  Appellant. 

D.  C.  and  I.  J.  Nichols,  for  Appellee. 

Caton,  C.  J.  This  is  strictly  a  question  upon  the  evidence, 
and  we  do  not  feel  inclined  to  disturb  the  finding  of  the  court, 
even  though  there  may  be  some  doubt  as  to  which  way  the 
judgment  should  have  been.  There  was  certainly  evidence  to 
sustain  the  finding.  Taking  the  testimony  of  Little  and 
Madge,  and  the  plaintiff's  case  was  sustained.  Their  testi- 
mony shows  a  personal  understanding  by  the  defendant  to  de- 
liver her  the  goods  on  being  paid  twenty -five  dollars  which  he 
had  advanced  for  her.  This  agreement  he  refused  to  fulfill 
when  she  offered  to  pay  him  that  amount.  And  this  breach 
[*516]  of  that  agreement  afforded  a  cause  of  action.  That 
promise  was  made  for  a  consideration  to  himself,  which  made 
the  promise  a  personal  one,  no  matter  to  whom  the  goods,  in 
fact,  belonged.  Mrs.  Allen  contradicts  these  witnesses,  but  we 
will  not  reverse  the  judgment  because  the  court  still  believed 
them.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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James  J.  Millay  et  al.,  Plaintiffs  in  Error,  v.  Marvin 
Dunn,  Defendant  in  Error. 

ERROR   TO    LA   SALLE. 

Where  it  appears  that  a  party  is  to  deliver  grain  and  have  the  price  of  it  at  a 
certain  place  indorsed  on  a  contract,  the  party  to  whom  it  is  to  be  delivered, 
has  not,  prior  to  delivery,  any  authority  to  take  possession  of  the  grain. 

This  was  an  action  of  replevin  in  the  LaSalle  Circuit  Court, 
commenced  by  Dunn  against  Millay  and  Pierce. 

The  declaration  alleges,  that  on  September  25,  1861,  de- 
fendants wrongfully  took  about  five  hundred  bushels  of  ear 
corn,  and  two  hogs,  and  unlawfully  detained  same  until,  etc. 

Defendants  filed  four  pleas. 

The  court  sustained  plaintiff's  demurrer  to  fourth  plea,  and 
rendered  judgment  thereon. 

Defendants  withdrew  first,  second  and  third  pleas. 

The  error  assigned  is,  that  the  court  erred  in  sustaining  de- 
murrer to  the  fourth  plea,  and  rendering  judgment  thereon. 

The  fourth  plea  is  substantially  as  follows: 

And  for  another  and  further  plea  in  this  behalf,  by  leave  of 
court,  etc.,  said  defendants  say,  as  to  so  much  of  said  declara- 
tion as  charges  the  taking  and  detaining  the  corn  therein  men- 
tioned, actio  non,  etc.,  because  they  say,  that  on  the  nineteenth 
day  of  October,  A.  D.  1859,  the  plaintiff,  and  said  Nathaniel  S. 
Pierce,  made  and  entered  into  an  agreement  in  writing,  in  the 
words  and  figures  following: 

"  Article  of  agreement,  made  the  nineteenth  day  of  October, 
one  thousand  eight  hundred  and  fifty-nine,  between  Nathaniel 
S.  Pierce  of  the  town  of  Adams,  county  of  LaSalle,  and 
State  of  Illinois,  of  the  first  part,  and  Marvin  Dunn  of  said 
town,  of  the  second  part,  witnesseth,  that  said  party  of  the 
first  part  has  contracted  and  agreed  to  sell  to  said  party  of 
the  second  part,  all  that  certain  piece  or  parcel  of  land,  situ- 
ated in  said  town,  and  which  is  bounded  or  described  as  follows, 
to  wit,  etc;  and  the  party  of  the  first  part  agrees  to  ex-  [*517] 
ecute  and  deliver  to  said  party  of  the  second  part  a  warrantee 
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deed  for  the  said  land,  provided  and  upon  condition  that  said 
party  of  the  second  part,  his  heirs  or  assigns,  pay  to  party  of 
the  first  part,  his  heirs  or  assigns,  for  the  same  land,  the  sum 
of  eight  hundred  dollars,  at  ten  per  cent,  interest,  as  follows, 
etc.,  (description  of  land,  and  terms  of  payment,  are  omitted  in 
this  statement);  and  the  party  of  the  second  part  further 
agrees  with  the  party  of  the  first  part,  for  the  better  security 
of  the  payments,  that  the  growing  crops  shall  be  and  remain 
the  property  of  the  party  of  the  first  part,  until  the  said  pay- 
ment or  payments  are  made  and  canceled  by  the  party  of  the 
second  part;  and  the  party  of  the  first  part  agrees  with  the 
party  of  the  second  part,  that  the  grain,  or  so  much  thereof  as 
to  satisfy  the  said  payment  or  payments,  as  they  may  become 
due,  shall  be  delivered  at  Somonauk  Station,  and  the  party  of 
the  second  part  shall  have  the  current  price  of  that  place  in- 
dorsed on  the  within  contract,  on  delivery  of  the  grain." 

"  Signed  and  sealed,"  etc. 

And  defendants  aver,  that  said  sum  of  seventy-five  dollars 
and  the  interest  on  said  whole  sum  in  said  agreement  mentioned, 
were,  at  the  said  time,  when,  etc.,  due  and  unpaid  —  that  said 
corn  in  said  declaration  mentioned  was  raised  and  grown  upon 
said  tract  of  land  in  said  agreement  mentioned,  and  that  said 
Nathaniel  S.  Pierce  in  his  own  right,  and  the  said  Millay,  as 
the  servant  and  agent  of  said  Pierce,  took  said  corn  by  virtue 
of  said  agreement,  for  the  purpose  of  delivering  the  same  at 
Somonauk  Station,  in  accordance  with  said  agreement,  as  they 
lawfully  might,  and  defendants  allege  that  said  hogs  have  not 
been  replevied;  and  this  the  said  defendants  are  ready  to  ver- 
ify, wherefore  they  pray  judgment,  etc. 

Leland  &  Leland,  for  Plaintiffs  in  Error. 

Gray,  Avery  &  Bushnell,  for  Defendant  in  Error. 

Breese,  J.  The  only  question  presented  by  this  record  is,  as 
to  the  decision  of  the  court  in  sustaining  the  plaintiff's  demur- 
rer to  the  defendant's  fourth  plea.  And  that  depends  upon 
the  construction  to  be  placed  on  the  agreement  set  out  in 
that  plea.  It  is  contended  by  the  plaintiff  in  error,  that  by 
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the  terms  of  the  agreement,  the  grain  raised  upon  the  land 
was  to  be  his  not  absolutely,  but  as  security  for  the  purchase 
money  of  the  land,  and  that  he  was  the  party  to  deliver  it  at 
Somonauk  Station.  We  do  not  so  understand  the  contract. 
This  portion  of  it  is  as  follows:  "And  the  party  of  [*518] 
the  first  part  (who  is  the  plaintiff  in  error)  agrees  with  the 
party  of  the  second  part  ( the  defendant  in  error)  that  the  grain, 
or  so  much  thereof  as  to  satisfy  the  said  payment  or  payments 
as  they  may  become  due,  shall  be  delivered  at  Somonauk  Sta- 
tion, and  the  party  of  the  second  part  ( the  defendant  in  error  ) 
shall  have  the  current  price  of  that  place  indorsed  on  the  within 
contract  on  delivery  of  the  grain." 

Language  could  not  be  plainer  to  indicate  the  party  who  was 
to  deliver  the  grain.  That  party  was  to  have  the  current  price 
of  that  place  indorsed  on  the  contract  on  delivery  of  the  grain, 
and  he  is  described  as  the  party  of  the  second  part,  the  de- 
fendant in  error.     It  is  too  plain  for  disputation. 

The  interference  of  the  plaintiff  with  the  grain,  by  taking 
it  into  his  possession,  was  unauthorized.  The  defendant  was 
the  party  to  deliver  the  grain  and  to  procure  the  indorsement 
of  the  price,  at  that  station,  to  be  placed  on  the  contract,  by 
which  the  payments  were  to  be  adjusted. 

The  demurrer  to  the  plea  was  properly  sustained,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Lovina  Jennings,  Appellant,  v.  Elizabeth  Jennings 
et  al.,  Appellees. 

APPEAL   FROM   ROCK  ISLAND. 

A  testator  gave  to  his  wife  all  his  estate,  to  be  disposed  of  in  any  way  that 
would  best  support  her  for  life,  but  if  his  sons,  John  and  Thomas,  should 
take  care  of  their  mother,  they  were  to  have  certain  lands,  but  if  they  failed 
to  support  their  mother,  then  she  could  sell  the  land,  or  any  part  of  it  to 
support  herself ;  but  if  the  sons  complied  with  these  conditions  they  were 
to  take  immediate  possession  of  the  land;  there  were  bequests  to  other  chil- 
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dren  :  Held,  that  the  testator  intended  to  charge  his  entire  estate  with  the 
support  of  his  widow  ;  that  the  question  of  support  was  a  condition  subse- 
quent, the  word  "  comply1'  being  used  in  the  sense  of  "assent,"  and  when 
John  and  Thomas  assented,  the  estate  passed  to  them,  burthened  with  the 
condition  of  support  of  the  mother  ;  and  that  the  widow  of  John  being  his 
heir,  and  proffering  to  support  the  widow,  had  a  right  to  inherit  and  pos- 
sess the  estate,  and  could  compel  the  grantee  of  the  widow  to  reconvey  to 
her. 

The  complainant  filed  her  bill  of  complaint  in  the  Circuit 
Court  of  Rock  Island  county,  in  August,  1860,  Howe,  Judge, 
presiding.  Defendants  appeared  and  filed  a  demurrer  to  the 
bill,  which  was  sustained,  and  the  bill  dismissed  at  January 
term,  1861.  Complainant  excepted  to  the  ruling  of  the  court 
[  *519  ]  in  sustaining  the  demurrer  and  dismissing  the  bill,  and 
prayed  an  appeal  to  this  court. 

Complainant's  bill  sets  forth,  that  she  is  the  widow  of  John 
Jennings,  who  died  May  3,  1857,  in  said  Rock  Island  county; 
that  said  John  Jennings  was  a  son  and  heir-at-law  of  David 
Jennings,  who  died  January  29,  1856,  in  said  county;  that  said 
David  Jennings,  at  the  time  of  his  death,  was  owner  in  fee  sim- 
ple, of  real  estate  in  said  county,  to  wit:  One  hundred  acres  on 
the  east  end  of  the  south-west  quarter  of  Section  31,  Town  18 
north,  Range  2  east  of  the  4th  principal  meridian,  in  said  coun- 
ty; and  of  other  property  both  real  and  personal;  that  Eliza- 
beth Jennings  is  the  widow  of  said  David  Jennings ;  that  said 
David  Jennings  died  testate,  leaving  a  will,  made  part  of  the 
bill  of  complainant ;  that  said  will  was  filed,  proved  and  recorded 
in  the  probate  court  of  said  county,  February  7,  1856;  that  by 
said  will  the  said  David  Jennings  devised  unto  the  said  John 
Jennings  the  above  described  real  estate,  upon  the  condition 
that  the  said  John  Jennings — together  with  one  Thomas  Jen- 
nings, who  is  also  a  son  and  heir-at-law  of  the  said  David  Jen- 
nings, and  to  whom  was  devised  other  real  estate  in  said  will 
mentioned — should  support  and  take  good  care  of  their  mother, 
the  said  Elizabeth  Jennings,  during  her  lifetime;  that  upon 
the  death  of  the  said  David  Jennings,  the  said  John  Jennings, 
by  virtue  of  the  said  will,  entered  upon  and  took  possession  of 
the  above  described  real  estate,  and  continued  in  the  peaceable 
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possession  thereof  till  his  death  aforesaid,  and  made  permanent 
and  valuable  improvements  thereon  by  and  with  the  consent  of 
the  said  Elizabeth  Jennings,  and  from  the  time  of  the  death  of 
the  said  David  Jennings  took  good  care  of  the  said  Elizabeth 
Jennings,  and  treated  her  with  great  kindness  and  affection, 
and  furnished  her  with  all  the  food  and  raiment  that  she  de- 
sired until  the  time  of  his  death*  that  there  was  no  issue  of  the 
marriage  of  complainant  with  the  said  John  Jennings;  that  by 
the  laws  of  the  State  of  Illinois,  upon  the  death  of  the  said 
John  Jennings,  at  least  an  undivided  one-half  descended  to  com- 
plainant; that  at  the  time  of  the  death  of  the  said  John  Jen- 
nings, complainant  was  on  a  visit  to  her  relatives  and  friends 
in  the  State  of  Pennsylvania,  but  upon  hearing  of  the  death  of 
her  said  husband,  immediately  returned  to  said  Rock  Island 
county  and  arrived  at  her  home,  the  residence  of  the  said  John 
Jennings,  within  about  two  weeks  after  his  death;  that  com- 
plainant, immediately  upon  her  return  home,  in  a  kind  and  re- 
spectful manner,  offered  to  take  good  care  of  the  said  Elizabeth 
Jennings  during  her  lifetime,  in  the  same  manner  and  style 
that  her  husband  had  previously  done,  and  that  she  was  ready, 
able  and  willing  so  to  do. 

That  said  John  Jennings  died  intestate,  and  that  E.  [  *520  ] 
H.  Johnson  was  duly  appointed  administrator  of  his  estate, 
June  10,  1857;  that  said  E.  H.  Johnson,  as  administrator  afore- 
said, and  for  and  on  behalf  of  complainant,  immediately  upon 
his  appointment  aforesaid,  offered,  in  a  respectful  manner,  to 
take  good  care  of  the  said  Elizabeth  Jennings  during  her  life- 
time, in  the  manner  required  by  the  will;  that  always  since  the 
death  of  her  husband,  complainant  has  been  ready,  able  and 
willing  to  take  care  of  the  said  Elizabeth  Jennings,  and  offered 
to  take  care  of  her  in  the  manner  required  by  the  will. 

That  the  said  David  Jennings,  by  his  will,  gave  the  said 
Elizabeth  J  ennings  power  to  sell  the  said  real  estate  only  upon 
the  express  condition  that  "  the  said  John  Jennings  and  Thomas 
Jennings  should  fail  to  give  her  a  good  support."  That  the 
said  Elizabeth  Jennings,  well  knowing  that  said  John  Jen- 
nings did,  after  the  death  of  the  said  David  Jennings,  and  un- 
til the  death  of  the  said  John  Jennings,  support  and  take  good 
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care  of  her,  and  well  knowing  that  after  the  death  of  said  John 
Jennings,  complainant,  as  the  widow  of  the  said  John  Jennings, 
was  able  and  desired  and  offered  to  continue  to  support  her,  did, 
soon  after  the  death  of  said  John  Jennings,  unlawfully  and 
forcibly  expel  complainant  from  the  said  premises  and  every 
part  thereof  and  ever  since  has  kept  complainant  out  of  the 
possession  of  said  premises  and  every  part  thereof.  And  that 
upon  the  31st  day  of  August,  1857,  by  warrantee  deeds,  did 
unlawfully  and  fraudulently  convey  the  said  one  hundred  acres 
to  David  B.  Jennings,  Thomas  Jennings  and  Andrew  Jennings 
— to  one  of  them  forty  acres,  to  the  others  thirty  acres  each. 
That  said  David  Jennings,  Thomas  Jennings  and  Andrew  Jen- 
nings did  then,  each  and  all  of  them,  well  and  fully  know  that 
said  conveyances  were  wrongful,  unlawful  and  fraudulent. 

The  bill  prays  that  all  the  above  parties  be  summoned  as  de- 
fendants, and  required  to  answer  the  bill,  and  that  upon  a  final 
hearing  thereof,  the  court  would  order,  adjudge  and  decree  the 
above  mentioned  conveyances  to  be  canceled  and  held  for 
naught;  that  complainant,  by  proper  decree,  may  be  placed  in 
possession  of  said  premises,  upon  the  same  terms  that  her  -hus- 
band possessed  them,  and  that  complainant  may  be  allowed  to 
take  care  of  and  support  the  said  Elizabeth  Jennings,  and  that 
she  may  be  allowed  all  the  rights  and  privileges  enjoyed  by  her 
husband  in  his  lifetime  under  said  will;    and  for  general  relief. 

A  copy  of  the  will  is  set  out  in  the  opinion  of  the  court. 

Appellant,  who  was  complainant  below,  assigns  for  error  the 
[  *521  ]  order  of  the  court  below  in  sustaining  the  demurrer 
and  dismissing  the  bill. 

A.  Webster,  for  Appellant. 

Wilkinson  &  Pleasants,  for  Appellees. 

Walker,  J.  The  controversy  in  this  case  arises  on  the  con- 
struction of  the  will  of  David  Jennings.     It  is  this: 

"  Know  all  men,  that  I,  David  Jennings,  being  old  and  in- 
firm, knowing  that  my  time  in  this  state  of  things  is  short,  I 
hereby  make  my  last  will  and  testament. 

u  First: — I  will  to  my  wife  all  my  real  estate  and  personal 
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property,  in  a  word,  all  that  belongs  to  me,  to  have  the  dis- 
posing of  in  any  way  that  will  best  support  her  while  she 
lives;  but  if  my  sons,  John  and  Thomas,  take  good  care  of 
their  mother  during  her  lifetime,  they  shall  have  the  farm  on 
which  we  live,  between  them,  but  if  they  should  fail  to  give  her 
a  good  support,  she  can  sell  the  land  or  any  part  of  it  to  sup- 
port herself.  But  if  John  and  Thomas  comply  with  these  con- 
ditions they  can  take  possession  of  the  land  immediately  after 
my  death.  It  is  my  will  that  John  should  have  one  hundred 
acres  on  the  east  end  of  the  south-west  quarter  of  section  thir- 
ty-one, township  nineteen,  two  east,  and  Thomas  to  have  sixty 
acres  on  the  west  end  of  the  same  quarter;  also  forty  acres  of 
the  south-east  quarter  of  same  section,  which  will  make  one 
hundred  acres  to  each  one;  and  further,  what  money  or  proper- 
ty may  be  left  at  my  wife's  death,  besides  the  above  described 
land  and  John's  horses  and  wagon,  I  wish  to  be  divided  among 
my  other  children,  namely:  Rachel,  Andrew,  David,  Elizabeth 
and  Sarah.  It  is  also  my  will,  that  John  and  David  B.  Jen- 
nings shall  be  executors  of  the  estate,  to  do  the  necessary  busi- 
ness thereof.  Griven  under  my  hand  and  seal,  this  eighteenth 
day  of  February,  one  thousand  eight  hundred  and  fifty-two." 

The  bill  avers,  and  the  demurrer  admits,  that  after  his  death, 
and  the  probate  of  the  will,  Elizabeth  Jennings,  resided  with 
John  Jennings,  in  pursuance  of  the  provisions  of  the  will,  until 
the  time  of  his  death.  That  complainant,  the  widow  of  John, 
then  offered  to  keep  and  support  Elizabeth,  in  the  same  man- 
ner she  had  been,  by  John,  and  as  required  by  the  will,  but 
that  she  refused  to  receive  such  support.  That  John  Jennings 
had  no  children  at  the  time  of  his  death,  but  left  complainant 
his  widow,  who,  as  his  heir,  under  the  statute,  was  entitled  to 
one-half  of  his  "real  estate.  That  Elizabeth,  after  the  death  of 
John,  sold  and  conveyed  the  premises  in  controversy,  to  David, 
Thomas  and  Andrew  Jennings,  sons  of  the  testator,  [*522] 
and  that  they  had  full  notice  of  all  the  facts.  The  bill  prays, 
that  this  deed  be  vacated,  and  that  by  decree,  the  complainant 
might  be  put  into  possession  of  the  premises,  upon  the  same 
condition,  in  which  they  were  held  by  her  deceased  husband, 
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and  that  she  be  permitted  to  support  Elizabeth  Jennings,  in  the 
mode  provided  by  the  will. 

The  facts  being  admitted  by  the  demurrer  to  the  bill,  the 
question  is  presented,  whether  by  the  provisions  of  this  will,  John 
Jennings  took  such  a  vested  interest  in  the  premises,  as  de- 
scended to  his  heirs  at  his  death.  This  depends  upon  whether 
the  condition  is  precedent  or  subsequent.  If  the  former,  then 
the  condition  must  be  fully  performed  in  all  of  its  parts  before 
such  an  estate  can  become  vested,  and  a  want  of  a  performance 
of  the  condition,  from  any  cause  whatever,  cannot  be  relieved 
against,  either  at  law,  or  in  equity.  See  4  Kent,  125,  and  the 
authorities  cited.  If  the  condition,  however,  is  subsequent, 
and  the  estate  vested  upon  the  death  of  the  testator,  he  leaving 
the  condition  to  be  subsequently  performed,  it  is  otherwise. 
This  question  can  only  be  determined,  by  ascertaining  the  in- 
tention of  the  devisor,  as  manifested  in  the  will.  And  in  cases 
of  doubt,  the  rules  of  construction  require,  that  the  entire  in- 
strument, and  all  of  its  provisions,  shall  be  considered,  to  ascer- 
tain its  meaning. 

It  is  apparent  from  this  will,  that  the  controlling  motive,  in 
making  this  provision,  was  to  secure  to  his  wife  a  support  during 
her  life.  This  devise  was  evidently  made  to  secure  this  object. 
By  it  he  devises  all  of  his  property,  real  and  personal,  to  his  wife, 
to  be  at  her  disposal,  in  any  mode  that  would  best  support  her 
during  her  life.  Had  the  devise  stopped  at  this  point,  it  would 
not  seem  that  the  design  was  to  pass  a  fee  simple  estate  in  her, 
but  only  to  create  a  power  of  sale,  coupled  with  an  interest. 
It  would  have  been  a  power  to  sell  all  or  so  much  as  might  be- 
come necessary  for  her  support.  But  if  any  doubt  existed  as 
to  the  meaning  of  this  clause,  it  is  made  clear  by  the  last  clause 
in  the  sentence,  which  declares,  that  if  John  and  Thomas  shall 
fail  to  give  her  a  good  support,  "  she  can  sell  the  land,  or  any 
part  of  it,  to  support  herself."  It  then  seems  to  have  been  the 
purpose  of  the  testator  to  charge  all  of  his  estate  with  the  sup- 
port of  his  widow. 

If  John  and  Thomas  assented  to  the  terms  of  the  will, 
which  provided,  that  if  they  should  support  their  mother 
during  her  life,  then  this  property  should  become  theirs. 
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When  the  testator  provides,  that  if  John  and  Thomas  comply 
with  these  conditions,  they  could  take  possession  of  the  land 
immediately  after  his  death,  he  cannot  mean,  that  they  [  *523  ] 
should  first  furnish  her  a  support  during  her  life,  as  such  a  con- 
dition would  prevent  their  entering  into  possession  until  a  full 
performance  of  the  conditions.  The  word  "  comply "  could 
only  have  been  used  in  the  sense  or  stead  of  "  assent,"  as  no 
other  interpretation  can  be  given  to  the  language  employed,  and 
give  this  clause  of  the  will  any  effect. 

The  intention  then  being  to  charge  these  premises  with  the 
support  of  the  wife,  it  must  remain  as  the  primary  fund,  out  of 
which,  when  the  other  means  provided  in  the  will  should  fail, 
to  be  subjected  to  sale,  to  effectuate  the  testator's  intention. 
The  provision,  that  if  the  two  sons  named  should  afford  the 
support,  that  they  should  have  the  property,  was  only  a  means 
by  which  the  property  might  be  relieved  from  the  burthen. 
And  their  assent  to  the  terms  of  the  will,  and  their  entering 
upon  the  execution  of  the  condition,  vested  the  property  in 
them,  subject,  however,  to  the  charge  imposed,  from  which  it 
could  only  be  relieved  by  a  performance  of  the  condition.  If, 
after  assenting  to  the  condition  in  the  will,  John  and  Thomas 
had  sold  the  premises  thus  devised  to  them,  it  would  have 
passed  subject  to  this  charge;  so,  upon  their  death,  it  would 
have  descended  to  their  heirs  or  devisees,  under  the  same  bur- 
then. 

If,  after  their  assent,  and  after  entering  upon  the  perform- 
ance of  the  condition,  they  had  at  any  time  failed  to  afford  to 
their  mother  the  support  required  by  the  will,  she  would,  under 
the  power  conferred  by  the  will,  have  the  right  to  sell  all  or  any 
portion  of  the  premises,  for  the  specified  purpose.  Or  if  they 
had  sold  it,  or  it  had  descended  to  their  heirs  or  devisees  upon 
their  death,  she  would  have  had  the  same  right  to  sell  it,  if  the 
support  had  been  refused.  By  assenting  to  the  terms  of  the  will, 
and  entering  into  the  possession,  and  by  continuing  to  perform 
the  conditions  of  the  will,  and  thus  becoming  vested  with  the 
title,  liable,  it  is  true,  to  be  defeated,  they  no  doubt  become 
personally  liable  for  the  support  of  their  mother,  a  refusal  to 
afford  which,  would  have  rendered  them  liable  to  a  recovery 
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by  suit.  The  will  does  not  require  the  widow  to  reside  with 
these  devisees.  She  had  the  option  to  live  with  whom  she 
pleased,  and  they  would  be  liable  to  defray  the  expense.  This 
was  her  right,  and  that  was  their  liability.  Then  the  persons 
holding  the  property,  by  purchase  or  by  descent,  would,  to  pre- 
vent its  sale  to  afford  the  support,  have  to  see  that  the  support 
was  afforded  by  the  devisees,  or  pay  it  themselves,  to  prevent 
the  widow  of  the  testator  from  exercising  her  power  *of  sale. 
But  before  they  could  be  put  in  default,  they  should  have  a  fair 
and  reasonable  opportunity,  on  demand  properly  made,  to  dis- 
[*524]  charge  the  liability. 

It  would  seem,  from  the  terms  of  this  will,  that  it  was  the 
design  of  the  testator,  to  impose  an  equal  share  of  the  burthen 
on  John  and  Thomas,  and  their  several  shares  of  the  real 
estate.  And  in  the  event  of  the  failure  of  either  to  perform 
his  portion  of  the  duty,  his  portion  of  the  property  should  be 
liable  to  sale,  according  to  the  provisions  of  the  will.  This  is 
the  only  just  and  equitable  construction  that  can  be  given  to 
this  provision  of  the  instrument.  If  it  were  held,  that  a  fail- 
ure of  one  of  them  to  comply,  should  defeat  the  devise  to  both, 
great  and  manifest  injustice  might  result,  such  as  never  could 
have  been  designed  by  the  testator.  It  then  follows,  that  the 
portion  of  land  devised,  by  this  will,  to  John,  upon  his  death, 
descended  to  his  heirs  at  law,  subject  to  a  moiety  of  appellee's 
support,  required  by  the  will. 

The  bill  alleges,  that  all  of  the  purchasers  had  notice  of,  and 
fully  knew,  that  the  conveyance  was  wrongful,  unlawful  and 
fraudulent.  The  purchasers,  to  derive  title,  were  compelled  to 
trace  it  through  the  will,  and  must,  therefore,  have  been  fully 
apprised  of  complainant's  rights.  It  is  also  alleged,  that  they 
had  purchased  fraudulently.  Although  this  allegation  is  not 
very  specific  as  to  notice,  it  is  believed  to  be  sufficient  to  au- 
thorize the  introduction  of  evidence,  for  the  purpose  of  showing 
that  they  were  chargeable  with  either  actual  or  constructive 
notice  of  complainant's  rights,  and  of  the  circumstances  upon 
which  her  claim  is  founded. 

The  bill  also  alleges,  that  complainant  had  offered  to  support 
appellee  according  to  the  terms  imposed  by  the  will,  axid  that 
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the  administrator  of  John  Jennings  had  made  the  same  offer. 
That  both  of  these  offers  were  declined.  This  places  her  in  no 
default,  and  the  allegations  of  the  bill  show  complainant 
to  be  entitled  to  her  share  of  the  premises,  as  an  heir  of  her 
husband,  which  is  liable  to  be  defeated  by  a  failure  to  perform 
the  conditions  imposed  by  the  will.  As  an  heir  of  her  hus- 
band, she  would  be  entitled  to  one-half  of  the  premises  devised 
to  her  husband,  after  the  payment  of  his  debts.  This  then 
would  render  her  liable  to  one-fourth  of  the  expense  of  the 
support  of  appellee. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is 
remanded,  with  leave  to  defendants  to  file  answers,  and  the 
cause  to  proceed  to  a  hearing,  if  they  shall  desire  to  take  such 
steps. 

Decree  reversed. 


The  Marine  Bank  of  Chicago,  Appellant,  v.  [*525] 
Chas.  Chandler,  Appellee. 

appeal  from  the  SUPERIOR  COURT  OF  CHICAGO. 

Where  it  appears  that  a  bank  received  for  a  customer  by  collecting' or  by 
receipt  of  deposits,  funds,  which  were  current,  and  passed  as  money  in 
general  business  transactions,  without  directions  to  hold  the  identical 
funds,  it  will  have  to  account  to  the  owner  for  the  sums  so  received,  without 
diminution  or  discount,  notwithstanding  the  bills  received  by  the  bank  were 
at  the  time  or  have  since  depreciated  in  value. 

The  special  custom  of  bankers  in  a  particular  locality,  cannot  change  values  as 
fixed  bylaw;  and  if  some  persons  have  been  in  the  habit  of  receiving  de- 
preciated paper  in  payment  of  dues,  the  right  to  enforce  payments  in  such 
paper  does  not  exist.     Such  a  right  can  only  arise  by  contract. 

A  general  agreement  to  receive  depreciated  paper  in  business  transactions, 
may  be  abandoned  by  common  consent,  and  when  this  appears,  a  party 
who  disregards  such  agreement  cannot  hold  another  to  it. 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
money  lent,  money  due  upon  account  stated,  and  money  paid, 
etc.,  commenced  in  the  Superior  Court  of  Chicago,  to  the  July 
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term  thereof,  1861,  by  defendant  in  error,  against  the  appellants, 
for  damages  laid  at  $20,000. 

The  declaration  is  in  the  usual  form,  containing  only  the 
money  counts,  attached  to  which  is  a  copy  of  the  account  upon 
which  the  suit  is  brought,  and  is  for  an  alleged  deposit  of 
$20,000 — by  the  defendant  in  appeal,  with  the  plaintiffs  as 
bankers. 

Defendants  below  filed  the  plea  of  the  general  issue,  and  the 
trial  took  place  before  the  court  and  a  jury. 

The  trial  took  place  at  the  November  term  of  said  court,  A. 
D.  1861,  when,  the  jury  rendered  a  verdict  for  the  plaintiff  be- 
low, and  assessed  the  damages  at  the  sum  of  $16,375.83. 

Whereupon,  defendants  moved  for  a  new  trial,  which  was 
overruled  by  the  court. 

The  court  entered  a  judgment  upon  the  verdict. 

Thereupon,  defendants  prayed  the  appeal  herein  taken,  to  the 
Supreme  Court,  which  was  allowed. 

The  substance  of  the  testimony  of  Lewis  C.  Ellsworth,  and 
that  of  Mr.  Dox,  the  cashier  of  the  Marine  Bank,  is  given. 

Mr.  Ellsworth  says:  "lama  banker  of  the  firm  of  H.  A. 
Tucker  &  Co.,  and  one  of  the  partners  of  said  firm.  I  have 
been  engaged  in  the  business  of  banking  in  Chicago  for  several 
years  past." 

Plaintiff's  counsel  here  showed  the  witness  a  draft,  of  which 
the  following  is  a  copy: 

[  *526  ]  Wisconsin  Fire  and  Marine  Insurance  Company's  Bank, 

$957.  Milwaukee,  April  Uth,  1861,. 

At  sight  of  this  first  of  exchange,  (second  unpaid,)  pay  to  the  order 
of  Jacob  L.  Platner,  nine  hundred  and  fifty-seven  dollars,  in  current  Bk. 
notes,  on  account  of  this  Bank.  (Signed) 

To  Messrs.  H.  A.  Tucker  &  Co.,  {  D.  FERGUSON, 

Chicago,  III.         )  Cashier. 

On  the  back  of  which  draft  are  the  following  indorsements: 
"  Jacob  J.  Platner,"  "  Jacob  Strader,"  "  Pay  to  Marine  Bank, 
Chicago.     Charles  Chandler  &  Co.,  per  J.  B.  Pearson." 

"  This  draft  was  paid  by  H.  A.  Tucker  &  Co.,  to  defendant, 
on  the  19th  of  April  last. 

"  I  have  personal  knowledge  of  the  payment  of  the  draft  on 
19th  of  April.  The  draft  was  paid  in  the  daily  exchange  be- 
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tween  the  two  banks.  It  was  paid  in  Illinois  currency,  which 
at  that  time  was  current  bank  notes  of  Illinois  banks,  organized 
under  the  laws  of  the  State.  The  exchanges  at  that  time,  of  the 
banks  with  each  other,  were  made  in  bills  of  the  Illinois  banks. 
The  exchanges  were  made  every  day,  by  defendant  sending  in 
all  checks  and  drafts  against  H.  A.  Tucker  &  Co.,  and  TI.  A. 
Tucker  &  Co.  would  make  up  their  account  of  all  checks  and 
drafts  against  defendant,  and  the  difference,  if  any  existed  in 
favor  of  either,  was  paid  in  Illinois  bank  notes.  The  bills  of  all 
the  banks  in  the  State  were  then  current,  except  nine  banks 
discredited  or  thrown  out  in  November  previously  (1860), 
and  thirty  banks  thrown  out  and  discredited  on  the  30th  of 
March,  1861,  and  these  notes  had  ceased  to  pass  current. 
After  these  banks  had  ceased  to  be  current,  the  bills  of 
all  the  other  banks  were  the  currency  in  circulation  in  April, 
1861.  These  bills  or  notes  were  used  at  this  time  in  all 
the  transactions  of  business,  and  were  such  as  paid  debts 
to  H.  A.  Tucker  &  Co.,  and  were  received  by  others  in  pay- 
ment of  debts.  In  April  and  May  the  entire  circulation 
was  made  up  of  Illinois  banks.  On  the  19th  of  April,  1861, 
there  was  a  difference  between  the  value  in  market  of  these 
bills  and  coin.  It  is  my  impression  that  coin  was  worth  ten  or 
fifteen  per  cent,  in  these  bills.  Nominally  it  was  ten,  but  really 
it  was  fifteen  per  cent.  I  think  it  cost  that  to  convert  the  bills 
into  coin.  The  bills  of  these  banks  continued  to  circulate  as 
money  until  the  18th  of  May,  1861,  and  down  to  that  clay 
almost  the  entire  circulation  was  made  up  of  these  notes.  These 
notes  or  bills  continued  to  decrease  in  value  from  the  19th  of 
April  to  the  18th  of  May,  1861. 

"  I  have  been  about  ten  years  engaged  in  the  banking  busi- 
ness in  Chicago,  as  paying  and  receiving  teller  most  of  the 
time.  It  is  the  general  usage  and  custom  of  banks,  to  keep 
their  customers'  money  or  funds  in  one  common,  not  [  *527  ] 
separate,  fund.  This  is  the  custom  of  all  banks  here,  and  has 
been.  Everything  received  in  the  ordinary  course  of  business 
is  put  into  one  common  fund. 

"  I  have  been  in  the  State  since  the  free  banking  has  been  in 
force,  and  been  engaged  as  a  banker  during  the  last  ten  years. 
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The  bills  of  these  banks  have  made  up  the  principal  part  of  the 
circulation  here.  There  were  some  Wisconsin  bills  circulated 
here.  The  bills  of  Eastern  banks  and  coin  have  always  been 
treated  by  bankers  as  worth  more  than  our  bills,  the  diiference 
being  from  one  to  forty  and  fifty  per  cent.,  down  to  the  18th  of 
May  last.  The  bills  which  have  been  in  common  use  here,  buy- 
ing goods  and  paying  debts,  have  been  bills  of  Illinois  banks. 

"  If  a  deposit  was  made  in  Eastern  bills  or  bank  funds  of 
Eastern  banks,  or  in  gold,  and  no  premium  was  paid  to  the  de- 
positor, it  was  the  custom  of  the  bankers  to  credit  coin  or 
Eastern  funds  as  such,  and  if  the  party  wished  to  draw  for  coin 
or  Eastern  funds,  it  was  specially  called  for  in  the  checks.  He 
drew  out  like  funds  to  those  deposited,  if  he  was  paid  no  pre- 
mium to  reduce  the  deposit  to  currency,  the  same  as  other  funds 
in  general  circulation. 

"  I  resided  here  in  June  last,  and  was  engaged  in  the  banking 
business;  had  means  of  knowing  the  value  of  Illinois  bank 
notes  at  that  time.  The  average  value  of  all  the  bills  of  all  the 
banks  which  were  in  circulation  after  the  1st  of  April,  1861, 
was,  on  21st  of  June,  55  to  60  cents  on  a  dollar.  On  the  18th 
of  May,  the  Illinois  banks  ceased  to  circulate  as  money,  and  be- 
came the  subject  of  barter  as  a  commodity,  and  so  continued  to 
the  present  time.  I  include,  in  making  this  average,  the  entire 
body  of  bills,  good,  bad  and  indifferent,  which  were  in  circula- 
tion. In  the  spring  of  1861,  the  currency  was  composed  of  the 
poorer  class  of  the  banks.  The  bills  of  the  same  banks  which 
were  in  circulation  in  April  and  May,  1861,  were  in  circulation 
in  1860,  except  those  rejected  in  November  and  March  pre- 
viously. 

u  Currency  depreciated  from  the  20th  of  April  till  the  time 
it  went  out  of  circulation,  and  till  the  1st  of  June.  In  April 
and  May  the  depreciation  was  from  ten  to  twenty  per  cent., 
compared  with  coin,  and  in  June  the  depreciation  was  from  ten 
to  sixty  per  cent.  The  bills  of  no  bank,  except  the  Marine 
Bank,  were  in  circulation  at  par  in  June.  The  bills  which  were 
in  circulation  in  the  winter  of  1860,  and  spring  of  1861,  were 
the  same  that  were  in  circulation  in  April  and  May,  and  they 
were  used  previous  to  the  18th  of  May  in  the  payment  of  debts 
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and  in  business  as  money.  They  composed  the  currency  almost 
exclusively  at  that  time;  they  were  received  on  deposit.  [*528] 

"  Where  a  deposit  was  made,  generally,  it  was  credited  as 
currency;  if  in  coin  or  Eastern  currency,  it  was  so  noted. 
Where  a  check  was  drawn,  payable  generally,  it  was  paid  in 
Illinois  bank  bills.  Up  to  the  time  when  bills  were  thrown  out 
in  November  and  April,  the  bills  of  those  banks  had  circulated 
as  money  after  the  rejected  bills  had  ceased  to  circulate  as 
money.  Illinois  bank  bills  have  constituted  the  principal  part 
of  the  currency  for  some  nine  or  ten  years.  I  think  those  bills 
have  been  as  near  par,  from  time  to  time,  as  one-half  per  cent, 
since  the  passage  of  the  law.  In  November,  the  banks  here 
had  on  deposit  and  in  their  vaults,  the  bills  of  the  banks  which 
were  then  rejected. 

"  When  the  thirty  banks  were  thrown  out  in  March,  the  banks 
here  had  the  bills  of  those  banks  on  deposit  right  with  the  com- 
mon fund  of  their  depositors,  but  they  did  not  undertake  to 
pay  them  out  on  the  checks  of  their  depositors.  The  banks 
entered  into  an  agreement  not  to  pay  out  the  bills  of  those 
banks  on  account  of  their  depreciation.  They  ceased  to  be  cur- 
rent after  the  banks  here  rejected  them,  but  they  were  current 
to  the  time  of  rejection. 

"  For  one  or  two  years  there  was  a  large  amount  of  Georgia 
bank  bills  in  circulation.  The  issues  of  the  Wisconsin  banks 
have  constituted  a  part  of  the  circulation  during  the  last  ten 
years,  sometimes  for  some  months  quite  a  large  amount  of  them. 
The  bank  notes  of  the  Bank  of  Iowa  constituted  a  very  small 
portion  of  the  circulation  previous  to  the  19th  of  April.  Some 
of  those  notes,  and  also  of  banks  of  Kentucky,  Ohio  and  Indiana, 
also  constituted  a  part  of  the  circulation  in  April  last  and  pre- 
viously. When  I  speak  of  Eastern  currency,  I  mean  New  York 
and  the  New  England  States.  There  were  also  some  bills  of 
Michigan  and  Pennsylvania  in  circulation.  The  notes  of  Indiana, 
Pennsylvania,  Ohio,  Michigan  and  Kentucky  have  always  been 
considered  as  worth  more  than  our  circulation.  When  those 
notes  were  intermixed  with  their  deposit,  it  was  customary  to 
credit  a  premium.  Georgia  bank  notes  passed  as  currency  never 
at  a  premium,  although  the  most  of  it  was  readily  convertible. 
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During  April  and  May  last,  there  was  $30,000  or  $40,000  of 
Georgia  currency  in  circulation. 

"  It  is  the  custom  of  country  bankers  to  keep  accounts  with 
bankers  here.  The  course  of  business  between  them  consists 
in  the  country  bankers  sending  checks  and  drafts  on  other 
banks  and  business  houses,  together  with  currency  at  times, 
which  are  placed  to  their  credit,  and  drawn  against  by  them 
[  *529  ]  as  they  might  need,  and  it  has  been  customary  for  mer- 
chants and  produce  men  generally  to  place  money  to  the  credit 
of  country  banks  with  whom  they  were  dealing  at  the  time. 
No  charge  is  made  either  way  by  the  bankers  here  or  there  for 
the  receiving  or  having  the  money  thus  deposited.  The  ar- 
rangement is  an  accommodation  for  the  country  banker  in  hav- 
ing his  money  here  so  that  he  can  draw  drafts  to  parties  with 
whom  he  deals,  so  as  to  avoid  the  risk  of  sending  money  here. 
The  city  banker  has  usually  a  balance  to  the  credit  of  the 
country  bankers,  which  may  be  an  advantage.  Whatever  is 
thus  placed  to  the  credit  of  the  country  banker,  he  can  draw 
against  it.  The  banker  here  uses  the  money  thus  placed  to  his 
credit  in  the  same  way  as  money  deposited  with  it  by  its  other 
customers.  As  a  general  thing,  a  deposit  account  is  desirable 
to  the  banks.  Banks  make  money  out  of  the  buying  and  sell- 
ing of  exchange,  and  discounting  business  paper  for  business 
men  here;  the  larger  the  amount  of  the  deposit  the  more  it  can 
do.  The  larger  the  general  balance  on  hand  is,  gives  the  bank 
so  much  more  that  they  can  use  in  discounts  and  exchanges. 
From  the  month  of  November  to  the  18th  of  May,  the  fluctu- 
ation in  the  discount  on  circulation  for  gold  was  from  two  to 
twenty  per  cent.,  varying  from  time  to  time  between  these  ex- 
tremes. 

"  After  the  bills  were  rejected  in  November  and  April,  the 
bills  in  the  hands  of  the  banks  here  were  sorted  out  by  them 
and  laid  away.  They  were  not  attempted  to  be  paid  out  by 
the  banks.  The  bills,  after  rejection,  were  put  away  as  so 
much  dead  money.  In  1853  and  1854,  and  perhaps  1855,  the 
bills  of  the  Georgia  banks  disappeared  from  circulation,  mostly. 
In  the  spring  of  1861,  the  bills  of  Iowa  constituted  no  percep- 
tible part  of  the  circulation.  The  bills  of  free  banks  were 
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more  in  circulation  at  that  time  than  the  bills  of  State  banks. 
Our  banks  were  receiving  and  paying  out  $75,000  to  $100,000 
per  day.  It  was  very  rarely  that  we  saw  anything  else  in  cir- 
culation than  Illinois  and  Wisconsin  bank  notes.  There  was 
not  much  difference  in  the  value  of  the  two.  Sometime  in 
April,  Wisconsin  bills  ceased  to  circulate  here.  After  April 
1st,  the  circulation  was  almost  entirely  Illinois  bills. 

"  The  bank  notes  thrown  out  in  November  and  March  were 
assorted  by  the  banks  from  among  their  deposits  and  laid  away 
as  dead.  And  the  same  was  the  case  with  the  bills  of  the  resi- 
due of  the  Illinois  banks  after  the  18th  of  May.  They  like- 
wise then  became  dead,  and  were  thereafter  bought  and  sold  as 
a  commodity  by  brokers." 

The  defense,  by  agreement  with  plaintiff,  stated  that  the  bal- 
ance due  upon  the  accounts  between  the  parties,  was  the  sum 
of  $15,971.23,  as  appeared  from  the  book  of  defendant,  [*530] 
some  payments  having  been  made  since  the  presentation  of  the 
plaintiff's  check  on  the  21st  of  June,  on  checks  which  he  had 
before  drawn,  but  which  had  not  then  been  presented. 

The  defendant  then  offered  in  evidence  an  agreement  signed 
by  the  plaintiff,  of  which  the  following  is  a  copy: 

No.  1. 
CHICAGO  MARINE  AND  FIRE  INSURANCE  COMPANY. 
The  undersigned  agree  to  receive  and  pay  out  as  currency,  in  payment  of 
debts,  and  general  transactions  of  business,  during  the  present  war,  the  notes 
of  all  the  banks  of  this  State  at  present  taken  by  the  following  named  banks 
and  bankers  of  Chicago,  provided  the  bankers  named  below  agree  to  do  the 
same. 

Chicago  Marine  and  Fire  Insurance  Company. 

B.  F.  Carver  &  Co. 

F.  Granger  Adams. 

Hoffman  &  Gelpcke. 

H.  A.  Tucker  &  Co. 

Western  Marine  and  Fire  Insurance  Company. 

Edward  I.  Tinkham  &  Co. 

This  agreement  to  be  terminated  upon  the  transfer  of  our  account  with  the 
Chicago  Marine  and  Fire  Insurance  Company. 

CHARLES  CHANDLER  &  CO. 
Ham.  B.  Dox. 
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The  defendant  also  offered  in  evidence  an  agreement,  of 
which  the  following  is  a  copy: 

No.  2. 

Chicago,  April  2&h,  1861. 
We,  the  undersigned  citizens  and  business  men  of  Chicago,  agree  to  re- 
ceive and  pay  out  as  currency,  in  payment  of  debts,  and  general  transactions 
of  business,  during  the  present  war,  the  notes  of  all  banks  of  this  State  at 
present  taken  by  the  following  named  banks  and  bankers  of  this  city,  pro- 
vided the  bankers  named  below  agree  to  do  the  same : 

Chicago  Marine  and  Fire  Insurance  Company. 
B.  F.  Carver  &  Co. 
F.  Granger  Adams. 
H.  A.  Tucker  &  Co. 

Western  Marine  and  Fire  Insurance  Company. 
Hoffman  &  Gelpcke. 
Edward  I.  Tinkham  &  Co. 
In  accordance  with  the  above,  we  the  undersigned  bankers  do  hereby  ratify 
and  confirm  the  agreement  therein  expressed. 

J.  Young  Scammon, 
President  of  Chicago  Marine  and  Fire  Insurance  Company. 
H.  A.  Tucker  &  Co. 
F.  G.  Adams. 
B.  F.  Carver  &  Co. 
Hoffman  &  Gelpcke. 
Edward  I.  Tinkham  &  Co. 
J.  H.  Woodworth,  Pres't. 

[*531]  H.  B.  Dox  testified  as  follows:  "I  am  cashier  of  the 
Marine  Bank." 

Witness  is  told  to  look  at  agreement  numbered  "  2,"  a  copy 
of  which  is  given  above,  and  states:  "The  first  signature  to 
the  said  agreement  is  that  of  J.  Y.  Scammon.  He  was  presi- 
dent of  the  Chicago  Marine  and  Fire  Insurance  Company. 
This  is  his  signature  attached  to  the  agreement."  Witness 
proves  the  signatures  of  all  the  parties. 

"  My  name  is  signed  to  the  paper  "No.  1  as  secretary.  This 
paper  was  signed  about  the  27th  of  April.  The  agreement 
was  sent  to  plaintiff  abont  the  29th  of  April,  to  be  signed  by 
him.  We  sent  with  it  a  circular  that  we  would  not  receive 
this  kind  of  currency  on  deposit  unless  he  signed  the  agree- 
ment. The  circular  was  attached  on  the  other  half  of  the 
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same  sheet  upon  which  the  agreement  was  printed,  so  that  he 
could  separate  the  circular  from  the  agreement  and  enclose  us 
the  agreement  signed  by  him.  The  circular  also  notified  him 
that  the  business  would  not  be  continued  unless  he  signed  it. 
This  is  a  copy  of  the  circular  enclosed  with  the  agreement. 

No.  3. 
CHICAGO  MARINE  AND  FIRE  INSURANCE  COMPANY. 

Chicago,  April  27th,  1861. 
Dear  Sir: — I  enclose  a  copy  of  an  agreement  entered  into  by  the  bankers 
and  business  men  of  Chicago,  for  your  signature,  should  you  be  disposed  to 
co-operate  with  us.  Our  board  of  directors  have  ordered  that  no  deposits  of 
money  be  received,  or  open  accounts  kept,  with  parties  who  do  not  assent  to 
this  agreement.  Should  it  be  declined,  please  direct  a  transfer  of  your  ac- 
count, collections,  etc.  I  also  enclose  a  list  of  the  names  of  parties  who  have 
to-day  deposited  under  this  agreement. 

Yours  respectfully,  HAMILTON  B.  DOX,  Sec'y. 

"  I  can't  say  when  I  first  saw  the  agreement  signed  by  plain- 
tiff, after  it  was  returned,  or  after  he  had  signed  it." 

(Defendant  read  in  evidence  the  two  papers  above,  numbered 
one  and  two.) 

Witness  adds:  "The  circular  sent  to  plaintiff  was  on  the 
other  half  of  the  sheet  on  which  an  agreement  to  be  signed  by 
plaintiff  was  contained.  This  is  the  circular  (looking  at  the 
paper  numbered  3,  already  referred  to  above,)  which  was  sent 
to  the  plaintiff.  Our  correspondents  to  whom  the  circulars 
were  sent,  tore  off  the  part  to  be  signed  by  them,  and  returned 
only  that  part  with  their  signature  thereon,  keeping  the  other 
part.  [Defendant  then  read  the  circular,  in  evidence.]  Chand- 
ler &  Co.  never  had  any  business  with  defendants  before  the 
month  of  April  last.  The  account  was  opened  on  the  18th  of 
April,  1861.  At  that  time  the  currency  was  in  a  disturbed  and 
unsettled  state  here.  I  don't  think  it  ceased  before  the  [  *532  ] 
18th  of  May  last,  at  which  time  the  whole  currency  broke 
down  and  ceased  to  circulate  as  money. 

"  I  have  seen  the  evidence  of  debt  introduced.  The  defend- 
ant received  for  plaintiff  the  same  kind  of  currency  it  received 
on  its  own  claims.  We  received  Illinois  currency  in  payment 
of  debts  due  the  bank  during  the  same  time  plaintiff's  account 
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continued,  and  the  same  kind  of  currency  that  we  received  was 
that  which  was,  in  general,  in  use  among  banks  and  business 
men,  and  by  the  great  bulk  of  business  community.  The  cur- 
rency was  then  composed  of  Illinois  bank  bills. 

"After  the  thirty  banks  were  thrown  out,  the  nominal 
amount  of  Illinois  banks  in  circulation,  was  $6,500,000.  I 
arrive  at  this  from  the  State  Auditor's  reports.  I  speak  from 
public  rumor.  The  bills  of  the  thirty  banks  which  were  dis- 
credited in  March,  and  which  defendant  had  on  hand,  were  not 
mixed  with  its  other  funds,  but  were  separated  therefrom,  and 
kept  separately.  They  were  not,  after  thrown  out,  paid  or 
offered  to  depositors  on  their  checks.  I  have  been  engaged  as 
a  banker  seven  years.  The  usage  and  custom  of  bankers  is  to 
intermix  all  the  moneys  collected  for  its  customers  as  well  as 
those  kept  on  deposit.  They  were  not  kept  separately.  The 
funds  which  were  received  on  collections  made  for  plaintiff,  went 
into  the  common  funds  of  the  bank.  The  funds  with  which 
plaintiff's  funds  were  intermixed,  were  composed  of  Illinois 
bank  notes.  They  were  made  up  of  such  bank  notes  as  had 
been  in  general  circulation  in  the  spring  of  1861,  except  dis- 
credited notes.  They  were  the  same  kind  that  we  received  for 
our  debts,  and  paid  debts  with,  and  were  received  by  others  for 
the  same  purpose. 

"  The  rate  of  discount  for  specie  on  the  currency  received 
from  plaintiff  was  as  follows,  at  the  rates  specified:  "April 
16th,  rate  of  discount  8  per  cent;  17th,  rate  of  discount  10 
per  cent. ;  20th,  rate  of  discount  10  per  cent. ;  22nd,  sold  very 
sparingly  at  12  per  cent,  discount;  24th,  not  freely  at  15  per 
cent,  discount;  29th,  sold  sparingly  at  10  per  cent,  discount; 
May  1st,  10  per  cent,  discount;  4th,  10  per  cent,  discount; 
6th,  10  per  cent,  discount;  8th,  10  per  cent,  discount;  9th,  10 
per  cent,  discount;  10th,  no  sales,  10  per  cent,  discount;  13th, 
but  little  sold,  10  per  cent,  discount;  15th,  $1,500  sold  at  10 
per  cent,  discount;  17th,  for  what  was  sold,  25  per  cent,  dis- 
count; 18th,  25  per  cent,  discount.  After  that,  no  rate;  the 
currency  ceased  to  circulate  as  money,  and  was  no  longer  used 
as  such.  Exchange  was  readily  sold,  on  16th  April,  at  the 
rate  named;  after  the  20th  April,  it  was  sold  sparingly;  after 
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the  18th  of  May,  and  down  to  the  21st  of  June,  it  had  no  value 
except  for  sale  to  brokers,  who  bought  it  up  for  the  pur-  [*533] 
pose  of  converting  the  same  and  obtaining  the  bonds  of  the 
banks  from  the  State  Auditor.  The  average  price  for  purposes 
of  sale,  from  the  18th  of  May  to  time  of  demand  in  this  case, 
(21st  June, )  I  should  say,  was  between  fifty  and  sixty  cents. 
During  that  time,  and  since  then,  there  was  no  such  thing  in 
circulation,  as  currency,  as  the  bills  of  Illinois  banks.  The 
great  body  of  it  has  risen  in  value  since  that  date.  The  rise  in 
Southern  stocks  has  caused  this.  Since  the  18th  of  May,  the 
bills  fluctuated  in  value  as  the  stocks  on  which  they  were  based 
fluctuated.  After  the  18th  of  May,  there  wTas  nothing  in  use 
which  had  been  used  as  currency  before.  These  drafts  have 
been  paid  by  the  defendant.  [  It  was  here  admitted  that  all  the 
plaintiff 's  drafts  have  been  paid.]  They  were  all  paid  out  of 
the  common  fund  of  the  bank,  which  consisted  of  like  funds 
with  those  which  have  been  described.  No  objection  was  ever 
made  to  such  payment  by  plaintiff.  There  would  be  no  profit 
from  an  account  with  an  interior  bank  unless  the  balance  is 
large.  It  would  be  no  advantage  to  a  bank  unless  they  helped 
to  create  that  balance. 

"  In  April  and  May  last,  the  bankers  were  averse  to  taking 
a  new  account,  on  account  of  the  state  of  the  currency  exposing 
the  bank  to  additional  risk,  and  the  feeling  in  the  business  com- 
munity was  such  at  that  time  that  these  funds  could  not  be 
employed  in  the  transaction  of  business.  The  course  of  these 
funds  was  into  the  banks.  The  funds  could  not,  at  that  time, 
have  been  employed  in  the  business  of  the  bank  to  only  a  limited 
extent.  They  could  not  be  employed  in  the  purchase  of  ex- 
change, and  in  loaning  on  securities  to  a  limited  extent.  Two 
of  the  banks  thrown  out  in  April  were  restored  to  circulation, 
and  were  treated  as  currency.  My  estimate  of  the  average 
value  of  Illinois  bills,  in  June,  does  not  include  the  bills  of  the 
banks  which  had  been  discredited  before  the  first  of  April. 
Our  charge  for  sterling  bills  was  $5  per  pound,  and  the  fifteen 
cents  was  the  difference  in  bank  bills  and  specie;  but  I  will  not 
speak  positively  on  this  point.  The  defendant,  at  the  time  of 
plaintiff's  demand  in  June,  offered  to  pav  its  debts  in  the  bills 
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which  were  current  in  April  and  May.  The  bills  of  the  dis- 
credited banks  were  kept  in  a  separate  place,  and  not  mixed  up 
with  the  funds  of  the  bank. 

"  I  have  no  knowledge,  except  from  bank  books,  that  plain- 
tiff was  not  a  customer  till  April  last.  I  have  not  seen  his 
name  on  the  books.  There  is  no  profit  from  collections  unless 
there  is  a  reliable  average  balance  all  the  time  with  the  bank. 
It  is  customary  for  the  banks  to  use  a  certain  part  of  the  average 
surplus  of  deposits  in  its  general  business  in  buying  exchange 
[*534]  and  in  loaning  money,  and  advancing  to  its  customers 
on  securities. 

"  After  this  agreement  was  signed,  the  bankers  signing  it  re- 
ceived and  paid  out  the  money  described  in  it  in  payment  of 
debts,  and  in  the  general  transaction  of  business,  till  the  circu- 
lation broke  down  after  May  18th.  After  that  time  I  don't 
recollect  an  instance  in  which  Marine  and  Fire  Insurance  Com- 
pany or  defendant  received  those  bills  in  the  payment  of  debts 
or  in  the  general  transaction  of  business.  If  deposited,  they 
were  only  taken  by  them  as  special  deposits.  At  that  time 
both  institutions  had  a  large  amount  of  bills  receivable  (  $800,- 

000  or  $900,000),  which  had  mostly  matured  before.  A  small 
part  matured  after  the  18th  of  May,  perhaps  from  one-eighth 
to  one-fourth  of  the  whole  amount  after  the  18th  of  May.  I 
think  none  of  the  bankers  named  in  the  list  continued  to  take 
any  of  these  bills.     They  were  alike  refused  by  all  as  currency. 

1  was  cashier  of  the  Marine  Bank  of  Chicago,  and  secretary  of 
the  Marine  and  Fire  Insurance  Company.  Scammon  was  pres- 
ident of  both.  The  same  officer  was  paying  teller  and  receiving- 
teller,  and  assistant  cashier  of  both;  the  paying  teller  and  re- 
ceiving teller  acted  for  both;  both  had  same  persons  as  direct- 
ors, and  stockholders  had  same  interest  in  both.  They  held 
equal  shares  in  both;  no  one  could  have  stock  in  one  and  not  in 
the  other.  The  certificate  of  stock  is  a  joint  certificate  in  both. 
There  were  no  separate  shares  in  either.  The  stock  shows  on 
its  face  that  the  share  is  in  both,  and  that  a  transfer  of  it  trans- 
ferred a  share  in  each.  Everything  that  was  done  was  known 
to  the  officers  of  both  institutions. 

"There  was   a  meeting  of  the  bankers  at   the  defendant's 
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office,  preliminary  to  the  making  of  the  agreement  signed  by 
them.  This  meeting  was  held  on  the  26th  of  April.  Three 
officers  of  defendant  were  present  thereat,  the  vice-president 
and  myself.  Scammon  at  that  time  was  in  Springfield.  At 
the  time  this  circular  was  inclosed  to  the  plaintiff,  Scammon 
was  not  here.  We  had  such  a  large  amount  of  Illinois  bills 
we  had  to  keep  a  police  officer.  The  risk  was  also  on  account 
of  the  depreciation,  and  thereby  raising  a  question  with  de- 
positors as  to  the  extent  of  the  liability  of  the  bank.  Plain- 
tiff's deposits  went  into  the  common  deposits  of  the  bank.  No 
attempt  to  keep  them  separate  was  made,  or  ever  is  made,  in 
such  cases.  I  think  plaintiff  was  there  seeking  a  settlement 
of  his  account.  Before  the  demand  was  made  by  him,  he  was 
trying  to  effect  a  settlement  of  his  account.  The  paying 
teller,  at  the  time  of  demand,  had  an  assortment  of  the  differ- 
ent grades  of  bills  with  which  to  pay  depositors.  The  better 
grades  in  April  and  May  were  assorted  and  held  by  the  cashier 
to  keep.  That  which  was  paid  out  was,  during  those  [  *535  ] 
months,  the  worst.  This  assorting  took  place  every  day,  and  the 
best  separated  and  put  away.  The  better  grades  were  thus  re- 
served ;  the  worst  grades  were  put  into  paying  teller's  hands  to 
pay  out.  After  the  18th  of  May,  we  would  take  out  of  that 
fund  to  put  with  and  pay  out  to  depositors.  The  checks  on  de- 
fendant and  Marine  and  Fire  Insurance  Company  were  paid  out 
of  the  same  fund.  Checks  on  the  defendant  were  always  paid 
by  the  Insurance  Company.  The  funds  in  the  hands  of  the 
teller,  on  the  21st  of  June,  to  pay  checks  with,  were  not  so  good 
as  those  in  the  hands  of  the  cashier.  The  reserved  fund  was  the 
best. 

"  The  cashier  had  all  kinds  to  pay  with,  while  the  reserved 
was  the  best.  The  teller  had  in  his  hands  on  that  day  between 
$100,000  and  $200,000.  The  assorting  teller  had  $600,000  to 
$800,000,  and  the  reserved  fund  contained  $300,000  to  $400,000. 
The  assorting  was  made  immediately  after  the  18th  of  May,  and 
was  completed  about  that  time.  The  reserved  fund  was  the 
best,  but  as  the  assorting  teller  had  some  of  the  higher  grades, 
the  paying  teller  would  go  to  the  assorting  teller.  On  the  21st 
of  June,  the  paying  teller  had  in  his  hands  more  than  an  average 
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in  value  of  all  the  bills  of  what  were  actively  in  circulation  in 
April  and  May.  On  the  21st  of  June  the  paying  teller  had  not 
in  his  hands  of  an  average  of  all  the  bills  then  on  deposit  in  the 
bank;  his  assortment  was  much  below  the  average.  The  in- 
structions to  the  teller  were  made  to  pay  plaintiff 's  checks  in  the 
lower  grades  of  currency,  because  his  deposits  were  made  when 
we  were  receiving  only  the  lower  grades.  During  the  seven 
years  last  past,  the  word  currency  meant,  among  bankers,  such 
bank  notes  as  passed  current  among  bankers  and  business  men. 
Currency,  bankable  funds,  and  current  bank  notes,  have  meant, 
and  mean,  the  same  thing  among  them.  Since  1856,  the  cur- 
rency has  been  composed  almost  exclusively  of  Illinois  bank 
notes,  with  some  Wisconsin.  There  were  some  Iowa  in  circula- 
tion, passing  in  small  lots.  There  was  also  some  of  Kentucky 
passing  in  same  way.  Currency,  bankable  funds,  and  current 
bank  notes,  mean  the  same  thing;  that  is  to  say,  the  bank  notes 
which  pass  current  as  money.  The  word  has  always  been  used 
in  the  same  sense  through  all  varying  circumstances,  and  means 
the  paper  circulation  passing  as  money.  It  has  always  been  at 
a  discount  for  coin,  and  is  still.  Par  currency  here  means  just 
the  same  as  currency.  Par  funds  means  the  same  thing  as  cur- 
rency. If  demand  is  made  in  currency  worth  one  hundred 
cents  on  the  dollar,  I  should  think  it  would  be  payable  in  cur- 
[  *536  ]  rency.  The  currency  passes  at  one  hundred  cents  on  the 
dollar,  and  ordinarily  means  a  dollar.  The  teller  was  not 
authorized  to  pay  the  plaintiff  in  anything  but  an  average  of 
the  lower  grades  then  in  the  bank.  The  state  of  mind  referred 
to  by  me  in  the  business  community,  was  in  reference  to  the 
circulation  of  these  bills,  which  prevented  bankers  from  issuing 
these  deposits  in  their  business  to  anything  like  the  usual  ex- 
tent. There  had  been  an  uneasy  feeling  in  regard  to  it  all  the 
previous  winter,  but  it  became  still  more  marked  and  apparent 
after  the  10th  of  April. 

"  The  first  disturbance  in  the  currency  began  in  November 
last,  from  the  16th  to  the  20th.  Nine  banks  were  thrown  out 
after  the  16th  of  November.  Those  were  almost  exclusively 
based  upon  the  stocks  of  the  Southern  States;  no  material 
amount  of  Northern  stocks.  After  that  there  continued  to  be 
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an  uneasy  feeling  in  reference  to  those  which  were  based  on 
same  stocks.  The  confidence,  or  want  of  confidence,  in  the  bills, 
was  governed  by  the  price  of  stocks  in  New  York,  and  also  by 
the  appearance  of  the  political  horizon. 

"  The  first  assorting  by  us  was  in  November,  after  the  nine 
banks  were  thrown  out.  At  that  time  the  defendant  and  Ma- 
rine and  Fire  Insurance  Company  held  from  $60,000  to  $90,000 
of  the  bills  of  rejected  banks.  The  bankers  could  not,  during 
the  winter,  tell  which  would  depreciate,  and  which  would  not, 
until  we  had  the  State  Auditor's  Report  in  January  last,  which 
showed  the  securities  for  each  bank,  and  the  circulation.  Dur- 
ing the  Winter  and  early  months  of  Spring  the  stocks  of  all  the 
banks  were  varying  and  fluctuating.  Previous  to  the  meeting 
of  the  bankers,  at  which  the  thirty  banks  were  thrown  out,  we 
could  not  tell  with  any  certainty  what  banks  would  be  thrown 
out  by  the  bankers.  Of  those  thirty,  we  had  $170,000.  I  have 
no  means  of  telling  how  much  of  the  issues  of  the  same  banks 
was  held  by  the  other  city  bankers.  After  that  meeting,  the 
currency  was  very  unsettled,  and  the  feeling  in  consequence  was 
very  unsettled  and  anxious  in  regard  to  it;  and  that  anxiety 
was  largely  increased  after  the  19th  and  20th  of  April.  When 
hostilities  had  begun,  this  feeling  continued  likewise  to  grow 
worse  till  the  18th  of  May,  when  the  whole  circulation  depreci- 
ated, and  was  thrown  out,  and  ceased  to  circulate.  At  that 
time  the  defendants,  or  Marine  and  Fire  Insurance  Company, 
had  on  hand  between  $1,200,000  and  $1,300,000.  That  amount 
included  all  the  funds  of  all  kinds  in  the  bank,  reserved  fund 
and  all. 

u  After  the  18th,  I  don't  recollect  that  any  money  of  this 
kind  was  offered  on  deposit.  The  defendants  received  and 
continued  to  receive  checks  on  themselves  in  payment  of  [  *537] 
debts  due  the  bank,  and  they  have  received  them  ever  since  in 
payment. 

"  Prior  to  the  18th,  this  currency  had  flowed  into  the 
city  from  the  country  in  an  unusual  degree,  so  that  both  de- 
fendants and  the  Marine  and  Fire  Insurance  Company  had  to 
increase  their  clerical  force.  I  know  that  a  great  many  of  the 
country  bankers  would  not  receive  bills  of  the  banks  which  we 
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were  receiving  here,  though  they  were  received  by  others.  The 
draft  and  current  of  the  circulation  was  into  the  city  at  that 
time.  Before  we  gave  instructions  to  the  paying  teller,  we 
looked  at  the  account,  and  judged  as  near  as  we  could  when  the 
money  was  deposited  by  each  depositor,  and  we  went  on  the 
basis  that  those  who  had  deposited  in  April  and  May  were  only 
entitled  to  the  lower  grades  of  the  currency,  for  the  reason  that 
was  all  we  did  get  in  those  months;  and  the  instructions  to  the 
teller  were  given  accordingly.  Those  whose  deposits  had  come 
in  before  April,  were  entitled  to  a  better  class  of  currency.  No 
special  instructions  were  given  to  teller  in  plaintiff 's  case.  The 
average  value  of  what  was  actually  in  circulation  in  April  and 
May,  was  from  fifty  to  sixty  cents  on  the  dollar;  but  that  esti- 
mate does  not  include  the  bills  which  had  been  rejected;  but 
taking  the  whole  body  of  the  bills  together,  it  was  from  sixty 
to  seventy  cents  on  the  dollar.  This  estimate  includes  good, 
bad  and  indifferent,  whether  in  actual  circulation,  or  assorted 
and  withheld  from  circulation. 

"  I  can't  say  that  I  have  any  personal  knowledge  of  what  was 
deposited  by  plaintiff.  I  could  not  say  when  the  deposits  were 
made  by  the  person  whose  checks  the  plain  tiff  deposited,  whether 
in  April  or  May,  or  previously;  have  no  knowledge  on  the  sub- 
ject. All  the  drafts  deposited  by  plaintiff',  drawn  on  other 
banks,  were  paid  by  those  banks  in  the  course  of  our  daily  ex- 
changes. The  defendant  was  ordinarily  the  creditor  in  all  those 
settlements.  The  defendant  had  more  customers  who  ^ave 
checks  and  drafts  on  other  banks,  and  deposited  with  others, 
than  the  others  had  on  us.  If  we  had  done  less  with  other 
banks,  plaintiff  would  have  been  better  off.  None  of  the  No- 
vember discredited,  belonged  to  the  Marine  Bank.  This  all 
belonged  to  the  Marine  and  Fire  Insurance  Company.  None 
of  the  $170,000  belonged  to  defendant.  All  of  it  belonged  to 
the  Marine  and  Fire  Insurance  Company.  I  don't  recollect 
how  much  of  the  currency  we  had  on  hand,  on  May  18th,  be- 
longed to  defendant.  I  don't  know  that  any  of  it  did.  After 
the  18th,  neither  the  Marine  and  Fire  Insurance  Company,  nor 
the  defendant,  received  checks  on  other  banks,  or  Illinois  bank 
[  *538  ]  notes,  in  payment  of  debts  due  them,  nor  would  the 
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other  banks.  I  don't  know  of  a  single  instance  in  which  those 
bills  were  nsed  as  currency  or  money  after  the  18th.  Defend- 
ant was  organized  under  the  general  banking  law,  some  time 
after  that  law  went  into  force." 

Defendant  below  here  offered  the  following  in  evidence, 
which  were  read  as  such,  viz. : 

Letter  from  plaintiff  to  defendant,  April  29th,  1861: 

Macomb,  III.,  April  29. 
H.  B.  Dox,  Esq.,  Cashier  Marine  Bank,  Chicago: 

Dear  Sir: — We  notice  in  the  Reports  a  list  of  current  money,  in  the  Tri- 
bune of  this  morning,  that  they  report  the  three  following  banks  as  good : 
Grayville  Bank,  Shawanese  Bank,  Southern  Bank  of  111.  Do  you  take  these? 
Please  inform  us,  and  oblige 

Yours  truly,  CHAS.  CHANDLER  &  CO. 

Per  H.  C.  Truman. 

Letter  from  plaintiff  to  defendant,  May  10th: 

Macomb,  III.,  May  10,  1861. 
H.  B.  Dox,  Cashier  Marine  Bank: 

Enclosed  find  for  Col.  and  our  credit: 

0.  S.  Camp, $1,600.00. 

Yours  truly,  CHAS.  CHANDLER  &  CO. 

Per  J.  H.  Cummings. 

Letter  from  plaintiff  to  defendant,  May  14th: 

Macomb,  Ills.,  May  14th,  1861. 
H.  B.  Dox,  Cash.  Marine  Bank: 

Dear  Sir: — Please  send  us,  per  express,  currency,  $2,000. 

Yours  truly,  CHAS.  CHANDLER  &  CO. 

Per  J.  H.  Cummings. 

Letter  from  plaintiff  to  defendant,  June  10th: 

Macomb,  III.,  June  10th,  1861. 
H.  B.  Dox,  Cashr.,  Chicago,  III.: 

Please  render  our  account  current,  as  we  wish  to  compare  with  our  books. 
Yours  truly,  CHARLES  CHANDLER  &  CO. 

Pr.  J.  H.  Cummings. 

The  court  gave  the  following  instructions,  which  were  read 
to  the  jury;  to  the  giving  of  which  instructions  the  defendants 
excepted : 

1.  A  deposit  commonly  signifies  a  bailment  of  property 
for  custody  without  compensation,  the  title  remaining  with 
Yol.  XXYII.  —  41  641 


538  OTTAWA, 


Marine  Bank  of  Chicago  v.  Chandler. 


the  depositor,  and  the  depositary  acquiring  no  right  in  the 
thing  deposited,  but  to  its  mere  possession  and  custody. 
Hence  the  depositor  is  entitled  to  a  return  of  this  specie 
chattel  on  demand,  and  to  an  action  to  recover  its  possession 
when  wrongfully  withheld.  As  a  consequence  of  this  princi- 
[*539]  pie,  if  the  property  is  lost,  stolen  or  destroyed,  while  in 
the  possession  of  the  depositary,  and  without  gross  or  willful 
negligence  on  his  part,  the  loss  falls  on  the  depositor. 

2.  But  where  the  subject  matter  of  the  deposit  or  loan  is 
money,  wheat  or  other  property,  and  it  is  delivered  to  the 
depositary  for  use  or  consumption,  the  law  implies  a  contract 
to  return,  not  the  thing  deposited  or  lent,  but  an  equivalent  of 
the  same  kind,  nature  or  quality.  In  such  cases  the  title  to 
the  thing  deposited  rests  in  the  depositary  ipso  facto,  and  it 
remains  at  his  risk.  The  only  right  of  the  depositor  is  to  a 
return  of  an  equivalent  in  kind  or  value,  and  his  right  is  not 
impaired  by  reason  of  the  subsequent  loss  or  destruction  of  the 
property  in  the  hands  of  the  depositary. 

3.  Such  is  ordinarily  the  relation  implied  by  law,  from  the 
dealings  between  a  banker  and  his  customer,  where  no  special 
agreement  exists  varying  their  rights.  The  money,  checks  or 
bills  which  are  the  subject  of  the  deposit,  become  the  property 
of  the  bank,  and  the  depositor  becomes  a  creditor.  If  stolen, 
lost  or  destroyed,  or  if  they  become  of  no  value  by  reason  of 
depreciation,  the  bank  must  sustain  the  loss.  His  legal  title 
having  passed  by  operation  of  law,  his  right  is  resolved  into  a 
mere  chose  m  action,  or  claim  against  the  bank  for  the  value 
of  the  deposit,  usually  fixed  by  the  credit  given,  as  in  the  case 
of  an  ordinary  loan  of  money.  Indeed,  a  general  deposit  with 
a  bank  is  termed  a  gratuitous  loan,  payable  to  the  depositor  on 
demand. 

4.  In  this  case,  therefore,  the  first  question  for  the  jury  to 
consider,  is,  what  is  the  nature  and  character  of  the  relation 
arising  out  of  the  dealings  between  these  parties  as  disclosed  by 
the  evidence?  Is  it  the  ordinary  relation  of  a  customer  with 
his  banker?  If  so,  then  what  was  the  subject  matter  of  the 
deposit?    Was  it  money, or  currency,  or  something  else?    And, 
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first,  as  to  the  relation  of  banker  and  customer;   on  this  point 
the  court  instructs  the  jury : 

5.  That  if  the  defendant  was  engaged  in  banking,  and  in 
receiving  general  deposits  from  its  customers;  if  the  plaintiff, 
as  an  interior  banker,  kept  a  deposit  account  with  the  defend- 
ant, and  deposited  drafts,  checks  and  currency  to  his  own 
credit,  to  be  drawn  against  from  time  to  time,  in  accordance 
with  the  usage  of  banks ;  that  if  the  moneys  thus  deposited 
were,  according  to  like  usage,  mingled  and  intermixed  with 
the  moneys  of  other  depositors,  and  used  by  the  defendant  in 
the  course  of  its  business,  then  and  in  that  case  the  relation 
implied  by  law  is  that  of  banker  and  customer,  or  debtor  and 
creditor,  and  the  title  to  the  currency  or  money  deposited 
vested  in  the  defendant,  and  in  the  absence  of  any  special 
arrangement  or  understanding  varying  or  modifying  [  *540  ] 
the  rights  of  the  parties,  the  subject  of  the  deposit  remained  at 
the  risk  of  the  defendant. 

6.  If  this  relation  is  found  to  have  existed,  the  jury  should 
next  inquire  into  the  nature  and  subject  of  the  deposit.  Was 
it  money,  current  bank  bills,  or  depreciated  bills  of  Illinois 
banks,  circulating  at  the  time  as  money?  If  the  latter,  then 
were  these  bills  received  on  deposit  as  money  or  currency,  to  be 
accounted  for  on  demand,  in  like  current  funds  or  money?  Or 
were  they  received  as  depreciated  bills  eo  nomine  upon  an 
agreement,  expressed  or  implied,  that  they  should  be  accounted 
for  in  identically  like  bills  of  the  Illinois  banks,  whether  cur- 
rent oruncurrent  at  the  time  of  demand?  In  determining  this 
question,  the  jury  should  inquire  into  the  course  of  dealing 
between  the  parties,  the  state  and  condition  of  the  currency, 
the  nature  and  value  of  the  deposits,  and  whether  or  not  any 
express  arrangement  existed  regulating  and  fixing  the  basis  of 
their  dealings  with  each  other. 

7.  On  this  point  the  court  instructs  the  jury,  that  if  they 
find,  from  the  evidence,  that  the  deposits  were  made  in  Illi- 
nois bank  bills,  passing  current  at  the  time  in  all  business 
transactions  as  money,  and  as  such  were  accepted  and  credited 
by  the  defendant,  then  the  law  implies  a  promise  to  pay  in  Illi- 
nois or  other  bank  bills  current  at  the  time  of  demand,  though 
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the  bills  deposited  were  subject  to  a  discount  for  specie  when 
deposited,  and  subsequently  became  entirely  discredited  and 
greatly  depreciated.  Such  a  contract  can  only  be  discharged 
by  the  payment  or  tender  of  bank  notes  current  at  the  time  of 
demand,  or  their  equivalent  in  money;  and  the  measure  of  the 
plaintiff's  damages,  in  this  case,  would  be  such  value  on  the 
21st  of  June,  the  time  of  the  demand,  with  interest  thereon  to 
date.  And  if  no  bank  notes  were  then  in  circulation  as  money, 
the  engagement  became  absolute  for  the  payment  of  money. 
For  when  an  amount  of  money  is  made  payable  in  a  particular 
thing,  the  contract  can  only  be  discharged  in  the  identical  de- 
scription of  property  called  for  in  money.  Nothing  else  can  be 
substituted. 

8.  It  must,  therefore,  be  manifest  to  the  jury,  that  the 
rights  of  the  parties  here  strictly  depend  upon  the  nature  of 
the  deposit,  and  their  intentions  concerning  it.  Whether  the 
deposit  of  bills  was  made  and  accepted  as  currency  on  the 
basis  of  money,  and  credited  as  such,  or  as  a  commodity  or 
species  of  property,  to  be  accounted  for  in  the  like  kind  and 
quality,  rather  than  in  money.  The  law  will  allow  parties  to 
deal  with  each  other  on  any  basis  which  is  legal,  and  their 
intentions  will  govern  in  the  determination  of  their  respective 
[  *541  ]  rights.  No  principle  prevented  these  parties  from  deal- 
ing with  each  other  in  Illinois  bank  bills  as  a  specific  commo- 
dity or  as  currency.  If  the  deposits  were  intended  to  be  re- 
ceived as  currency,  and  were  credited  at  their  nominal  value  as 
such,  then  the  law  will  enforce  the  payment  in  currency,  though 
the  bills  were  depreciated  below  their  nominal  value,  and  have 
since  gone  out  of  circulation  altogether.  Parties  make  their 
own  contracts,  and  mere  inadequacy  of  consideration  is  never 
a  defense  to  them,  unless  so  gross  as  to  be  evidence  of  fraud. 
If,  on  the  other  hand,  the  parties  were  dealing  in  these  bills  as 
a  species  of  merchandise,  to  be  repaid  in  kind  or  value,  then  the 
law  will  enforce  the  agreement,  and  not  impose  a  different  one 
upon  them.  When  the  subject  of  deposit  is  ascertained,  then 
the  law  will  imply  a  promise  to  pay  in  kind,  or  an  equivalent  in 
value.  If  money,  then  in  money;  if  currency,  then  in  cur- 
rency; if  in  stock  or  depreciated  bank  notes  as  a  species  of 
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property,  then  in  each  case  the  like,  and  not  in  some  tiling  else 
of  a  different  nature  or  value.  Where  the  deposit  is  property, 
then  a  merchantable  article  of  average  value  of  'the  kind  de- 
posited must  be  delivered  under  the  contract,  and  less  than  that 
will  not  be  a  legal  tender. 

9.  Therefore,  if  the  jury  find,  from  the  evidence,  that  by 
the  course  of  dealing  between  the  parties,  or  by  their  express 
agreement,  the  deposits  were  made  in  depreciated  bank  bills, 
and  as  such  accepted,  to  be  repaid  by  the  defendant  in  the  same 
kind  of  bills,  without  regard  to  their  value  as  currency,  or  in 
money  at  the  time  of  the  demand,  then  the  measure  of  plain- 
tiff's damages  is  the  value  in  money  of  an  average  lot  of  such 
Illinois  bank  bills  as  were  in  circulation  after  the  first  of  April, 
of  the  nominal  amount  due  the  plaintiff,  with  interest  at  6  per 
cent,  to  this  date. 

10.  As  a  part  of  the  evidence  tending  to. establish  the  char- 
acter of  the  arrangements  and  relations  between  the  parties,  a 
paper,  signed  by  the  plaintiff,  and  in  the  following  words,  has 
been  given  in  evidence,  viz.: 

Chicago,  April  26th,  1861. 

"We,  the  undersigned,  citizens  and  business  men  of  Chicago, 
agree  to  receive  and  pay  out  as  currency,  in  payment  of  debts, 
and  in  the  general  transactions  of  business,  during  the  present 
war,  the  notes  of  all  the  banks  of  this  State  at  present  taken 
by  the  following  named  banks  and  bankers  of  this  city,  pro- 
vided the  bankers  named  below  agree  to  do  the  same." 

To  this  is  attached  the  following  instrument,  purporting  to 
be  signed  by  all  the  banks  and  bankers  therein  named : 

"  In  accordance  with  the  above,  we,  the  undersigned,  bank- 
ers, do  hereby  ratify  and  confirm  the  agreement  there-  [  *542  ] 
in  expressed." 

11.  Among  the  bankers  referred  to,  are  two  incorporated 
companies,  and  their  assent  is  expressed  by  the  signatures  of 
their  respective  presidents.  It  is  claimed  by  the  plaintiff  that 
if  those  officers  had  no  authority,  express  or  implied,  to  execute 
the  agreement,  the  plaintiff  is  not  bound  by  the  promise  al- 
leged, as  his  promise  is  conditional.  This  is  the  law,  and  be- 
fore any  weight  as  evidence  shall  be  given  to  this  agreement, 
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in  determining  the  basis  of  the  dealings  between  the  parties, 
the  jury  must  be  satisfied,  from  the  evidence,  that  it  was  signed 
by  authority 'of  said  companies,  and  is  binding  upon  them;  un- 
less signed  by  all  the  parties  named,  it  is  not  in  force  as  against 
the  plaintiff,  and  the  defendant  can  derive  no  benefit  under  it. 
Therefore, 

12.  If  the  jury  find  that  no  express  authority  existed,  and 
that  the  only  evidence  from  which  an  authority  could  be  im- 
plied is  the  fact  that  those  institutions  continued  to  do  business 
with  such  bank  notes  as  are  described  in  the  said  agreement,  in 
the  same  manner  as  they  had  done  before,  then  such  fact  is  not 
in  itself  sufficient  for  that  purpose.  And  unless  the  jury  should 
further  find  that  the  making  of  such  an  agreement  was  within 
the  scope  of  the  duties  of  the  officers  signing  it,  they  will  re- 
ject it  altogether  from  their  consideration. 

13.  If  the  jury  find  .that  the  instrument  was  duly  executed 
by  the  parties,  then  its  operation  is  by  way  of  estoppel,  so  far 
as  third  persons  were  induced  to  act  upon  the  faith  of  it.  In 
this  view  it  is  not  material  whether  it  was  actually  signed  by 
the  defendant  as  well  as  by  the  plaintiff,  in  order  to  give  the 
defendant  a  right  to  claim  under  it.  But  to  entitle  the  de- 
fendant to  make  that  claim,  it  must  be  proved  that  the  defend- 
ant dealt  with  the  plaintiff  solely  with  reference  to  and  on  faith 
of  it.  But  if  the  defendant  did  not  rely  upon  it,  and  its  deal- 
ings with  the  plaintiff  had  no  reference  to  it,  then  the  plaintiff 
is  not  estopped  from  alleging  the  want  of  mutuality  or  binding 
obligation  of  the  same,  and  the  jury  should  disregard  it. 

14.  But  the  evidence  in  this  case  may  show  that  the  busi- 
ness relations  between  the  parties  were  of  a  two-fold  character, 
viz.,  that  of  principal  and  agent,  with  respect  to  the  checks 
and  drafts  sent  by  the  plaintiff  for  collection,  and  of  depositary 
of  the  moneys  after  they  were  collected  by  the  defendant.  If 
the  defendant  was  thus  employed,  and  as  agent  received  bills 
and  drafts  for  collection,  then  the  law  imposed  upon  the  de- 
fendant the  duty  of  making  such  collections  in  money,  unless 
authorized  to  collect  the  same  in  the  depreciated  currency  then 
in  circulation  as  money.  Such  authority  may  be  implied  from 
[*543]  the  course  of  dealing  between  the  parties.     If  the  jury 
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find  that  such  authority  was  given,  and  that  the  defendant  was 
instructed  to  collect  in  such  bills  and  put  the  same  to  the  plain- 
tiff's credit  as  a  depositor,  and  did  so,  then  the  liability  of  the 
defendant  is  that  of  a  depositary  of  the  plaintiff's  funds,  and 
is  to  be  ascertained  and  settled  by  an  application  of  the  princi- 
ples already  stated.  In  other  words,  the  case  is  left  before  the 
jury  precisely  as  if  the  defendant  had  received  no  paper  for  col- 
lection, and  as  if  the  several  deposits  had  been  made  in  Illi- 
nois currency  by  the  plaintiff,  and  not  through  the  medium  of 
collections.  That  is  to  say,  were  the  deposits  made  as  currency 
treated  as  money  in  the  dealings  of  the  parties,  or  in  deprecia- 
ted bills  as  such,  as  already  more  clearly  defined  in  these  in- 
structions ? 

Defendant  asked  the  court  to  give  the  following  instructions 
to  the  jury,  which  the  court  refused  to  do;  to  which  decision 
in  refusing  to  give  such  instructions,  defendant  then  and  there 
excepted : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  funds  re- 
ceived by  defendant  were  received  in  payment  of  notes,  drafts 
or  bills  sent  to  defendant  for  collection,  and  that  the  said  notes, 
drafts  or  bills  were  collected  for  plaintiff  at  his  instance  or  re- 
quest, either  express  or  implied,  in  depreciated  Illinois  bank 
notes  or  currency,  and  not  specie,  then  the  law  is  for  defendant 
in  this  action,  the  declaration  being  only  for  money,  and  not 
depreciated  currency  or  other  specie  commodity  or  property. 

2.  If  the  jury  believe,  from  the  evidence,  that  defendant, 
acting  at  the  instance  and  request  of  plaintiff,  received  by  way 
of  collection  for  him  the  funds  sued  for  in  this  action,  and  such 
funds  were  depreciated  bank  notes  or  currency  at  the  time  they 
were  collected,  then  the  plaintiff  could  only  recover,  in  any 
event,  the  value  of  the  funds  collected,  or  the  balance  on  hand  at 
the  time  of  demand  made  on  the  21st  of  June,  1861,  with 
interest. 

3.  If  the  jury  believe,  from  the  evidence,  that  at  any  time 
during  the  continuance  of  the  business  transacted  between  the 
plaintiff  and  defendant,  that  the  plaintiff  stipulated  or  agreed 
that  during  the  war  they  would  receive  and  pay  out  Illinois 
bank  notes  in  payment  of  debts,  and  ordinary  transactions  of 
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business,  and  the  defendant,  relying  upon  such  agreement,  ac- 
cumulated a  balance  of  collections,  made  upon  account  of  plain- 
tiff, in  such  Illinois  bank  notes,  and  that  the  funds  sued  for 
were  received  in  Illinois  bank  notes,  upon  plaintiff 's  collections 
and  account,  then  the  plaintiff  can  only  be  entitled  to  receive 
such  notes,  or  in  case  of  refusal  of  defendant  to  pay  him  such 
[  *544  ]  notes,  then  their  value  in  money  or  coin  at  the  time  of 
demand  made  on  the  21st  of  June,  1861. 

But  if,  upon  demand  made,  the  plaintiff  was  offered  Illinois 
bank  notes  in  payment  of  his  balance,  then  the  plaintiff  cannot 
recover  in  this  action,  the  tender  having  discharged  the  defend- 
ant of  any  default,  or  failure  to  perform  his  contract. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant collected,  at  the  request  of  plaintiff,  or  by  his  assent,  large 
amounts  of  Illinois  bank  notes  or  currency,  depreciated  in 
value  at  the  time  below  that  of  specie,  in  payment  of  bills, 
drafts,  or  notes,  sent  to  defendant  by  plaintiff  for  collection,  and 
held  the  proceeds  subject  to  his  demand,  according  to  his  re- 
quest, or  instructions,  and  according  to  the  ordinary  usage  of 
bankers  in  such  cases,  then  and  in  that  case  there  wTas  existing 
the  relation  of  agent  on  the  part  of  defendant  to  the  plaintiff 
as  their  principal ;  and  if  defendant  exercised  the  ordinary  dil- 
igence of  other  bankers  in  like  cases,  then  and  in  such  case  the 
law  does  not  cast  the  risk  of  further  depreciation  or  loss  on  the 
funds  received,  upon  defendant;  and  the  plaintiff  can  only  re- 
cover the  actual  or  average  value  of  the  depreciated  medium 
at  the  time  of  the  demand  made  by  the  plaintiff. 

5.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
acted  in  pursuance  of  the  request,  or  by  direction  or  assent  of 
plaintiff,  in  making  collections  of  checks,  notes  or  bills  in  Illi- 
nois bank  notes  or  currency,  when  they  were  depreciated  at  a 
value  below  that  of  specie,  and  the  defendant  acted  with  ordi- 
nary diligence,  according  to  the  usage  and  custom  existing 
among  bankers  in  Chicago — this  constituted  the  relation  of 
principal  and  agent,  and  defendant  was  not  liable  to  plaintiff 
except  for  the  same  or  like  funds  to  those  received ;  and  if  such 
funds  were  tendered  to  plaintiff  on  demand  made,  it  was  a  suf- 
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ficient  discharge  of  the  liability  arising  out  of  the  contract  be- 
tween them. 

6.  If  the  jury  believe,  from  the  evidence,  that  plaintiff 
sent  to  defendant  for  collection,  notes,  bills  and  drafts,  with 
the  knowledge  that  the  financial  business  of  this  place  was 
done  with  a  depreciated  currency,  fluctuating  in  value  from 
causes  out  of  the  control  of  the  defendant,  and  expressly  or 
impliedly  authorized  the  defendant  to  receive  payment  of  such 
collections  in  such  currency,  and  that  defendant  did  so  receive 
payment  of  them  in  such  depreciated  currency,  and,  by  direc- 
tion of  plaintiff,  placed  such  funds  so  received  to  his  credit; 
and  if  the  jury  further  believe,  from  the  evidence,  that  de- 
fendant mingled  the  funds  so  received  with  its  own  funds  of  a 
similar  character,  according  to  the  usage  and  custom  of  bank- 
ers in  like  cases,  and  that  all  defendant's  like  funds,  in-  [  *545  ] 
eluding  those  collected  for  the  plaintiff,  depreciated  in  value 
after  such  collection,  from  causes  not  within  the  control  of  de- 
fendant, then  the  loss  of  such  depreciation  of  the  funds 
collected  by  defendant  for  plaintiff,  must  be  borne  by  the 
plaintiff;  and  he  is  only  entitled  to  recover  of  the  defendant 
such  sum  of  money  as  the  jury  shall  believe,  from  the  evidence, 
was  the  average  value  in  coin,  on  the  21st  day  of  June,  1861,  of 
the  notes  of  all  the  banks  of  Illinois  that  were  used  as  currency 
after  the  first  day  of  April,  1861,  with  interest  from  that  date 
for  the  balance  due  from  defendant  to  plaintiff  for  such  col- 
lections. 

7.  If  the  jury  believe,  from  the  evidence,  that  it  is  the 
usage  and  custom  of  banks  and  bankers  to  mingle  all  the 
funds  received  by  them  in  a  common  mass,  and  that  according 
to  such  usage  the  defendant  mixed  the  funds  received  on  ac- 
count of  plaintiff  with  its  own,  and  that  its  own  funds  with 
which  plaintiff's  were  mingled  were  composed  of  the  notes  of 
the  banks  of  Illinois,  received  by  it  in  its  ordinary  course  of 
business  for  itself  and  its  customers,  which  were  afterwards 
depreciated  in  value  from  causes  not  within  defendant's  control, 
then  the  loss  by  such  depreciation  on  plaintiff's  funds  must  fall 
on  him. 

Therefore,  if  the  jury  believe,  from  the  evidence,  that  at  the 
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time  defendant  made  the  collections  for  plaintiff,  and  the  several 
other  deposits  were  made  by  him,  the  circulating  medium  of 
this  vicinity  and  city  was  the  depreciated  notes  of  the  banks  of 
this  State  and  Wisconsin,  and  that  plaintiff  knew  it,  and  ex- 
pressly or  impliedly  authorized  defendant  to  collect  his  notes, 
drafts  and  checks  in  those  bills,  place  them  to  his  credit,  and 
mix  them  with  the  like  bills  belonging  to  defendant,  and  that 
the  parties  dealt  with  each  other  with  the  understanding  that 
defendant  should  collect  such  currency  or  depreciated  paper 
money,  and  that  plaintiff  should  only  demand  like  funds  of 
defendant  in  payment  of  such  collections,  whether  of  current 
value  at  the  time  of  demand  or  not,  then  the  loss  by  the  depre- 
ciation of  such  funds  after  they  were  received  by  defendant  must 
fall  on  the  plaintiff,  for  the  balance  due  from  defendant  to  the 
plaintiff  for  collections  made  for  him,  which  nominal  balance  is 
agreed  to  be  the  sum  of 

The  jury  found  plaintiff's  damages  at  $16,375.83 — a  new 
trial  was  denied,  and  a  judgment  was  rendered  on  the  verdict. 

The  following  are  the  errors  assigned: 

1.  The  court  erred  in  permitting  the  evidence  offered  to  go 
in,  under  the  money  counts  of  the  declaration,  against  the 
objections  of  defendant. 

2.  The  court  erred  in  giving  his  instructions  to  the  jury. 

[  *546  ]  3.  The  court  excluded  and  refused  to  give  the  in- 
structions asked  for  by  defendant. 

4.  A  new  trial  should  have  been  awarded  to  defendant,  the 
verdict  in  the  case  being  against  the  law  and  the  evidence. 

5.  A  new  trial  should  have  been  awarded,  upon  the  ground 
that  the  whole  record  and  evidence  shows  that  the  plaintiff 
recovered  as  for  "money  had  and  received,"  the  same  as  if 
money,  and  not  bank  notes,  or  indebtedness,  had  been  the  real 
and  only  foundation  and  cause  of  action. 

6.  The  court,  in  all  its  ruling,  treated  depreciated  bank 
notes  or  currency,  the  same  as  money,  and  allowed  the  jury  to 
assess  damages  as  upon  a  cause  of  action  founded  upon  money, 
instead  of  a  contract,  or  cause  of  action,  payable  in  other  com- 
modities only. 

7.  The  court  refused  to  instruct  that  money  only  could  be 
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the  subject  of  the  recovery  in  action,  and  that  if  bank  notes 
were  non-specie  paying,  or  depreciated,  they  could  not  be 
regarded  as  money  by  the  court  or  jury,  in  any  case  whatever. 

8.  The  court  refused  to  instruct  that,  in  cases  of  agency,  the 
plaintiff,  or  principal,  took  all  the  risk  of  loss  or  depreciation 
on  currency,  where  the  agent  followed  his  directions  in  receiv- 
ing and  holding  it;  and  that  in  this  case,  such  was  the  re- 
lation legally  existing  between  the  parties. 

9.  The  court  gave  no  instructions  as  asked,  but  delivered  a 
general  essay,  or  principle,  which  had  no  application  to  the 
facts  in  the  case. 

10.  The  whole  recovery  is  a  subversion  of  the  clearest  and 
most  fundamental  principles  of  law.  1st.  In  setting  up  false 
standards  of  value  in  actions  for  money.  2nd.  In  establishing 
a  false  measure  of  damages.  3rd.  In  charging  an  agent  in 
respect  to  losses  of  his  principal.  4th.  Putting  bank  notes, 
not  equivalent  to  coin,  or  specie,  in  the  place  of  money. 

0.  Beckwith,  Fuller  &  McCagg,  and  Thomas  Hoyne,  for 

Appellant. 

J.  Gary,  for  Appellee. 

Walker,  J.  In  determining  this  case,  it  will  be  proper, 
first  to  determine,  whether  the  deposits  made  by  appellee  were 
a  bailment  only,  for  safe  keeping  by  the  bank,  or  were  made  to 
be  passed  to  appellee's  credit,  in  the  usual  course  of  banking 
business.  If  for  the  former  purpose,  then  the  appellee 
must  be  responsible  for  any  depreciation  in  the  value  of 
the  funds  which  occurred,  before  a  demand  was  made,  if 
appellant  in  good  faith  preserved  the  identical  funds  placed  in 
the  hands  of  the  bank.  If  the  relation  of  the  bank  to  [  *547  ] 
appellee,  was  simply  that  of  a  bailee  for  safe  keeping,  and  the 
identical  funds  were  preserved,  and  a  loss  ensued  by  deprecia- 
tion, no  rule  of  law,  principle  of  reason  or  justice,  can  hold  the 
bank  liable  for  such  a  loss.  Such  a  liability  would  be  inconsis- 
tent with  the  undertaking,  which  would  only  require  a  return 
of  the  thing  deposited,  uninjured  by  the  acts  or  neglect  of  the 
bailee.       The    fact   that  the  deposit  consisted  of  bank  bills, 
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would  not  distinguish  it  from  a  deposit  for  safe  custody,  of 
articles  of  property,  in  the  rights,  duties  and  liabilities  incur- 
red by  the  parties. 

If,  on  the  contrary,  the  deposits  were  designed  by  the  parties 
to  have  become  a  loan  to,  or  indebtedness  by  the  bank,  the  re- 
lation of  the  parties  would  have  been  that  of  any  other  debtor 
and  creditor.  Banks,  in  the  transaction  of  their  business,  may 
occupy  either  of  these  relations.  But,  when  the  funds  are  de- 
posited to  be  held  and  returned  in  the  same  bills  or  coin,  the 
deposit  becomes  a  special  one,  entirely  different  from  a  general 
one,  which  authorizes  the  bank  to  use  the  funds  in  the  course 
of  their  business.  In  this  case,  the  evidence  shows,  that  the 
deposits  arose  from  collections,  made  by  the  bank,  for  the  ap- 
pellee. The  latter,  at  various  times,  forwarded  to  the  former, 
perhaps  without  an  exception,  bills,  notes  and  checks,  which, 
when  collected,  were  placed  to  appellee's  credit. 

The  funds  thus  received  were  placed  in  the  general  fund  of 
the  bank,  and  paid  out  indiscriminately  in  the  course  of  the 
business  of  the  bank.  The  evidence  likewise  shows,  that  these 
funds  when  collected  were  current,  and  passed  as  money  in  the 
payment  of  debts,  and  the  various  other  business  transactions. 
They  at  that  time  answered  all  the  purposes  of  money,  and  ap- 
pellee was  credited  by  them  as  money.  From  all  of  the  evidence 
in  the  case,  it  appears,  that  the  parties  considered  and  treated 
it  as  money,  until  the  18th  of  May,  when  it  became  so  much 
depreciated  that  it  ceased  to  circulate  as  such,  and  was  thence- 
forth considered  and  treated  as  a  commodity,  bought  and  sold 
by  the  banks  and  brokers  at  a  heavy  discount.  E"or  was  there 
any  evidence  tending  to  show,  that  the  bank  had  any  directions 
to  hold  the  identical  funds  received  at  the  risk  of  appellee. 
Nor  is  there  any  pretense  that  the  bank  has  lost  a  farthing,  on 
the  money  collected.  It  went  into  the  common  fund  of  the 
bank,  and  for  aught  that  appears,  every  dollar  may  have  been 
paid  out  at  par,  before  it  ceased  to  circulate  as  money. 

But  as  the  relation,  of  the  parties  to  each  other,  was  that  of 

debtor  and  creditor,  even  if  no  portion  of  the  funds  had  been 

[*548  ]  disposed  of  by  the  bank,  the  liability  would  have  been 

the  same.     As  well  might  the  purchaser  of  a  horse,  of  grain  or 
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other  commodity,  when  called  on  to  pay,  insist  that  the  article 
had  depreciated  in  value,  since  the  purchase,  and  that  he  should 
be  relieved  from  paying  the  amount  of  the  depreciation.  No 
one  would  ever  suppose,  that  if  a  merchant  were  to  purchase  a 
quantity  of  grain  or  other  produce,  and  give  the  seller  a  credit 
at  the  market  price,  and  it  afterwards  declined  in  the  market, 
that  the  loss  would  fall  upon  the  seller,  or  that  he  should  re- 
ceive the  same  quantity  and  quality  of  grain.  The  same  is  true 
of  almost  every  character  of  business  transactions  involving  a 
sale.  To  establish  as  a  rule,  that  in  cases  of  that  character,  the 
loss  by  depreciation  in  price,  or  otherwise,  should  fall  upon  the 
seller  and  not  the  buyer,  and  give  it  a  practical  operation,  would 
well  nigh  revolutionize  every  description  of  business,  and  would 
produce  incalculable  injustice  and  wrong. 

The  proof  of  the  depreciated  value  of  the  paper  when  re- 
ceived, cannot  change  the  liability  of  the  debtor  for  bank  bills, 
any  more  than  if  it  had  been  for  produce,  at  a  higher  rate  than 
its  market  value.  Nor  can  the  special  custom  of  banks  in 
particular  locality,  change  the  laws  of  the  land,  regulating  the 
value  of  the  currency  and  fixing  the  standard  value  of  the  cur- 
rent coins.  That  parties  may  contract  to  receive  any  commo- 
dity, in  lieu  of  money,  in  payment  of  indebtedness,  is  undenia- 
bly true.  This  can  only  be  done  by  special  agreement  and  not 
by  usage.  ~No  custom  can  compel  a  creditor,  in  the  absence  of 
a  special  agreement,  to  receive  anything  but  the  constitutional 
currency  of  the  country.  The  fact  that  the  business  men  of 
the  particular  place,  have  been  in  the  habit  of  receiving  depre- 
ciated paper  money  in  payment  of  their  demands,  by  no  means 
proves  that  all  creditors  in  that  locality  have  agreed  to  receive 
the  same,  much  less  a  person  residing  hundreds  of  miles  dis- 
tant. To  have  such  an  effect,  a  special  agreement  must  be 
proved. 

The  doctrine  of  agency  has  no  application  to  a  case  of  this 
character.  There  is  nothing  to  show,  that  the  bank  was  the 
agent  of  appellee,  beyond  the  fact  that  it  collected  the  money. 
But  even  if  it  did  appear  that  the  bank  acted  as  the  agent  of 
appellee,  it  also  appears  that  the  former  appropriated  the 
funds  when  collected,  to  its  own  use,  and  made  itself  debtor 
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for  the  amount,  by  passing  it  to  the  credit  of  appellee,  and  by 
mingling  the  funds  thus  collected  with  those  of  the  bank,  and 
using  them  as  its  own.  The  proof  shows,  that  it  was  the 
custom  of  the  bank  to  so  appropriate  such  funds,  and  to  pay 
when  called  for  by  the  creditor.  It  would  hardly  be  contended, 
[  *549  ]  if  an  attorney  were  to  collect  a  debt  for  a  client,  in 
bank  bills,  and  appropriate  them  to  his  own  use,  that  if  the 
bank  afterwards  failed,  that  he  would  be  exonerated  from  pay- 
ment.    No  difference  is  perceived  in  the  two  cases. 

It  is  further  insisted,  as  appellee  signed  the  agreement  to  re- 
ceive and  pay  out  the  bills  of  Illinois  banks,  during  the  con- 
tinuance of  the  present  war,  that  he  was  bound  to  receive  such 
paper  in  discharge  of  this  debt  in  June,  when  he  made  the  de- 
mand of  payment.  The  testimony  shows,  that  after  the  18th 
of  May,  1861,  appellant  and  all  the  other  parties  to  that  agree- 
ment, refused  to  receive  such  funds.  From  this  fact  it  may  be 
reasonably  inferred,  that  by  mutual  consent  this  agreement  was 
ended,  and  all  parties  released  from  its  further  observance. 
When  appellant  and  all  of  the  parties  to  this  agreement  dis- 
regarded its  stipulations,  no  reason  is  perceived  why  appellee 
should  be  bound  by  its  provisions.  Appellant  has  no  right  to 
enforce  an  observance  of  the  agreement  against  appellee,  when 
all  other  parties  to  it  are  released. 

No  error  is  perceived  in  giving  appellee's  instructions,  or  in 
refusing  those  asked  by  appellant.  The  verdict  is  warranted 
by  the  evidence,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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ACTION. 

1.  The  statute  has  not  made  it  the  duty  of  a  constable  to  collect  money  ex- 

cept by  virtue  of  process ;  and  an  action  will  not  lie  upon  his  bond  for 
money  collected  by  him  without  process  for  that  purpose.  Henckler  v. 
County  Court,  39. 

2.  Before  a  party  can  recover  for  injury  to  property,  he  must  show  that  he 

is  either  the  absolute  or  qualified  owner  of  it.  Ohio  and  Mississippi  R. 
R.  Co.  v.  Jones,  41. 

3.  In  an  action  against  a  railroad  corporation  resulting"  from  injuries  to 

property  because  of  an  omission  to  fence  its  road,  it  should  appear 
that  the  road  has  been  open  for  use  for  six  months  prior  to  the  injury. 
Ibid.  41. 

4.  If  an  action  is  brought  against  a  railroad  company  under  the  statute,  and 

the  negligence  charged  results  from  an  omission  to  erect  a  fence,  the 
declaration  should  show  that  the  accident  did  not  happen  at  a  place 
where  the  company  is  not  bound  to  maintain  a  fence.  Illinois  Central 
R.  R.  Co.  v.  Williams,  48. 

5.  In  an  action  upon  an  insurance  policy;  which  contains  a  condition  that  in 

the  event  of  a  loss,  the  company  may  at  its  option  restore  the  building; 
it  is  unnecessary  to  negative  the  performance  of  this  condition,  in  the 
declaration.  It  is  a  condition  subsequent,  and  if  performed,  the  com- 
pany should  allege  it  in  defense  of  the  action.  JEtna  Insurance  Co.  v. 
Phelps,  71. 

6.  A  party  may  maintain  trespass,  if  he  has,  at  the  time  of  the  act,  such 

a  title  as  draws  after  it  a  constructive  possession.  Gauche  v.  Mayer, 
134. 

7.  A  had  placed  goods  with  an  auctioneer  for  sale,  reserving  to  himself 

the  right  to  resume  possession  at  his  pleasure,  the  auctioneer  not  having 
any  claim  to  or  charge  upon  such  goods :  Held,  that  A  had  a  right  of 
action  in  trespass  against  a  sheriff  for  making  a  levy  upon  those  goods 
as  the  property  of  another,  the  sheriff  having  been  notified  of  the  facts 
before  the  levy.     Ibid.  134. 

8.  A  party  cannot  bring  separate  suits  for  several  sums  past  due  on  a  lease ; 

if  more  than  one  payment  is  due,  these  payments  should  be  consolidated 
into  one  suit.     Casselberry  v.  Forquer,  170. 
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9.  A  party  cannot  divide  an  entire  demand,  so  as  to  maintain  several  actions 
for  its  recovery.     Ibid.  170. 

10.  A  wager,  that  a  railroad  will  be  completed  within  a  certain  time,  is  not 

prohibited  by  the  common  law  or  by  our  statute;  and  a  recovery  can  be 
had  upon  it.     Beadles  v.  Bless,  320. 

11.  In  an  action  to  recover  a  wager,  that  a  railroad  would  be  built  within  a 

certain  time,  evidence,  that  the  bet  was  talked  of  a  good  deal  by  the  pub- 
lic, to  show  that  it  may  have  influenced  subscriptions  to  the  stock,  was 
properly  excluded.  The  court  cannot  say  that  it  was  against  public  pol- 
icy to  influence  or  discourage  subscriptions  to  the  road.     Ibid.  320. 

12.  Actions  by  the  subordinate  lodges  of  Odd  Fellows  should  be  brought  in 

the  name  of  the  trustees  of  such  lodges.  Marsh  v.  Astoria  Lodge, 
421. 

13.  An  organization  in  fact,  and  user  under  it,  is  sufficient  in  some  actions  to 

show  a  corporation  in  fact,  although  there  may  have  been  irregularities 
or  omissions  in  the  first  instance.     Marsh  v.  Astoria  Lodge,  421. 

14.  If  the  right  to  sue  is  not  expressly  granted  to  a  corporation,  it  may  still 

exercise  the  faculty,  if  all  the  powers  incident  to  corporations  are  con- 
ferred upon  it.     Ibid.  421. 

15.  The  question  in  this  case  is  presented  by  a  plea  which,  in  substance,  avers 

that  there  is  no  such  corporation,  and  not  in  abatement.     Ibid.  421. 

16.  A  declaration  upon  the  covenants  in  a  deed  averred  the  making  of  cove- 

nants of  seizin,  of  power  to  sell,  and  of  warranty,  only;  the  breach  includ- 
ed not  only  these,  but  also  covenants  against  incumbrances  and  for  quiet 
enjoyment.  The  defendant  assigned  as  a  ground  for  demurrer,  that  this 
one  count  set  forth  more  than  one  cause  of  action.  Held,  that  as  all 
these  causes  of  action  were  of  the  same  nature  and  could  be  answered  by 
one  plea,  they  might  be  joined  in  one  count.  That  these  separate  breaches 
were  to  be  regarded  as  so  many  distinct  counts.  That  the  demurrer  be- 
ing to  the  whole  count,  and  one  of  the  breaches  being  properly  assigned, 
the  demurrer  should  be  overruled.     Brady  v.  Spurck,  478. 

17.  Several  causes  of  action   of  the  same  nature   may    be  joined   in  one 

count.  The  defendant  can  plead  specially  to  each  cause  of  action.  Ibid. 
478. 

18.  The  rule  as  to  joining  causes  of  action  is,  that  when  the  same  plea  may 

be  pleaded,  and  the  same  judgment  rendered  on  all  counts,  they  may  be 
joined.     Ibid.  478. 

19.  An  action  on  the  case  will  not  lie  for  improperly  causing  a  writ  of  in- 

junction to  be  issued.     The  remedy  is  on  the  injunction  bond. 
The  case  of  Cox  v.  Taylor's  Administrators,  10  B.  Monroe,  17,  not  recog- 
nized as  authority.     Gorton  v.  Brown,  489. 

ADMINISTRATOR. 

1.  An  attorney,  who  is  an  administrator,  is  not  entitled  to  an  allowance 
against  the  estate  for  professional  services  he  may  have  rendered  it.     If 
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he  perform  such  services,  they  will  be  regarded  as  a  gratuity.  Willard  v. 
Bassett,  37. 

2.  Infauts  are  bound  by  proceedings  by  an  administrator  to  sell  real  estate, 

although  they  are  not  nominally  made  parties  to  the  proceeding.  The 
case  Ex  parte  Sturms,  25th  Illinois  R.  390,  overruled  in  part.  Gibson  v. 
Roll,  88. 

3.  If  the  proceedings  of  a  guardian  to  sell  the  estates  of  infants  have  not 

been  regular  and  in  conformity  to  law,  they  must  have  an  opportunity  to 
correct  the  errors.  But  such  proceedings  are  not  adverse  to  the  interests 
of  the  infant,  and  if  they  have  been  regular,  the  infant  will  be  bound  by 
them,     'the  case  of  Mason  v.  Wait,  4  Scam.  127,  examined.     Ibid.  88. 

4.  A  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  decedent, 

is  adverse  to  the  infants,  and  he  must  follow  the  statute  in  Ms  petition, 
and  give  proper  notice;  if  he  does  this,  the  sale  will  be  good.  The  court 
is  to  pass  upon  the  sufficiency  of  the  statements  in  the  notice,  which  calls 
upon  parties  to  object  to  the  proceedings.     Ibid.  88. 

5.  Proceedings  for  the  sale  of  land  by  an  administrator  will  be  reversed,  if 

the  record  does  not  show  any  petition  by  the  administrator.  Monahon  v. 
Vandyke,  154. 

6.  It  is  error  for  the  Circuit  Court  to  order  a  sale  of  land  by  an  administra- 

tor, when  the  notice  has  been  published  but  thirty  days,  while  the  stat- 
ute requires  a  publication  for  six  weeks,  before  the  presentation  of  the 
petition.     Ibid.  154. 

7.  The  sureties  upon  an  administrator's  bond,  applied  to  the  probate  court 

under  the  79th  and  80th  sections  of  the  statute  of  wills,  to  have  the  ad- 
ministrator give  a  new  bond.  The  court  took  two  new  bonds  from  the 
administrator,  the  penalties  of  which  being  added  together,  equaled  in 
amount  the  penalty  in  the  old  bond.  This  was  held  to  be  a  substantial 
compliance  with  the  statute,  which  requires  that  the  new  bond  shall  be 
in  the  like  penalty  as  the  first.     People,  etc.,  v.  Lott,  215. 

8.  Where  a  new  bond  is  given  by  an  administrator  or  executor  under  the 

79th  and  80th  sections  of  the  statute  of  wills,  the  sureties  upon  the  first 
bond  are  released  from  all  liability  for  past  as  well  as  for  subsequent  acts. 
Ibid.  215. 

9.  If,  instead  of  a  new  bond  being  given,  the  letters  should  be  revoked,  the 

sureties  would  only  be  released  from  future  liabilities.     Ibid.  215. 

10.  Where  administrators  have  given  several  bonds,  and  there  is  a  compli- 

cation of  interests,  resulting  from  the  death  of  one  of  the  administrators 
and  of  some  of  the  sureties,  whose  legal  representatives  cannot  be  made 
parties  in  a  joint  action  at  law  upon  the  bonds,  a  court  of  equity  will 
entertain  jurisdiction.     Ibid.  215. 

11.  The  representatives  of  all  of  the  deceased  sureties  should  be  made  parties 

to  such  a  bill.     Ibid.  215. 

12.  The  69th  section  of  the  statute  of  wills,  in  giving  an  action  on  an  ad- 

ministrator's or  executor's  bond,  against  all  or  any  portion  of  the 
obligors,  has  reference  only  to  actions  at  law,  and  not  to  suits  in 
chancery.     Ibid.  215. 
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13.  The  last  clause  of  that  section,  making  certified  copies  of  such  bonds 
evidence,  was  only  designed  to  change  a  rule  of  evidence,  and  not  the 
practice  in  courts  of  equity.    Ibid.  215. 

See  Attorney  and  Client.    Execution.    Practice,  22. 

AGENT— AGENCY. 

1.  When  the  attorney  of  a  party  becomes  the  purchaser  at  a  forced  sale,  he 

stands  in  the  shoes  of  his  client;  and  though  the  attorney  designed  to 
purchase  for  his  own  benefit,  the  client  may  claim  the  purchase  for  him- 
self.   Moore  v.  Bracken,  23. 

2.  It  is  error  to  instruct  the  jury,  that  if  the  defendant  purchased  lumber 

from  the  plaintiffs  without  disclosing  the  fact  that  he  was  purchasing  as 
the  agent  of  another,  he  became  personally  liable  for  the  price  of  the 
lumber — because  the  plaintiffs  may  have  known  all  the  time  that  the  de- 
fendant was  merely  an  agent;  in  which  event  he  would  not  be  personally 
liable.     Warren  v.  Dickson,  115. 

3.  If  one  bargains  with  an  agent  for  a  horse,  knowing  him  to  be  such  agent, 

and  that  the  principal  had  recognized  the  transaction,  a  warranty  by  the 
agent  is  the  warranty  of  the  principal,  who  is  the  proper  party  to  be 
sued  for  a  breach.    Marckle  v.  Haskins,  382. 

See  Attorney  and  Client,  1. 

AGREEMENT. 

1.  An  agreement  to  submit  a  case  upon  briefs,  to  be  decided  in  vacation, 

order  and  decree  to  be  entered  as  of  that  or  the  next  term,  will  be  con- 
strued as  a  submission  of  the  whole  controversy,  and  not  of  the  sub- 
mission of  a  motion  to  dissolve  an  injunction.    Anderson  v.  While,  57. 

2.  When  parties  make  a  new  agreement,  revoking  an  old  one,  and  a  horse  is 

paid  as  a  part  of  the  consideration  on  the  new  agreement,  one  of  the 
parties  cannot  refuse  to  execute  it  because  the  other  has  not  executed 
a  reconveyance  of  land,  no  time  being  fixed  for  that  purpose.  A  rea- 
sonable time  will  be  allowed  for  performance,  and  a  tender  of  the  recon- 
veyance was  not  an  indispensable  preliminary  to  the  enforcement  of  the 
new  agreement.  The  parties  must  be  restored  to  their  original  rights 
before  either  can  insist  upon  a  rescinding  of  the  new  contract.    Ibid.  57. 

3.  A  sold  a  stock  of  goods  and  a  house  and  lot  to  B  and  C.     The  latter  con- 

sented to  relinquish  the  sale,  and  that  A  might  find  other  purchasers, 
which  he  did,  and  sold  to  D  and  E,  agreeing  to  give  to  D  and  E  a  title  to 
the  house  and  lot,  which  had  been  conveyed  to  B  and  C  These  gave  up 
the  deed  to  themselves  to  D  and  E.  On  a  suit  by  A,  against  D  and  E, 
on  the  notes  given  by  them  for  the  goods  and  the  house  and  lot,  they 
pleaded  these  facts,  alleging  failure  of  consideration,  they  not  having 
received  a  conveyance  of  the  house  and  lot.  Held,  that  D  and  E  were 
entitled  to  a  conveyance  to  themselves,  and  if  there  was  any  special  re- 
plication to  the  pleas,  it  should  have  been  set  out — that  the  handing  over 
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of  the  conveyance  to  themselves  by  A  and  B,  was  no  conveyance,  and 
that  a  finding  sustaining  the  pleas  should  not  be  disturbed,  but  that  A 
might  resort  in  chancery  to  B  and  C,  for  a  conveyance  of  the  house  and 
lot.     Wilson  v.  Wood,  199. 

4.  When  by  agreement,  persons  have  a  joint  interest  of  the  same  nature  in  a 

particular  adventure,  they  are,  as  between  themselves,  partners;  although 
some  contribute  money  alone,  and  others  labor  alone.  Bobbins  v.  Las- 
well,  365. 

5.  If  parties  agree  to  share  profits,  they  are  partners  as  to  such  profits; 

although  they  do  not  agree  to  share  in  the  losses.     Ibid.  365. 

6.  A  written  agreement  as  to  dividing  profits  may  be  extended  tacitly  by  the 

mutual  understanding  of  the  parties,  or  by  their  conduct  in  relation  to  it. 
Ibid.  365. 

See  Contract. 

AMENDMENTS. 

1.  A  person  who  holds  the  beneficial  interest  in  a  mortgage  should  be  made 

the  complainant,  yet  when  the  use  is  declared,  the  suit  need  not  be  dis- 
missed if  the  bill  should  be  amended  by  striking  out  the  name  of  the 
nominal  complainant ;  and  such  an  amendment  would  not  produce  in- 
jury.    Wirikelman  v.  Kiser,  21. 

2.  In  appeals  from  justices,  the  Circuit  Court  cannot  amend  summons  by 

changing  the  names  of  parties.     Henckler  v.  County  Court  39. 

APPEALS. 

1.  An  appeal  from  the  decision  of  a  justice  of  the  peace,  gives  the  appellate 

court  jurisdiction  of  the  party,  although  he  was  not  served  with  process 
in  the  case  appealed  from;  and  the  appellate  court  can  proceed  to  a  trial 
on  the  merits.     Ohio  and  Mississippi  R.  R.  Co.  v.  McCutchin,  9. 

2.  A  railroad  company  cannot  appeal  to  the  Circuit  Court  from  an  assessment 

of  its  property  for  taxation  by  a  board  of  supervisors.  If  any  remedy 
exists,  it  may  be  by  certiorari.    Same  v.  Lawrence  County,  50. 

3.  The  provision  of  the  constitution  granting  the  right  of  appeal,  needs 

legislative  action  to  make  it  available.     Ibid.  50. 

4.  Where  the  record  of  proceedings  before  the  commissioners  of  highways, 

for  the  laying  out  of  a  road,  shows  that  due  notice  has  been  given,  by 
posting  copies  of  the  petition;  upon  an  appeal  regularly  taken  to  the 
supervisors  of  the  county,  the  supervisors  acquire  the  jurisdiction  neces- 
sary to  determine  the  validity  of  the  notices,  and  their  decision  upon 
that  point  cannot  be  collaterally  attacked.     Wells  v.  Hicks,  343. 

5.  To  prove  that  in  proceedings  for  laying  out  a  highway  the  copies  of  the 

petition  were  properlyjposted,  it  is  not  necessary  to  call  as  witnesses,  the 
parties  who  posted  them.  Their  ex  parte  affidavits  attached  to  the  peti- 
tion are  sufficient.     Ibid.  343. 

6.  The  statute,  which  requires  the  commissioners  of  highways  to  act  within 
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ten  days  after  the  expiration  of  the  twenty  days'  notice,  does  not  compel 
them  to  decide  the  matter  within  the  thirty  days;  it  is  sufficient  that 
they  commence  their  work  within  that  time.  It  would  seem  that  this 
provision  of  the  statute  is  directory  and  not  mandatory.  Ibid.  343. 
7.  That  the  statute  regulating  appeals,  from  the  commissioners  of  high- 
ways to  the  supervisors,  does  not  require  notice  to  the  party,  whose  land 
is  affected  by  the  location  of  the  road,  is  an  objection  against  which  this 
court  can  afford  no  relief.  It  becomes  the  duty  of  the  owner  of  the  land, 
to  take  notice  of,  and  follow  up,  the  appeal.     Wells  v.  Hicks,  343. 

ARBITRATION  AND  AWARD. 

1.  An  award  of  arbitrators  arising  out  of  a  suit  before  a  justice  of  the  peace, 

will  not  be  set  aside,  because  the  arbitrators  did  not  see  the  account 
filed  with  the  justice;  or  because  they  allowed  proof  of  a  delivery  of  ar- 
ticles beyond  what  was  stated  therein,  such  proofs  having  been  made  to 
countervail  an  unexpected  claim  for  a  payment  for  articles  previously  de- 
livered.   Leitch  v.  Campbell,  138. 

2.  The  statute  requires  that  an  instrument  submitting  a  matter  to  arbitra- 

tion, should  be  under  seal.  The  seal  is  an  indispensable  formality,  and 
without  it  the  court  cannot  enter  judgment  on  the  award.  Hamilton  v. 
Hamilton,  158. 

3.  Where  an  instrument  submitting  a  matter  to  arbitration  was  recited  in 

the  record  as  a  bond,  and  the  instrument  and  execution  of  it  were  fully 
set  out,  by  which  it  appeared  that  there  were  no  seals  to  the  signature, 
the  Supreme  Court  could  not  intend  that  it  was  a  sealed  instrument.  If 
only  the  body  of  the  bond  had  been  set  out  in  the  record,  the  court 
might  presume  that  it  was  properly  executed.     Ibid.  158. 

4.  A  submission  and  award  filed,  that  the  award  may  be  made  a  judgment, 

are  a  part  of  the  record,  and  need  not  be  preserved  by  a  bill  of  excep- 
tions.    BuntainY.  Curtis,  374. 

5.  An  award  should  conform  to  the  submission  in  order  to  make  it  obliga- 

tory. If  it  should  not  be  as  extensive  as  the  submission,  it  may  be  de- 
fective. If  arbitrators  should  reject  any  matter  comprised  within  the 
submission,  it  would  be  a  ground  of  objection  to  the  award.  Ibid. 
374. 

6.  Where  a  submission  to  arbitration  requires  an  award  by  a  certain  day,  if  it 

appears  that  the  time  was  extended  by  consent  of  both  parties,  an  award 
after  the  day  named  will  be  sustained.     Ibid.  374. 

7.  An  award  should  be  rendered  upon  all  matters  embraced  in  the  submis- 

sion, or  it  will  be  set  aside.     Ibid.  374. 

ASSESSMENT. 

1.  A  railroad  company  cannot  appeal  to  the  Circuit  from  an  assessment  of 
its  property  for  taxation  by  a  board  of  supervisors.     If  any  remedy  ex- 
ists, it  may  be  by  certiorari.     Ohio  and  Mississippi  R.  R.  Co.  v.  Law- 
rence County,  50. 
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2.  The  provision  of  the  constitution  granting  the  right  of  appeal,  needs  legis- 

lative action  to  make  it  available.     Ibid.  50. 

3.  For  purposes  of  taxation  property  should  be  assessed  at  its  present  value, 

and  not  at  its  prospective  value.  The  State  v.  Illinois  Central  R.  R.  Co. 
64. 

4.  In  assessing  the  value  of  a  railroad,  for  purposes  of  taxation,  the  inquiry- 

should  be,  what  is  the  property  worth,  to  be  used  for  the  purposes  for 
which  it  was  designed,  and  not  for  any  other  purposes  to  which  it  might 
be  applied?    Ibid.  64. 

5.  In  such  a  case,  if  the  property  is  devoted  to  the  use  for  which  it  was  de- 

signed, and  is  in  a  condition  to  produce  its  maximum  income,  one  very- 
important  element  for  ascertaining  its  present  value,  is  the  amount  of 
its  net  profits.     Ibid.  64. 

6.  This,  however,   should  not  be  the  absolute    standard  of  value.    There 

should  be  taken  in  connection  with  it,  the  inquiry,  what  would  a  prudent 
man  give  for  the  property  as  a  permanent  investment,  with  a  view  to 
present  and  future  income  ?    Ibid.  64. 

See  Taxes. 

ASSIGNMENT— ASSIGNEE. 

1.  An  assignment  of  a  judgment  is  a  revocation  of  the  authority  of  plain- 

tiff 's  attorney  to  collect  or  control  it.     Trumbull  v.  Nicholson,  149. 

2.  An  assignment  of  a  note,  in  order  to  cut  off  a  defense  by  the  maker,  must 

not  only  be  before  maturity,  but  must  be  bona  fide,  and  if  made  for  that 
express  purpose,  will  be  invalid.     Cooper  v.  Nock,  301. 

3.  A  note  given  to  a  county,  is  properly  assigned  by  the  clerk  of  the  County 

Court  under  its  seal.     Gatton  v.  Dimmitt,  400. 

ASSUMPSIT. 

A  and  B,  each  sent  cattle  to  market,  which  were  sold  by  the  same 
broker,  who,  in  accounting  to  the  parties,  paid  A  too  much,  and  B,  by 
precisely  the  same  sum,  too  little;  B  sued  A  to  recover  his  deficit.  Held, 
that  there  was  no  such  privity  between  these  parties,  as  would  create  a 
liability.    Hall  v.  Careen,  386. 

ATTACHMENT. 

1.  A  sufficient  notice  to  a  debtor  under  a  foreign  attachment  should  be  shown 

of  record.     Anderson  v.  Cariker,  358. 

2.  Actions  in  attachment  must  be  commenced  where  the  defendant  has  prop- 

erty, or  where  he  can  be  found,  and  service  must  be  upon  him  or  his 
property.  The  court  does  not  acquire  jurisdiction  by  issuing  two  writs, 
one  of  which  is  to  another  county  than  that  where  the  process  is  returna- 
ble, although  there  may  be  property  to  attach  in  such  other  county. 
Hinman  v.  Rushmore  et  al.  509. 
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ATTORNEY  AND  CLIENT. 

1.  Where  the  attorney  of  a  party  becomes  the  purchaser  at  a  forced  sale,  he 

stands  in  the  shoes  of  his  client;  and  though  the  attorney  designed  to 
purchase  for  his  own  benefit,  the  client  may  claim  the  purchase  for  him- 
self.    Moore  v.  Bracken,  23. 

2.  An  attorney,  who  is  an  administrator,  is  not  entitled  to  an  allowance 

against  the  estate  for  professional  services  he  may  have  rendered  it.  If 
he  perform  such  services,  they  will  be  regarded  as  a  gratuity.  Willard 
v.  Bassett,  37. 

3.  An  attorney  has  no  power  to  receive  depreciated  money,  in  satisfaction  of 

a  judgment.     Trumbull  v.  Nicholson,  149. 

4.  If  an  attorney  should  accept  from  the  sheriff  depreciated  money,  in  satis- 

faction of  an  execution,  the  owner  of  the  judgment  is  not  bound  by  such 
acceptance;  and  may  compel  the  sheriff  to  return  the  amount  in  legal 
currency.  If  the  sheriff  has  been  injured  by  the  conduct  of  the  attorney, 
he  must  look  to  him  for  redress.     Ibid.  149. 

5.  An  assignment  of  a  judgment,  is  a  revocation  of  the  authority  of  the  plain- 

tiff 's  attorney  to  receive  the  money  on  the  execution,  or  to  control  the 
judgment.    Ibid.  149. 

6.  A  solicitor  in  a  case,  cannot  act  as  a  special  master  to  execute  the  decree. 

White  v.  Haffaker,  349. 

BANKS  AND  BANK  BILLS. 

1.  A  certificate  of  deposit  payable  in  "  Illinois  currency,"  cannot  be  satisfied 

by  depreciated  paper;  it  must  be  met  by  bills  passing  in  the  locality  in 
the  place  of  coin.  It  might  be  otherwise  if  the  certificate  had  been  made 
payable  in  Illinois  bank  paper.  Chicago  M.  &  F.  Ins.  Co.  v.  Keiron, 
501. 

2.  The  words  "Illinois  currency  "  mean  something  different  from  gold   or 

silver,  or  their  equivalents,  and  maybe  used  in  reference  to  things  of  dif- 
ferent values,  when  applied  to  the  uses  of  traffic;  and  on  enforcing  a  con- 
tract using  these  words,  it  is  proper  to  show  what  meaning  the  parties 
intended  to  give  them  in  their  use  of  them.  Caton,  C.  J.  Chicago  M. 
&  F.  Ins.  Co.  v.  Keiron,  501. 

3.  Where  it  appears  that  a  bank  received  for  a  customer  by  collecting  or  by 

receipt  of  deposits,  funds,  which  were  current,  and  passed  as  money  in 
general  business  transactions,  without  directions  to  hold  the  identical 
funds,  it  will  have  to  account  to  the  owner  for  the  sums  so  received,  with- 
out diminution  or  discount,  notwithstanding  the  bills  received  by  the 
bank  were  at  the  time  or  have  since  depreciated  in  value.  Marine  Bank 
v.  Chandler,  525. 

4.  The  special  custom  of  bankers  in  a  particular  locality,  cannot  change 

values  as  fixed  by  law;  and  if  some  persons  have  been  in  the  habit  of  re- 
ceiving depreciated  paper  in  payment  of  dues,  the  right  to  enforce  pay- 
ments in  such  paper  does  not  exist.    Such  a  right  can  only  arise  by 
contract.     Ibid.  525. 
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5.  A  general  agreement  to  receive  depreciated  paper  in  business  transac- 
tions, may  be  abandoned  by  common  consent,  and  when  this  appears, 
a  party  who  disregards  such  agreement  cannot  hold  another  to  it.  Ibid 
525 

BARGAIN  AND  SALE. 

A  sold  a  stock  of  goods  and  a  house  and  lot  to  B  and  C.  The  latter  con- 
sented to  relinquish  the  sale,  and  that  A  might  find  other  purchasers, 
which  he  did,  and  sold  to  D  and  E,  agreeing  to  give  to  D  and  E  a  title  to 
the  house  and  lot,  which  had  been  conveyed  to  B  and  C.  These  gave  np 
the  deed  to  themselves  to  D  and  E.  On  a  suit  by  A,  against  D  and  E, 
on  the  notes  given  by  them  for  goods  and  the  house  and  lot,  they  pleaded 
these  facts,  alleging  failure  of  consideration,  they  not  having  received 
a  conveyance  of  the  house  and  lot.  Held,  that  D  and  E  were  entitled 
to  a  conveyance  to  themselves,  and  if  there  was  any  special  replication 
to  the  pleas,  it  should  have  been  set  out — that  the  handing  over  of  the 
conveyance  to  themselves  by  A  and  B,  was  no  conveyance,  and  that  a 
finding  sustaining  the  pleas,  should  not  be  disturbed,  but  that  A  might 
resort  in  chancery  to  B  and  C,  for  a  conveyance  of  the  house  and  lot. 
Wilson  v.  Wood,  199. 

BILL  OF  EXCEPTIONS. 

1.  The  interrogatories  to  and  answers  of  a  garnishee  are  apart  of  the  record, 

and  need  not  be  preserved  by  a  bill  of  exceptions.     Rankin  v.  Simonds, 
352. 

2.  A  submission  and  award  filed,  that  the  award  may  be  made  a  judgment, 

are  a  part  of  the  record,  and  need  not  be  preserved  by  a  bill  of  excep- 
tions.   Buntain  v.  Curtis,  374. 

See  Error.    Oyek.    Supreme  Court. 

BILL  OF  EXCHANGE. 
See  Promissory  Note. 

BILL  OF  REVIEW. 

In  chancery  all  matters,  whether  of  discretion  or  of  positive  law,  are  sub- 
ject to  review  in  a  superior  court.  A  bill  of  review  may  also  be  filed  in 
the  same  court  to  correct  an  error  in  the  original  decree.  Moore  v. 
Bracken,  23. 

BONDS. 

1.  Where  it  appears  that  the  treasurer  of  schools,  the  obligor  of  a  bond,  pre- 
sented it  signed  and  sealed  in  blank  for  approval,  the  penalty  not  being 
expressed,  but  was  afterwards  inserted  in  his  presence  and  with  his 
approval,  but  in  the  absence  of  his  sureties;  Held,  that  while  he  was 
estopped  by  his  consent,  his  sureties  were  not  holden.  People  v. 
Organ.  27. 
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2.  An  executed  deed  may  be  avoided  by  erasure,  interlineation  or  other 

material  alteration;  or  by  an  intentional  destruction  of  the  seal. 
Ibid.  27. 

3.  A  deed  signed  and  sealed  in  blank,  with  verbal  authority  to  fill  the  blank, 

will  be  void,  unless  it  has  been  subsequently  acknowledged  or  adopted 
by  the  party  executing  it.     Ibid.  27. 

4.  The  statute  has  not  made  it  the  duty  of  a  constable  to  collect  money  except 

by  virtue  of  process ;  and  an  action  will  not  lie  upon  his  bond  for  money 
collected  by  him  without  process  for  that  purpose.  Henckler  v.  County 
Court,  39. 

5.  Where  a  party  executes  a  bond  as  surety  with  another,  whose  name  ap- 

pears to  the  bond,  but  which  name  has  been  forged,  he  will  not  be  liable. 
Seeley  v.  People,  173. 

6.  The  sureties  upon  an  administrator's  bond,  applied  to  the  probate  court 

under  the  79th  and  80th  sections  of  the  statute  of  wills,  to  have  the 
administrator  give  a  new  bond.  The  court  took  two  new  bonds  from 
the  administrator,  the  penalties  of  which  being  added  together,  equaled 
in  amount  the  penalty  in  the  old  bond.  This  was  held  to  be  a  substan- 
tial compliance  with  the  statute,  which  requires  that  the  new  bond  shall 
be  in  the  like  penalty  as  the  first.    People,  etc.  v.  Lott,  215. 

7.  Where  a  new  bond  is  given  by  an  administrator  or  executor  under  the 

79th  and  80th  sections  of  the  statute  of  wills,  the  sureties  upon  the  first 
bond  are  released  from  all  liability  for  past  as  well  as  for  subsequent 
acts.    Ibid.  215. 

8.  If,  instead  of  a  new  bond  being  given,  the  letters  should  be  revoked,  the 

sureties  would  only  be  released  from  future  liabilities.     Ibid.  215. 

9.  Where  administrators  have  given  several  bonds,  and  there  is  a  complica- 

tion of  interests,  resulting  from  the  death  of  one  of  the  administrators 
and  of  some  of  the  sureties,  whose  legal  representatives  cannot  be  made 
parties  in  a  joint  action  at  law  upon  the  bonds,  a  court  of  equity  will  en- 
tertain jurisdiction.     Ibid.  215. 

10.  The  representatives  of  all  of  the  deceased  sureties  should  be  made  parties 

to  such  a  bill.     Ibid.  215. 

11.  The  69th  section  of  the  statute  of  wills,  in  giving  an  action  on  an  ad- 

ministrator's or  executor's  bond,  against  all  or  any  portion  of  the 
obligors,  has  reference  only  to  actions  at  law,  and  not  to  suits  in  chancery. 
Ibid.  215. 

12.  The  last  clause  of  that  section,  making  certified  copies  of  such  bonds  evi- 

dence, was  only  designed  to  change  a  rule  of  evidence,  and  not  the  prac- 
tice in  courts  of  equity.     Ibid.  215. 

13.  The  board  of  supervisors  alone,  have  the  power  to  order  an  election  to  de- 

termine whether  the  county  will  subscribe  to  stock  in  a  railroad  com- 
pany, and  to  issue  the  bonds  therefor;  and  they  cannot  delegate  their 
power.  But  this  rule  does  not  prevent  the  board  of  supervisors,  after 
they  have  taken  all  necessary  action  in  the  matter,  from  directing  that 
the  bond  shall  be  signed  by  the  county  judge.    The  county  judge  then 
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becomes  merely  the  instrument,  by  which  the  action  of  the  board  is  mani- 
fest.    Clarke  v.  Board  of  Supervisors,  303. 

14.  In  ordering  an  election,  to  determine  whether  a  county  will  subscribe  for 

stock  to  aid  in  building  a  railroad,  it  is  improper  to  submit  the  question, 
whether  two  different  roads  shall  be  so  aided,  by  a  single  vote;  so  that 
the  two  propositions  cannot  be  voted  upon  separately.  The  county  may 
be  restrained  from  issuing  bonds  in  pursuance  of  such  a  vote;  but  when 
issued  they  are  not  necessarily  void,  in  the  hands  of  a  bona  fide  holder. 
Ibid.  303. 

15.  Where  county  bonds,  to  aid  the  construction  of  a  railroad,  have  been 

issued,  in  pursuance  of  an  election  held  without  warrant  of  law,  as  where 
it  has  been  ordered  by  a  person  or  tribunal  having  no  such  authority, 
they  are  absolutely  void.  But  where  the  election  has  been  properly  au- 
thorized, and  there  has  been  informality  in  the  manner  of  submitting  the 
question  to  the  people  ( such  as  submitting  two  propositions  as  to  aiding 
two  different  roads  to  a  single  vote),  the  bonds  may  be  rendered  valid, 
in  the  hands  of  an  innocent  holder,  by  the  acquiescence  of  the  people,  and 
their  subsequent  ratification  by  the  county,  in  levying  a  tax  and  paying 
interest  upon  them.     Clarke  v.  Board  of  Supervisors,  303. 

16.  The  giving  of  a  bond  in  satisfaction  of  a  judgment,  is  in  law  a  payment 

of  it.     Cook  v.  Reed  et  al.  434. 

17.  An  action  on  the  case  will  not  lie  for  improperly  causing  a  writ  of  injunc- 

tion to  be  issued.     The  remedy  is  on  the  injunction  bond. 
The  case  of  Cox  v.  Taylor's  Administrators,  10  B.  Monroe,  17,  not  rec- 
ognized as  authority.     Gorton  v.  Brown,  489. 

See  Arbitration. 

BOOKS  OF  ACCOUNT. 

In  an  action  upon  a  note,  the  books  of  a  banker,  showing  entries  made 
by  third  parties  without  the  knowledge  of  the  litigants,  are  not  proper 
evidence.  Such  books  are  not  public  records,  nor  do  they  fall  within  any 
recognized  class  of  written  or  documentary  evidence.  Barnes  v.  Sim- 
mons, 512. 

CAPIAS. 

1.  A  justice  of  the  peace  issues  a  capias  upon  an  oath,  an  affidavit  is  not 

necessary,  and  the  presumption  is,  that  a  justice  requires  all  the  neces- 
sary averments  in  the  oath,  such  as  are  commanded  by  the  constitution 
and  laws.     Outlaw  v.  Davis  et  al.  467. 

2.  The  plaintiff  in  a  suit  where  a  capias  has  been  issued  by  a  justice  of  the 

peace,  is  not  answerable  with  the  justice  in  trespass  vi  et  armis,  even  if 
the  process  has  been  issued  without  a  sufficient  oath ;  the  magistrate  is 
the  proper  person  to  pass  upon  its  sufficiency.  If  a  party  acts  mali- 
ciously, case  is  the  proper  remedy.  Nor  would  a  magistrate  be  liable  in 
trespass,  if  he  had  jurisdiction  to  issue  the  process.     Ibid.  467. 
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CERTIFICATE. 

The  certificate  of  a  county  clerk,  showing"  that  A.  B.  was  not  a  justice  of 
the  peace,  at  the  date  of  an  acknowledgment,  purporting  to  have  been 
taken  by  him,  is  some  though  not  conclusive  evidence  of  such  fact. 
Ross  v.  Hole,lQ4. 

CERTIORARI. 

1.  The  only  office  which  the  common  law  writ  of  certiorari  performs,  is  to 

certify  the  record  of  a  proceeding  from  an  inferior  to  a  superior  tribunal- 
It  is  the  duty  of  the  inferior  body  to  whom  it  is  directed,  to  transmit  a 
complete  transcript  of  the  record,  properly  certified,  to  the  court  award- 
ing the  writ;  without  any  statement  of  facts  dehors  the  record.  Com- 
missioners of  Highways  v.  Supervisors,  etc.  140. 

2.  The  superior  tribunal,  upon  an  inspection  of  the  record  alone,  determines 

whether  the  inferior  tribunal  had  jurisdiction  of  the  parties  and  of  the 
subject  matter,  and  whether  it  has  exceeded  its  jurisdiction,  or  has 
otherwise  proceeded  in  violation  of  law.     Ibid.  140. 

3.  This  proceeding  is  wholly  different  from  a  trial  under  our  statutory  writ 

of  certiorari,  inasmuch  as  that  is  a  trial  de  novo.     Ibid.  140. 

4.  Upon  an  appeal  to  the  board  of  supervisors  from  the  decision  of  the  com- 

missioners of  highways,  as  to  the  laying  out  of  a  road,  it  is  not  necessary 
that  the  supervisors  should  examine  the  entire  road.  It  will  be  sufficient 
if  they  examine  that  portion  of  the  road  against  which  the  objections 
are  urged.     Ibid.  140. 

5.  Where  the  commissioners  of  highways  make  themselves  parties  to  a  pro- 

ceeding to  reverse  a  decision  of  the  supervisors,  by  a  writ  of  certiorari, 
and  are  unsuccessful,  a  judgment  against  them  for  costs  is  proper. 
Commissioners  of  Highways  v.  Board  of  Supervisors,  140. 

6.  If  they  were  acting  in  behalf  of  the  town,  they  should  have  appeared  in 

its  name  and  not  in  their  own.     Ibid.  140. 

CHANCERY. 

1.  A  person  who  holds  a  beneficial  interest  in  a  mortgage  should  be  made 

the  complainant,  yet  when  the  use  is  declared,  the  suit  need  not  be  dis- 
missed if  the  bill  should  be  amended  by  striking  out  the  name  of  the 
nominal  complainant;  and  such  an  amendment  would  not  produce  in- 
jury.    Winkehnan  v.  Kiser,  21. 

2.  A  decree  should  not  be  pronounced  against  a  party  not  before  the  court- 

Ibid.  21. 

3.  A  decree  should  not  be  entered  against  the  purchaser  of  mortgaged  pre- 

mises, whether  he  be  or  not  a  purchaser  with  notice;  the  decree  should 
direct  a  sale  of  the  premises  and  a  distribution  of  the  proceeds.  If  he 
held  the  equity  of  redemption,  the  sale  might  bar  it,  if  he  failed  to  re- 
deem.    Ibid.  21. 

4.  It  is  erroneous  to  decree  a  sale  of  premises  in  thirty  days,  where  there  is 

not  any  redemption  from  the  sale.     Moon  v.  Bracken,  23. 
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5.  In  chancery  all  matters,  whether  of  discretion  or  of  positive  law,  are  sub- 

ject to  review  in  a  superior  court.  A  bill  of  review  may  also  be  filed  in 
the  same  court  to  correct  an  error  in  the  original  decree.     Ibid.  23. 

6.  Where  the  attorney  of  a  party  becomes  the  purchaser  at  a  forced  sale,  he 

stands  in  the  shoes  of  his  client,  and  though  the  attorney  designed  to 
purchase  for  his  own  benefit,  the  client  may  claim  the  purchase  for  him- 
self.   Ibid.  23. 

7.  An  agreement  to  submit  a  cause  upon  briefs,  to  be  decided  in  vacationi 

order  and  decree  to  be  entered  as  of  that  or  the  next  term,  will  be  con- 
strued as  a  submission  of  the  whole  controversy,  and  not  of  the  submis- 
sion of  a  motion  to  dissolve  an  injunction.     Anderson  v.  White,  57. 

8.  When  parties  make  a  new  agreement,  revoking  an  old  one,  and  a  horse 

is  paid  as  a  part  of  the  consideration  on  the  new  agreement,  one  of  the 
parties  cannot  refuse  to  execute  it  because  the  other  has  not  executed  a 
reconveyance  of  land,  no  time  being  fixed  for  that  purpose.  A  reason- 
able time  will  be  allowed  for  performance,  and  a  tender  of  the  reconvey- 
ance was  not  an  indispensable  preliminary  to  the  enforcement  of  the  new 
agreement.  The  parties  must  be  restored  to  their  original  rights  before 
either  can  insist  upon  a  rescinding  of  the  new  contract.     Ibid.  57. 

9.  Where  a  purchaser,  under  a  verbal  contract  for  the  sale  of  land,  takes 

possession  by  consent  of  the  vendor,  and  makes  valuable  improvements, 
and  within  the  time  agreed  upon  for  payment,  tenders  the  purchase 
money,  the  case  is  taken  out  of  the  statute  of  frauds,  and  the  purchaser 
is  entitled  to  a  specific  performance  of  the  oral  agreement.  Blunt  v. 
Tomlin,  93. 

10.  It  is  no  defense  for  third  parties  who  subsequently  purchased  of  the 

vendor  with  full  notice,  and  before  the  time  for  payment  expired,  that 
the  vendor  had  disaffirmed  the  verbal  contract,  and  sold  to  them  before 
the  purchase  money  was  actually  paid  or  tendered.  The  purchaser  is  en- 
titled to  protection,  if  he  paid  or  tendered  the  money  within  the  time 
agreed  upon.     Ibid.  93. 

11.  Where  a  purchaser  of  land  under  an  oral  agreement,  has  five  years  in 

which  to  make  his  payments,  so  that  the  contract  conflicts  with  two  sec- 
tions of  the  statute  of  frauds,  he  may  nevertheless  be  entitled  to  a  spe- 
cific performance.  The  same  facts  which  would  take  the  case  out  of  one 
section  of  the  statute,  will  take  it  out  of  the  other.  In  such  a  case,  the 
court  should  be  more  cautious  in  examining  the  evidence  of  the  oral  con- 
tract.    Ibid.  93. 

12.  A  party  who  makes  a  tender  for  a  deed  under  a  contract,  need  not  part 

with  the  money,  until  he  receives  his  deed.  If  the  vendor  offers  to  take 
the  money  but  refuses  to  make  the  deed,  this  is  a  refusal  of  the  tender, 
and  it  is  a  useless  ceremony  to  count  out  the  money  after  that.  Blunt 
v.  Tomlin,  93. 

13.  A  tender  made  in  pursuance  of  a  contract  for  a  deed,  fixes  the  rights 

of  the  parties,  as  conclusively  as  if  the  money  had  been  actually  paid. 
Ibid.  93. 

14.  Where  an  answer  is  filed  for  infant  defendants,  by  one  purporting  to 
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be  their  guardian  ad  litem,  and  the  decree  recites  that  he  was  so  ap- 
pointed, but  the  record  shows  no  separate  order  of  appointment,  it 
will  be  presumed  that  the  appointment  was  regularly  made.  Tibbs  v. 
Allen,  119. 

15.  Where  the  record  shows  a  notice  by  publication  in  a  chancery  cause, 

which  recites  the  fact  that  an  affidavit  of  the  non-residence  of  the  de- 
fendants was  duly  filed,  but  the  affidavit  does  not  appear  in  the  record, 
this  court  will  regard  that  recital  as  an  official  declaration  by  the  clerk, 
and  will  presume  that  the  affidavit  was  duly  filed.     Ibid.  119. 

16.  Where  there  are  infant  and  adult  defendants,  and  the  adults  alone  prose- 

cute a  writ  of  error,  they  cannot  assign  for  error  those  proceedings 
which  only  affect  the  interests  of  the  infants.     Ibid.  119. 

17.  Upon  a  bill  for  a  partition  brought  by  one  of  the  heirs  at  law,  in  which 

it  is  suggested  that  the  widow  is  entitled  to  dower  in  the  lands  sought 
to  be  divided,  but  the  prayer  does  not  ask  that  her  dower  be  assigned, 
the  court  cannot  decree  an  assignment  of  dower  and  appoint  commis- 
sioners to  set  it  off.  Nor  can  the  court  give  the  widow  an  estate  in 
fee  in  one-third  of  the  land,  in  lieu  of  her  life  estate,  for  dower. 
Ibid.  119. 

18.  Where  the  affidavit  and  report  of  commissioners  appointed  to  make  par- 

tition bear  date  one  day  prior  to  the  order  of  their  appointment,  and  no 
specific  objection  is  raised  to  this,  it  will  be  regarded  as  a  mistake  of 
the  clerk  in  making  up  the  record.     Ibid.  119. 

19.  Commissioners  appointed  to  make  partition,   should  take  the  oath  as 

provided  by  the  statute,  ' '  to  make  partition  in  accordance  with  the 
judgment  of  the  court  as  to  the  rights  and  interests  of  the  parties."  It 
is  irregular  for  them  to  be  sworn,  merely  to  divide  the  land  impartially. 
Ibid.  119. 

20.  Commissioners   appointed  to  make  partition,  reported,  "that   from  all 

the  circumstances  surrounding  the  pecuniary  condition  of  the  family, 
and  the  locality  of  the  lands,  they  cannot  be  divided  without  prejudice 
to  the  owners."  Held,  that  this  report  was  not  in  conformity  with  the 
statute,  and  did  not  justify  the  court  in  ordering  a  sale  of  the  lands. 
Ibid.  119. 

21.  A  bill  in  chancery  for  a  partition  should  set  out  the  title  of  the  petitioner, 

or  show  the  interest  he  claims  in  the  premises  sought  to  be  divided. 
Ibid.  119. 

22.  The  decree  in  a  chancery  proceeding  for  partition,  should  set  out  the  re- 

spective interests  and  titles  of  the  parties,  and  it  is  error  for  the  decree 
to  provide  for  an  equal  division  among  the  defendants  without  finding 
that  they  have  equal  interests  in  the  land.     Ibid.  119. 

23.  Infants  are  not  bound  by  a  decree  unless  all  of  the  evidence  necessary  to 

establish  it,  is  preserved  in  the  record.     Ibid.  119. 

24.  Where  a  default  has  been  taken  and  a  decree  entered  pro  confesso,  which 

recites  that  the  defendants  have  been  regularly  notified  of  the  pendency 
of  the  suit,  by  summons  or  advertisement,  a  bona  fide  purchaser  under 
the  decree  will  be    protected,  although  the  record  may  not  furnish 
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any  evidence  of  a  summons  or  advertisement.  Reddick  v.  State  Bank, 
145. 

25.  Upon  a  writ  of  error  in  a  chancery  cause,  the  Supreme  Court  will  not  pre- 

sume that  any  evidence  was  given  in  the  court  below,  except  what  ap- 
pears in  the  record.     Ibid.  145. 

26.  Strict  proof  is  required  against  infant  defendants,  and  the  record  must 

furnish  the  evidence  to  sustain  a  decree  against  them,  whether  their 
guardian  answers  or  not.  No  confession  by  their  guardian  can  bind 
them.     Ibid.  145. 

27.  If  a  non-resident  is  proceeded  against  by  publication  in  a  chancery  cause, 

the  court  does  not  acquire  jurisdiction  over  his  person,  unless  a  summons 
has  been  regularly  issued,  and  returned  by  the  sheriff.  Smith  v.  Trimble, 
152. 

28.  The  absence  of  a  summons  from  the  record,  cannot  be  supplied  by  the  re- 

turn of  a  certificate  of  the  clerk  to  a  writ  of  certiorari,  that  there  had 
been  a  summons  which  was  lost,  nor  by  the  recital  in  the  notice  of  publi- 
cation, that  it  had  been  issued.     Ibid.  152. 

29.  Upon  a  writ  of  error,  this  court  only  looks  to  the  transcript  of  the 

record.  If  papers  have  been  lost  from  the  files  or  mutilated,  they  may 
be  supplied  in  some  cases  by  the  Circuit  Court  upon  satisfactory  evi- 
dence, after  a  proper  notice  to  the  opposite  party.  This  court  has  no 
authority  to  permit  a  party  to  supply,  by  proof,  any  part  of  the  record. 
Ibid.  152. 
JO.  When  a  bill  is  taken  as  confessed,  the  court  may,  in  its  discretion,  require 
proof  as  to  all  or  any  portion  of  the  allegations  in  the  bill,  and  the  evi- 
dence need  not  be  preserved  in  the  record,  or  it  may  render  a  decree  on 
the  pro  confesso  order  without  evidence.     Ibid.  152. 

31.  A  decree  should  ascertain  the  precise  amount  to  be  paid,  and  not  leave  it 

to  computation.     Ibid.  152. 

32.  A  petition  for  a  mechanics1  lien  is  not  obnoxious  to  a  demurrer,  because 

it  avers  that  material  was  furnished  to  two  persons,  to  erect  a  building 
on  the  land  of  one.     Roach  v.  Chapin,  194. 

33.  The  rendition  of  a  decree  on  the  overruling  of  a  demurrer  to  a  bill, 

without  first  ruling  the  defendant  to  answer,  is  not  error.  The  rendition 
of  a  decree  upon  a  bill  taken  as  confessed,  is  matter  of  discretion.  Ibid. 
194. 

34.  The  act  of  February,  1861,  provides  that  the  former  act  in  relation  to  me- 

chanics' liens  shall  be  held  to  include  implied  as  well  as  express  contracts, 
under  which  labor  or  material  is  furnished;  provided  they  are  done  or 
furnished  within  one  year  from  the  commencement  of  the  furnishing;  and 
if  these  are  done  after  the  passage  of  the  latter  act,  a  petition  need  not 
aver  that  there  was  a  time  within  which  the  materials  were  to  be  fur- 
nished.    Ibid.  194. 

35.  After  a  notice  has  been  given  to  the  administrator  of  a  deceased  debtor, 

of  the  existence  of  a  judgment  against  the  decedent,  in  accordance  with 
Sec.  3,  Chap.  47,  Rev.  Stat.,  the  judgment  creditor  may  issue  an  execu- 
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tion,  and  also  an  alias  or  pluries,  without  further  notice.  Letcher  v. 
Morrison,  209. 

36.  Morrison  purchased  a  piece  of  land  under  an  execution  against  James 

Duncan,  and  filed  his  bill  to  set  aside  conveyances  which  vested  the  title 
to  the  land  in  John  Duncan,  alleging  them  to  be  fraudulent.  Subse- 
quently the  land  was  sold  by  the  administrator  of  John  Duncan,  under 
an  order  of  court,  as  his  property.  Morrison  received  the  proceeds  of 
this  sale  for  a  claim  which  he  held  against  the  estate  of  John  Duncan. 
Held,  that  this  did  not  estop  Morrison  from  asserting  his  title  to  the  land. 
Ibid.  209. 

37.  On  a  bill  filed  for  a  settlement  of  partnership  accounts,  where  the  proofs 

and  statements  leave  everything  in  such  doubt  and  uncertainty  that  it  is 
impossible  to  do  justice,  the  bill  should  be  dismissed  without  costs. 
Vermillion  v.  Bailey,  230. 

38.  Where  a  fact  is  alleged  in  a  bill  and  admitted  by  the  answer,  the  admis- 

sion is  conclusive;  and  evidence  tending  to  dispute  it,  should  not  be  con- 
sidered.    W eider  v.  Clark,  251. 

39.  Moore  owned  a  tract  of   land  which  he  had  mortgaged  to  Clark  for 

$1,400.  Welder  wished  to  buy  this  tract  from  Moore  for  $2,000,  and 
another  tract  from  Clark  for  $1,600.  It  was  arranged  that  Moore 
should  convey  his  tract  to  Clark  for  the  $3,000,  less  the  mortgage,  and 
that  Clark  should  then  convey  both  tracts  to  Weider  for  $4,600 — Weider 
to  pay  $1,000  down,  and  give  a  mortgage  for  the  balance.  Held,  that  this 
was  a  sale  of  the  whole  premises  from  Clark  to  Weider,  and  that  the 
mortgage  being  given  for  a  part  of  the  purchase  money,  Weider  could 
not  claim  a  homestead  in  the  Moore  tract  to  defeat  a  foreclosure.  Ibid. 
251. 

40.  Parties  who  claim  that  another  is  a  trustee  for  their  benefit,  must  clearly 

prove  the  fact.  Especially  so,  if  the  trust  is  assumed  to  be  in  favor  of 
those  who  have  grossly  ill-treated  the  person  supposed  to  have  created  it. 
Clarke  v.  Quackenbos,  260. 

41.  A  recovered  a  judgment  against  C,  and  was  at  the  same  time  surety  for 

B,  upon  an  arbitration  bond,  for  submitting  differences  between  B  and 
C  to  arbitration.  C  obtained  an  award  against  B,  and  then  filed  a  bill  to 
have  the  amount  of  the  judgment  credited  on  the  award.  Held,  that  as 
A's  liability  to  C  was  only  contingent  and  might  never  arise,  he  should 
not  be  restrained  from  collecting  the  judgment  unless  it  was  alleged  that 
he  was  insolvent  or  about  to  leave  the  State.  Hinrichsen  v.  Reinback, 
295. 

42.  In  a  bill  for  the  specific  performance  of  a  parol  agreement  for  the  sale  of 

lands,  if  the  defendant  denies  the  agreement,  and  does  not  set  up  the 
statute  of  frauds  as  a  defense,  he  cannot  afterwards  insist  upon  the 
statute  in  bar.     Hull  v.  Peer,  312. 

43.  In  a  bill  for  a  specific  performance,  the  complainant  need  not,  at  his 

peril,  state  the  precise  amount  due.     He  may  state  his  case  most  favor- 
ably to  himself,  and  if,  upon  the  equities  of  the  case,  the  court  should 
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decree  a  different  amount,  lie  can  then  conform  to  its  judgment.  Ibid. 
312. 

44.  A  and  B  executed  a  note  together,  with  the  understanding  that  A  should 

pay  it.  The  payee  insisted  that  B  should  appear  upon  the  note  as  prin- 
cipal, and  A  as  surety.  It  was  held  that  nevertheless,  as  between  them- 
selves, A  was  the  principal  and  B  the  surety,  in  equity.     Ibid.  312. 

45.  In  decreeing  a  specific  performance  of  a  parol  agreement  for  the  sale  of 

lands,  the  court  will  require  the  complainant  to  do  complete  justice,  upon 
the  broadest  principles  of  equity,  and  will  not  be  satisfied  with  a  literal 
performance  of  the  agreement  by  him.     Ibid.  312. 

46.  A  court  of  chancery  will  relieve  against  judgments  obtained  by  fraud  or 

by  unavoidable  accident;  if  there  has  been  no  fault  or  negligence  on  the 
part  of  the  defendant  in  making  his  defense.  But  not  if  there  has  been 
such  fault  or  negligence.     Hinrichson  v.  Van  Winkle,  334. 

47.  B  recovered  a  judgment  against  A,  and  subsequently  died.     A  filed  a  bill 

against  the  administratrix,  alleging  that  damages  had  accrued  to  him  by 
reason  of  a  breach  of  the  condition  of  a  bond  executed  by  B  and  C,  re- 
lating to  the  same  matter  for  which  the  judgment  had  been  obtained; 
but  he  failed  to  state  whether  the  breach  of  the  bond  had  occurred  before 
or  after  the  commencement  of  the  action  by  B.  Held,  that  the  bill  was 
demurrable,  because  it  did  not  show  but  that  the  complainant  had  an 
ample  remedy  at  law,  by  recouping  his  damages  on  the  trial  of  B's 
action.    Sanger  v.  Fincher,  346. 

48.  A  party  having  an  opportunity  to  interpose  his  defense  at  law,  is  estopped 

from  seeking  relief  in  equity,  unless  he  can  show  that  he  was  prevented 
by  unavoidable  accident,  mistake  or  fraud.     Ibid.  346. 

49.  Although  a  note  may  bear  ten  per  cent,  interest,  when  a  decree  is  entered 

upon  it,  the  note  is  merged;  and  the  decree  can  bear  only  six  per  cent, 
interest.     White  v.  Haffaker,  349. 

50.  A  solicitor  in  a  case,  cannot  act  as  a  special  master  to  execute  the  decree. 

Ibid.  349. 

51.  A  bill  to  restrain  the  collection  of  a  judgment,  should  not  only  show  a  good 

reason  why  the  evidence  was  not  saved  by  a  bill  of  exceptions,  but  should 
also  show  what  the  evidence  was  which  authorized  the  judgment  com- 
plained of,  on  the  grounds  of  his  defense,  the  reason,  if  any,  why  it  was 
not  made,  and  such  other  facts  as  would  make  a  case,  or  there  will  not 
be  error  in  the  dismissal  of  the  bill.     Buntain  v.  Blackburn-,  406. 

52.  Upon  the  foreclosure  of  a  mortgage  given  to  secure  the  purchase  money 

for  premises,  it  is  not  necessary  that  the  wife  of  the  mortgagor  should  be 
made  party  to  the  bill.     Stephens  v.  Bichnell,  AAA. 

53.  Where  the  mortgagor  is  insolvent,  and  the  premises  are  not  worth  the 

amount  due  upon  the  mortgage,  a  strict  foreclosure  may  be  decreed.  Ibid. 
444. 

54.  Where  a  defendant  to  a  suit  in  chancery  has  suffered  a  default,  it  is  dis- 

cretionary with  the  court  to  require  evidence  sustaining  the  allegations  in 
the  bill,  and  he  cannot  assign  for  error  that  the  proof  was  insufficient. 
Stephens  v.  Bichnell,  AAA. 
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55.  Collins  and  Stephens  purchased  land  jointly,  giving-  their  joint  notes  se- 

cured by  a  mortgage  upon  the  same  premises  for  the  purchase  money. 
They  then  partitioned  the  premises,  each  agreeing  to  provide  for  a 
specified  proportion  of  the  purchase  money.  Collins  paid  up  his  part  and 
procured  a  release  of  the  premises  set  off  to  him.  H eld,  that  it  was  pro- 
per for  the  mortgagee,  in  foreclosing,  to  take  a  decree  against  Steph- 
ens alone  for  the  balance  due.     Ibid.  444. 

56.  A  trustee  appointed  by  a  court,  though  not  invested  with  legal  title  to 

property,  has  such  equitable  title  as  will  enable  him  to  proceed  in  his  own 
name  in  aid  of  the  trust.     Leach  v.  Thomas,  457. 

57.  When  a  court  of  equity  obtains  jurisdiction,  and  gives  to  a  party  all  that 

he  had  asked  by  a  motion  in  a  proceeding  at  law,  he  cannot  complain  of 
a  proceeding  that  has  not  done  him  an  injury.     Ibid.  457. 

58.  An  action  on  the  case  will  not  lie  for  improperly  causing  a  writ  of  injunc- 

tion to  be  issued.     The  remedy  is  on  the  injunction  bond. 
The  case  of  Cox  v.  Taylor's  Administrators,  10  B.  Monroe,  17,  not  re- 
cognized as  authority.     Gorton  v.  Brown,  489. 

CHURCHES. 

The  usages  of  a  church,  or  the  law  of  its  organization  as  a  religious  so- 
ciety, if  they  are  to  be  considered  in  deciding  legal  controversies,  should 
be  proved  as  facts.  In  the  absence  of  testimony,  it  will  be  presumed  that 
religious  societies  cannot  dissolve  their  connection  with  the  principal 
organization  without  permission.      Vasconcellos  v.  Ferraria,  237. 

CIRCUIT  COURTS  AND  CLERKS. 

1 .  The  Circuit  Court  should  not,  in  cases  of  appeal  from  a  justice  of  the  peace, 

authorize  an  amendment  of  the  summons,  by  changing  the  names  of 
parties.     HencJcler  v.  County  Court,  39. 

2.  It  is  the  duty  of  the  clerk  of  the  Circuit  Court  to  make  a  full  transcript 

of  all  of  the  record.  This  court  is  not  permitted  to  act  upon  his  state- 
ments, given  in  the  transcript,  that  papers  were  filed  or  withdrawn. 
Freeland  v.  Board  of  Supervisors,  303. 

3.  It  is  generally  a  matter  of  discretion  whether  the  Circuit  Court  will  rule  a 

party  to  file  security  for  costs;  but  if  the  affidavit  upon  which  the  motion 
is  founded  be  insufficient,  the  Circuit  Court  has  no  power  under  the  statute 
to  make  the  rule,  and  its  decision  will  be  reviewed  in  the  Supreme  Court. 
Ball  v.  Bruce,  332. 

4.  Upon  a  motion  for  a  rule  upon  the  plaintiff  to  file  additional  security  for 

costs,  an  affidavit  is  insufficient  which  only  avers  the  insolvency  of  the 
plaintiff  and  his  security;  it  should  show,  in  addition,  that  the  circum- 
stances of  the  principal  or  security  have  changed  since  the  approval  of 
the  former  bond.     Ibid.  332. 

See  Appeals.    Jurisdiction.    Justices  op  the  Peace.    Practice. 
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CITIES. 
See  Towns  and  Cities. 

CLAIM  AND  COLOR  OF  TITLE. 

1.  Tlie  covenant  that  the  grantor  is  seized  of  an  estate  in  fee  simple,  is  sat- 

isfied if  he  has  a  seizin  in  fact,  by  having  entered  into  possession,  claim- 
ing a  fee  simple  in  the  land.     Watts  v.  Parker,  224. 

2.  An  entry  into  possession,  under  a  paper  title,  claiming  the  fee,  and  the 

peaceable  possession  for  more  than  twenty-six  years,  make  a  seizin  in 
fee  simple.     Watts  v.  Parker,  224. 

3.  Possession  and  payment  of  taxes  for  seven  years  under  claim  and  color  of 

title,  will  satisfy  the  covenant  of  seizin  in  fee  simple.     Ibid.  224. 

4.  A  deed  purporting  to  claim  land  must  be  under  seal.     Ibid.  224. 

5.  A  party  may  show  possession  and  payment  of  taxes  under  claim  and  color 

of  title;  although  his  chain  of  title  may  show  a  deed  not  under  seal. 
Ibid.  224. 

6.  A  clerk's  or  sheriff's  deed  on  a  tax  sale  is  sufficient  to  show  claim  and 

color  of  title,  if  it  appear  on  its  face  to  be  regular.  The  person  rely- 
ing upon  it  is  not  bound  to  show  that  the  prerequisites  of  the  statute 
have  been  complied  with.    Holloway  et  al.  v.  Clark,  483. 

7.  A  quit-claim  deed  is  sufficient  to  show  claim  and  color  of  title  under  the 

limitation  act  of  1839.     Ibid.  483. 

8.  H.  obtained  claim  and  color  of  title  in  1842,  and  conveyed  to  B.  in  1845. 

B.  allowed  the  land  to  be  sold  for  the  taxes  for  1847,  and  bought  it  him- 
self; he  then  paid  the  taxes  from  1849  to  1856,  inclusive.  P.,  the  minor 
heir  of  a  person  who  had  died  seized  of  the  patent  title,  in  1853  redeemed 
from  the  sale  of  1847,  by  paying  to  the  clerk  double  the  amount  of  the 
purchase  money  and  all  the  taxes,  with  interest,  for  five  years,  being  up 
to  the  time  of  the  redemption.  Held,  that  this  redemption  by  P.  en- 
tirely obliterated  the  tax  sale  of  1847,  and  the  payment  of  taxes  by  B. 
for  the  five  years,  and  that  the  grantees  of  B.  could  not  defend  under  the 
limitation  act  of  1839,  without  showing  payment  of  taxes  for  seven 
years,  exclusive  of  the  five  years  from  1849  to  1853.     Ibid.  483. 

9.  The  provisions  of  the  limitation  act  of  1839,  empowering  minors  to  re- 

deem land  sold  for  taxes,  within  three  years  after  attaining  their  majori- 
ty* by  paying  to  the  person  who  has  paid  the  tax,  the  amount  with  in- 
terest, do  not  take  from  the  minor  the  right  to  redeem  within  one  year 
after  his  majority,  by  paying  double  the  amount,  etc.,  to  the  collector, 
according  to  Sec.  69,  Chap.  LXXXIX,  Rev.  Stat.  1848.  Ibid.  483. 
10.  A  person  whose  lands  had  been  sold  for  taxes  during  his  infancy,  for  the 
purpose  of  redeeming  them,  after  he  attained  his  majority,  paid  the 
necessary  amount  to  the  clerk.  The  purchaser  accepted  this  money 
from  the  clerk.  Held,  that  by  that  act,  he  admitted  the  right  of  the 
infant  to  redeem  under  the  statute.     Ibid.  483. 
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COMMONS. 

1.  The  United  States  has,  by  grant,  confirmed  to  the  inhabitants  of  the  vil- 

lage of  Cahokia,  the  use  of  the  "  commons"  adjacent  to  the  village. 
The  parishioners  not  living  in  the  village,  worshiping  at  the  church  in 
the  village,  do  not,  of  right,  participate  in  the  use  of  those  "  commons." 
Hebert  v.  Lavalle,  448. 

2.  Parties  deriving  title  from  original  inhabitants  of  the  village  of  Cahokia, 

do  not  enjoy  rights  of  common  which  might  have  pertained  to  their 
grantors,  if  the  grantees  have  abandoned  the  village.  The  "  commons" 
were  made  appurtenant  to  village  lots,  not  to  lands  remote  from  the  vil- 
lage.    Ibid.  448. 

3.  Occupants  of  the  common,  field  lands,  not  inhabitants  of  the  village  of  Ca- 

hokia, cannot  vote  for  the  supervisor  authorized  to  survey  parts  of  the 
"  commons  "  into  lots,  and  lease  the  same,  nor  for  the  trustees  of  schools, 
under  authority  of  the  act  of  1841.     Ibid.  448. 

4.  A  stranger  cannot  question  the  acts  of  "  commoners  "  amongst  them- 

selves, even  though  they  should  enclose  the  "commons."    Ibid.  448. 

CONDITIONS. 

A  testator  gave  to  his  wife  all  his  estate,  to  be  disposed  of  in  any  way  that 
would  best  support  her  for  life,  but  if  his  sons,  John  and  Thomas,  should 
take  care  of  their  mother,  they  were  to  have  certain  lands,  but  if  they 
failed  to  support  their  mother,  then  she  could  sell  the  land,  or  any  part 
of  it,  to  support  herself ;  but  if  the  sons  complied  with  these  conditions, 
they  were  to  take  immediate  possession  of  the  land;  there  were  bequests 
to  other  children :  Held,  that  the  testator  intended  to  charge  his  entire 
estate  with  the  support  of  his  widow;  that  the  question  of  support  was 
a  condition  subsequent,  the  word  "  comply  "  being  used  in  the  sense  of 
"assent,"  and  when  John  and  Thomas  assented,  the  estate  passed  to 
them,  burthened  with  the  condition  of  support  of  the  mother;  and 
that  the  widow  of  John  being  his  heir,  and  proffering  to  support  the 
widow,  had  a  right  to  inherit  and  possess  the  estate,  and  could  compel 
the  grantee  of  the  widow  to  reconvey  to  her.  Jennings  v.  Jennings, 
518. 

CONFESSION. 

When  a  bill  is  taken  as  confessed,  the  court  may,  in  its  discretion,  re- 
quire proof  as  to  all  or  any  portion  of  the  allegations  in  the  bill,  and  the 
evidence  need  not  be  preserved  in  the  record,  or  it  may  render  a  decree 
on  the  pro  confesso  order  without  evidence.    Smith  v.  Trimble,  152. 

CONSIDERATION. 
See  Negligence.    Promissory  Note.    Railroads. 

CONSTABLE. 
1.  The  statute  has  not  made  it  the  duty  of  a  constable  to  collect  money  ex- 
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cept  by  virtue  of  process ;  and  an  action  will  not  lie  upon  his  bond  for 
money  collected  by  him  without  process  for  that  purpose.  Henckler  v. 
County  Court,  39. 

2.  There  is  no  lawful  mode  of  renewing  an  execution,  except  there  has  been 

a  return  to  that  already  issued  by  the  officer,  of  his  doings  thereon.  A 
justice  of  the  peace  cannot  renew  an  execution  by  any  indorsement  of 
his  upon  it.     Calhoun  County  v.  Buck  et  al.  440. 

3.  A  constable  must,  within  the  time  appointed  by  law,  return  an  execution 

with  an  indorsement  of  his  doings  thereon,  for  the  truth  of  which  he  is 
responsible;  but  no  particular  form  of  indorsement  is  required.  Ibid. 
440. 

4.  One  constable  cannot  hand  over  an  execution  to  another,  so  as  to  relieve 

himself  from  the  responsibility  of  its  return  according  to  the  statute;  if 
another  constable  returns  the  execution,  within  the  statutory  time,  it  may 
save  him  from  liability  to  whom  it  was  first  delivered.    Ibid.  440. 

CONSTRUCTION  OF  STATUTES. 

1.  A  town  or  village,  within  the  meaning  of  the  statute  requiring  railroad 

corporations  to  construct  fences,  may  exist,  although  there  is  no  plat  of 
the  same,  dedicating  streets,  etc.,  in  the  manner  pointed  out  by  the 
statute  in  that  regard.     Illinois  Central  R.  R.  Co.  v.  Williams,  48. 

2.  In  construing  an  amendatory  statute,  it  is  a  fixed  rule  that  the  old  law 

must  be  considered,  the  mischief  arising  under  that  law,  and  the  remedy 
for  it,  which  the  new  law  may  be  supposed  to  provide.  Maus  v.  Logans- 
port,  Peoria  and  Burlington  R.  R.  Co.  11. 

3.  The  act  of  February  14th,   1855,  amendatory  of  the  revenue  law,  which 

directs  that  the  track  or  superstructure  of  a  railroad  shall  be  denomi- 
nated "  fixed  and  stationary  personal  property,"  was  intended  to  create 
a  species  of  personal  property  not  before  known  to  the  law.  For  non- 
payment of  taxes  upon  this  property,  the  collector  may  levy  upon  the 
rails  and  remove  them  from  the  track,  for  the  purpose  of  selling  them. 
Ibid.  77. 

4.  This  act  has  reference  only  to  the  collection  of  the  revenue,  and  does  not 

change  the  character  of  such  property  for  other  purposes.     Ibid.  77. 

5.  Section  14,  of  the  amendatory  act  of  1853,  which  provides  that  real  prop- 

erty shall  be  liable  for  taxes  on  personal  property,  and  vice  versa,  has  no 
application  to  this  "fixed  and  stationary  personal  property;"  such  prop- 
erty must  bear  its  own  burden  of  taxation.  Maus  v.  Logansport,  P.  & 
B.  R.  R.  Co.  77. 

6.  It  is  within  the  province  of  the  legislature  to  provide  that  property,  which 

is  attached  to  the  freehold,  so  as  to  become  a  part  of  it  by  the  common 
law,  may  be  regarded  as  personal  property,  for  all  purposes,  or  for  any 
special  purpose.  Of  this  character  is  the  act  of  Feb.  14th,  1855,  which 
directs  that  the  tract  and  superstructure  of  a  railroad,  together  with  the 
improvements  at  stations,  shall  be  denominated  personal  property,  foi 
the  purposes  of  collecting  the  revenue.     Ibid.  77. 
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7.  The  sureties  upon  an  administrator's  bond,  applied  to  the  probate  court 

under  the  79th  and  80th  sections  of  the  statute  of  wills,  to  have  the  ad- 
ministrator give  a  new  bond.  The  court  took  two  new  bonds  from  the 
administrator,  the  penalties  of  which  being  added  together,  eqsaled  in 
amount  the  penalty  in  the  old  bond.  This  was  held  to  be  a  substantial 
compliance  with  the  statute,  which  requires  that  the  new  bond  shall  be 
in  the  like  penalty  as  the  first.    People  v.  Lott,  215. 

8.  Where  a  new  bond  is  given  by  an  administrator  or  executor  under  the 

79th  and  80th  sections  of  the  statute  of  wills,  the  sureties  upon  the  first 
bond  are  released  from  all  liability  for  past  as  well  as  for  subsequent  acts. 
Ibid.  215. 

9.  If,  instead  of  a  new  bond  being  given,  the  letters  should  be  revoked,  the 

sureties  would  only  be  released  from  future  liabilities.     Ibid.  215. 

10.  Where  administrators  have  given  several  bonds,  and  there  is  a  complica- 

tion of  interests,  resulting  from  the  death  of  one  of  the  administrators 
and  of  some  of  the  sureties,  whose  legal  representatives  cannot  be  made 
parties  in  a  joint  action  at  law  upon  the  bonds,  a  court  of  equity  will  en- 
tertain jurisdiction.     Ibid.  215. 

11.  The  representatives  of  all  of  the  deceased  sureties  should  be  made  parties 

to  such  a  bill.     Ibid.  215. 

12.  The  69th  section  of  the  statute  of  wills,  in  giving  an  action  on  an  ad- 

ministrator's or  executor's  bond,  against  all  or  any  portion  of  the  obli- 
gors, has  reference  only  to  actions  at  law,  and  not  to  suits  in  chancery. 
Ibid.  215. 

13.  The  last  clause  of  that  section,  making  certified  copies  of  such  bonds  evi- 

dence, was  only  designed  to  change  a  rule  of  evidence,  and  not  the  prac- 
tice in  courts  of  equity.     Ibid.  215. 

14.  The  statute  for  the  protection  of  occupying  claimants  is  designed  to  pro- 

tect those  who  shall  in  good  faith  take  peaceable  possession  of  vacant 
land  under  such  a  paper  title  as  the  records  of  the  county  show  to  be 
plain,  clear  and  connected,  and  without  notice  of  any  adverse  title  of 
record.    Montag  v.  Linn,  328. 

15.  The  protection  of  a  party  under  this  statute  does  not  depend  upon  the 

original  deeds  through  which  he  deraigns  his  title  being  regular  upon 
their  face;  such  deeds  may  contain  material  alterations,  or  be  forgeries, 
and  yet  the  purchaser  may  be  protected,  where  the  records  of  the  county 
show  a  clear  chain  of  title.    Ibid.  328. 

16.  Where  the  record  of  proceedings  before  the  commissioners  of  highways, 

for  the  laying  out  of  a  road,  shows  that  due  notice  has  been  given,  by 
posting  copies  of  the  petition;  upon  an  appeal  regularly  taken  to  the 
supervisors  of  the  county,  the  supervisors  acquire  the  jurisdiction  neces- 
sary to  determine  the  validity  of  the  notices,  and  their  decision  upon  that 
point  cannot  be  collaterally  attacked.     Wells  v.  Hicks,  343. 

17.  To  prove  that  in  proceedings  for  laying  out  a  highway  the  copies  of  the 

petition  were  properly  posted,  it  is  not  necessary  to  call  as  witnesses,  the 
parties  who  posted  them.  Their  ex  parte  affidavits  attached  to  the  peti- 
tion are  sufficient.     Ibid.  343. 
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18.  The  statute,  which  requires  the  commissioners  of  highways  to  act  within 

ten  days  after  the  expiration  of  the  twenty  days'  notice,  does  not  compel 
them  to  decide  the  matter  within  the  thirty  days;  it  is  sufficient  that 
they  commence  their  work  within  that  time.  It  would  seem  that  this 
provision  of  the  statute  is  directory  and  not  mandatory.  Wells  v. 
Hicks,  343. 

19.  That  the  statute  regulating  appeals,  from  the  commissioners  of  highways 

to  the  supervisors,  does  not  require  notice  to  the  party,  whose  land  is  af- 
fected by  the  location  of  the  road,  is  an  objection  against  which  this 
court  can  afford  no  relief.  It  becomes  the  duty  of  the  owner  of  the  land, 
to  take  notice  of,  and  follow  up,  the  appeal.     Ibid.  343. 

20.  The  County  Court  succeeded  to  that  of  the  county  commissioners',  and 

a  constable's  bond  is  properly  executed  to  the  County  Court;  which  court 
and  its  successors  may  maintain  an  action  upon  it.  Long  v.  County 
Court,  384. 

See  Ejectment.    Mechanics'  Lien.    Security  for  Costs. 

CONTESTED  ELECTION. 
See  Mandamus. 

CONTINUANCE. 

A  continuance  will  not  be  granted  because  a  witness  has  said  that  he 
would  be  present  at  the  trial  and  had  been  subpoenaed  by  the  opposite 
party.  The  party  desiring  the  testimony  of  the  witness,  should  secure 
his  presence  at  the  trial.    Moore  v.  Goelitz,  18. 

CONTRACT. 

1.  When  parties  make  a  new  agreement,  revoking  an  old  one,  and  a  horse 

is  paid  as  a  part  of  the  consideration  on  the  new  agreement,  one  of  the 
parties  cannot  refuse  to  execute  it  because  the  other  has  not  executed  a 
reconveyance  of  land,  no  time  being  fixed  for  that  purpose.  A  reasona- 
ble time  will  be  allowed  for  performance,  and  a  tender  of  the  reconvey- 
ance was  not  an  indispensable  preliminary  to  the  enforcement  of  the 
new  agreement.  The  parties  must  be  restored  to  their  original  rights 
before  either  can  insist  upon  a  rescinding  of  the  new  contract.  Ander- 
son v.  White,  57. 

2.  A  promise  by  the  defendant  that  he  will  settle  with  the  plaintiff  as  soon 

as  he  receives  his  pay  for  certain  work,  is  a  conditional  promise;  and 
does  not  waive  the  statute  of  limitations,  unless  it  is  proved  that  he  has 
received  his  pay.    Mullett  v.  Shrumph,  107. 

3.  A  subscriber  to  the  capital  stock  of  a  railroad  company,  who  agrees  to  be 

subject  to  the  rules  and  regulations  which  may  from  time  to  time  be 
adopted  by  the  directors,  cannot  avoid  payment,  because  the  charter 
has  been  amended,  reducing  the  number  of  days  of  notice  to  be  given, 
if  the  amendment  of  the  charter  has  been  accepted.  Illinois  River  R. 
R.  Co.  v.  Beers,  185. 
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4.  Amendments  to  charters  may  be  accepted  in  divers  ways.     Ibid.  185. 

5.  Held,  that  the  following  instrument  was  negotiable  under  the  statute, 

and  that  in  an  action  upon  it,  a  consideration  need  not  be  averred  or 
proved:  ''Due  W.  B.  G.  $450,  to  be  paid  in  lumber  when  called  for,  in 
good  lumber,  at  $1.25."    Bilderback  v.  Burlingame,  338. 

6.  An  instrument  admitting  a  certain  sum  of  money  to  be  due,  which  may 

be  paid  in  merchandise,  at  a  fixed  price,  becomes  an  absolute  money  de- 
mand, if  the  payee  fails  to  deliver  the  merchandise  when  it  is  called  for. 
If  there  were  two  payees,  a  refusal  by  one  of  them  would  be  sufficient. 
Ibid.  338. 

7.  A  contracted  with  B  for  a  quantity  of  lumber  and  cross-ties.     He  then  put 

B  in  possession  of  a  saw-mill,  and  took  a  bond  from  B  and  C,  condi- 
tioned for  the  return  of  the  mill,  upon  the  completion  of  the  contract. 
A  failed  to  pay  for  the  cross-ties  and  lumber,  and  B  failed  to  return  the 
mill.  Held,  that  in  an  action  by  B  for  the  price  of  the  lumber,  A  could 
recoup  for  the  damages,  arising  from  the  breach  of  the  condition  of  the 
bond.     Sanger  v.  Fincher,  346. 

8.  A  contract  entered  into  during  the  lucid  intervals  of  one  who  is  a  lunatic, 

is  valid.    Lilly  v.  Waggoner,  395. 

9.  All  persons  of  mature  age  are  presumed  to  be  sane,  until  after  inquest 

found,  when  the  presumption  is  changed,  and  proof  is  required  to  show 
sanity.    Ibid.  395. 

10.  A  deed  executed  several  years  before  the  maker  was,  by  inquest,  found 

insane,  has  the  legal  presumption  of  validity  in  its  favor.     Ibid.  395. 

11.  The  evidence  showing  the  insanity  of  a  party  at  the  time  of  the  execu- 

tion of  a  deed,  must  preponderate,  or  the  legal  presumption  in  favor  of 
sanity  will  sustain  the  act.     Ibid.  395. 

12.  In  a  proceeding  for  a  mechanics1  lien  the  law  implies  a  contract  to  pay 

for  the  work  when  it  shall  be  done,  if  other  terms  are  not  specified. 
Clay  comb  v.  Cecil,  496. 

13.  Where  it  appears  that  a  party  is  to  deliver  grain  and  have  the  price  of  it 

at  a  certain  place  indorsed  on  a  contract,  the  party  to  whom  it  is  to  be 
delivered,  has  not,  prior  to  delivery,  any  authority  to  take  possession  of 
the  grain.     Millay  et  al.  v.  Dunn,  516. 

14.  A  general  agreement  to  receive  depreciated  paper  in  business  transac- 

tions, may  be  abandoned  by  common  consent,  and  when  this  appears,  a 
party  who  disregards  such  agreement  cannot  hold  another  to  it.  Ma- 
rine Bank  of  Chicago  v.  Chandler,  525. 

See  Chancery.    Sale  op  Land. 

CONVEYANCE. 
See  Claim  and  Colok  op  Title.    Deed. 

COPARTNERS. 
See  Partners. 
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CORPORATIONS. 

1.  Where  the  name  of  a  corporation  consists  of  several  words,  the  transpo- 

sition, omission  or  alteration  of  some  of  them,  may  not  be  regarded  as 
important,  if  it  is  evident  what  corporation  is  intended.  Chadsey  v. 
McCreery,  253. 

2.  Actions  by  the  subordinate  lodges  of  Odd  Fellows  should  be  brought  in 

the  name  of  the  trustees  of  such  lodges.    Marsh  v.  Astoria  Lodge,  421. 

3.  An  organization  in  fact,  and  user  under  it,  is  sufficient  in  some  actions  to 

show  a  corporation  in  fact,  although  there  may  have  been  irregularities 
or  omissions  in  the  first  instance.     Ibid.  421. 

4.  If  the  right  to  sue  is  not  expressly  granted  to  a  corporation,  it  may  still 

exercise  the  faculty,  if  all  the  powers  incident  to  corporations  are  con- 
ferred upon  it.     Ibid.  421. 

5.  The  question  in  this  case  is  presented  by  a  plea  which,  in  substance,  avers 

that  there  is  no  such  corporation,  and  not  in  abatement.     Ibid.  421. 

6.  A  judgment  in  favor  of  a  corporation,  if  properly  assigned,  may  be  en- 

forced after  the  corporation  has  ceased.    Leach  v.  Thomas,  457. 

COUNTIES,  COUNTY  COURTS  AND  CLERKS. 

1.  Upon  a  petition  for  a  mandamus,  to  compel  a  county  clerk  to  issue  a  cer- 

tificate of  election  to  the  relator,  who  was  duly  elected  a  justice  of  the 
peace,  it  is  no  defense  that  the  clerk  has  already  issued  a  certificate  to 
the  relator's  competitor,  and  that  he  has  been  regularly  commissioned 
by  the  Governor.    People  v.  Rives,  242. 

2.  The  board  of  supervisors  alone,  have  the  power  to  order  an  election  to  de- 

termine whether  the  county  will  subscribe  to  stock  in  a  railroad  com- 
pany, and  to  issue  the  bonds  therefor;  and  they  cannot  delegate  their 
power.  But  this  rule  does  not  prevent  the  board  of  supervisors,  after 
they  have  taken  all  necessary  action  in  the  matter,  from  directing  that 
the  bonds  shall  be  signed  by  the  county  judge.  The  county  judge  then 
becomes  merely  the  instrument,  by  which  the  action  of  the  board  is 
manifested.     Clarke  v.  Board  of  Supervisors,  305. 

3.  In  ordering  an  election,  to  determine  whether  a  county  will  subscribe  for 

stock  to  aid  in  building  a  railroad,  it  is  improper  to  submit  the  ques- 
tion, whether  two  different  roads  shall  be  so  aided,  by  a  single  vote;  so 
that  the  two  propositions  cannot  be  voted  upon  separately.  The  county 
may  be  restrained  from  issuing  bonds  in  pursuance  of  such  a  vote;  but 
when  issued  they  are  not  necessarily  void,  in  the  hands  of  a  bona  fide 
holder.    Ibid.  305. 

4.  Where  county  bonds,  to  aid  the  construction  of  a  railroad,  have  been 

issued,  in  pursuance  of  an  election  held  without  warrant  of  law,  as 
where  it  has  been  ordered  by  a  person  or  tribunal  having  no  such  au- 
thority, they  are  absolutely  void.  But  where  the  election  has  been 
properly  authorized,  and  there  has  been  informality  in  the  manner  of 
submitting  the  question  to  the  people  (such  as  submitting  two  proposi- 
tions as  to  aiding  two  different  roads,  to  a  single  vote,)  the  bonds  may 
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be  rendered  valid,  in  the  hands  of  an  innocent  holder,  by  the  acquies- 
cence of  the  people,  and  their  subsequent  ratification  by  the  county,  in 
levying  a  tax  and  paying  interest  upon  them.     Ibid.  305. 

5.  The  County  Court  succeeded  to  that  of  the  county  commissioners',  and  a 

constable's  bond  is  properly  executed  to  the  County  Court;  which  court 
and  its  successors  may  maintain  an  action  upon  it.  Long  v.  County 
Court,  384. 

6.  A  note  given  to  a  county,  is  properly  assigned  by  the  clerk  of  the  County 

Court  under  its  seal.     Gatton  v.  Dimmitt,  400. 

7.  The  legislature  has  the  constitutional  right  to  authorize  counties,  towns 

and  cities  to  aid  in  the  construction  of  railroads,  by  lending  credit, 
issuing  bonds  or  taking  stock.  Fraud  in  the  election  authorizing  such 
action  must  be  set  up  in  apt  time,  and  before  rights  have  accrued. 
Butler  et  al.  v.  Dunham  et  al.  474. 

COURTS. 

1.  The  tables  showing  the  probabilities  of  life,  by  which  the  value  of  dower 

rights  can  be  computed,  are  recognized  by  the  courts  as  the  proper 
means  of  proving  such  value.    McHenry  v.  Yokum,  160. 

2.  The  County  Court  succeeded  to  that  of  the  county  commissioners',  and  a 

constable's  bond  is  properly  executed  to  the  County  Court;  which  court 
and  its  successors  may  maintain  an  action  upon  it.  Long  v.  County 
Court,  384. 

COVENANTS. 

1.  The  covenant  that  the  grantor  is  seized  of  an  estate  in  fee  simple,  is  satis- 

fied, if  he  has  a  seizin  in  fact,  by  having  entered  into  possession,  claim- 
ing a  fee  simple  in  the  land.     Watts  v.  Parker,  224. 

2.  An  entry  into  possession,  under  a  paper  title,  claiming  the  fee,  and  the 

peaceable  possession  for  more  than  twenty-six  years,  make  a  seizin  in 
fee  simple.    Ibid.  224. 

3.  Possession  and  payment  of  taxes  for  seven  years  under  claim  and  color  of 

title,  will  satisfy  the  covenant  of  seizin  in  fee  simple.     Ibid.  224. 

4.  A  deed  purporting  to  claim  land  must  be  under  seal.     Ibid.  224. 

5.  A  party  may  show  possession  and  payment  of  taxes  under  claim  and  color 

of  title;  although  his  chain  of  title  may  show  a  deed  not  under  seal. 
Ibid.  224. 

6.  In  an  action  upon  covenants  contained  in  a  deed,  brought  by  the  last 

grantee  of  the  land,  he  need  not  allege  or  prove  that  the  intermediate 
assignees  have  kept  their  covenants.     Brady  v.  Spu^Tc,  478. 

7.  A  judgment  in  favor  of  the  last  grantee  of  land,  against  the  original 

covenantor,  upon  the  covenants  contained  in  his  deed,  can  be  pleaded  in 
bar  to  any  action  brought  by  an  intermediate  grantee.     Ibid.  478. 

8.  The  covenants  of  seizin  and  of  power  to  sell  are  covenants  in  presenti, 

and  if  the  grantor  has  no  title  when  he  enters  into  them,  they  are 
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broken  at  once.    They  then  become  mere  choses  in  action,  and  are  not 
assignable  at  law.    Ibid.  478. 
9.  The  covenant  of  warranty  is  prospective,  and  runs  with  the  land  into  the 
hands  of  all  those  to  whom  it  may  come  by  purchase  or  descent;  and  is 
broken  only  by  an  eviction,  or  something  equivalent  thereto.     Ibid.  478. 

10.  A  declaration  upon  covenants  in  a  deed  averred  the  making  of  cove- 

nants of  seizin,  of  power  to  sell,  and  of  warranty,  only;  the  breach  in- 
cluded not  only  these,  but  also  covenants  against  incumbrances  and  for 
quiet  enjoyment.  The  defendant  assigned  as  a  ground  for  demurrer,  that 
this  one  count  set  forth  more  than  one  cause  of  action.  Held,  that  as  all 
these  causes  of  action  were  of  the  same  nature  and  could  be  answered  by 
one  plea,  they  might  be  joined  in  one  count.  That  these  separate 
breaches  were  to  be  regarded  as  so  many  distinct  counts.  That  the  de- 
murrer being  to  the  whole  count,  and  one  of  the  breaches  being  properly 
assigned,  the  demurrer  should  be  overruled.     Ibid.  478. 

11.  Several  causes  of  action  of  the  same  nature  may  be  joined  in  one  count. 

The  defendant  can  plead  specially  to  each  cause  of  action.    Ibid.  478. 

12.  The  rule  as  to  joining  causes  of  action  is,  that  when  the  same  plea  may 

be  pleaded,  and  the  same  judgment  rendered  on  all  the  counts,  they  may 
be  joined.    Ibid.  478. 

13.  A  quit-claim,  or  any  other  deed  which  is  effectual  to  convey  land,  passes 

to  the  grantee  the  covenants  running  with  the  land,  unless  there  be 
words  in  the  deed  limiting  the  conveyance.     Ibid.  478. 

14.  In  an  action  of  covenant  upon  the  covenant  against  eviction  in  a  deed,  the 

plaintiff  alleged  particularly  the  manner  of  his  eviction,  by  showing  the 
foreclosure  of  a  mortgage  given  by  the  covenantor,  and  a  sale  under  the 
decree.  Held,  that  as  it  was  not  averred  that  a  deed  had  been  given 
under  the  decree,  or  that  the  time  for  redemption  had  expired,  or  that 
any  actual  eviction  had  occurred,  a  demurrer  to  the  declaration  should 
have  been  sustained.     Ibid.  478. 

15.  The  declaration  in  an  action  upon  covenants  in  a  deed  of  conveyance, 

claimed  an  eviction  by  showing  the  foreclosure  of  a  mortgage  given  by 
the  covenantor,  and  a  sale  under  the  decree,  but  did  not  show  that  any 
deed  had  been  given  under  the  sale,  or  that  the  time  of  redemption  had 
expired,  or  that  an  actual  eviction  had  occurred.  Held,  that  if  the 
plaintiff  had  removed  the  mortgage,  the  measure  of  damages  would 
have  been  the  amount  so  paid,  provided  it  did  not  exceed  the  purchase 
money  and  interest — but  as  it  did  not  appear  that  the  plaintiff  had  paid 
off  the  incumbrance  or  had  suffered  any  eviction,  nominal  damages 
only  should  be  awarded.     Ibid.  478. 

See  Appeal.    Jukisdiction.    Justices  of  the  Peace. 

CRIMINAL  LAW. 

1.  An  indictment  upon  a  lost  paper,  which  it  is  averred  was  a  forgery, 
should  set  out  the  substance  and  effect  of  the  instrument ;  that  the 
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court  may  see  that  it  was  such  an  instrument,  that  the  forgery  of  it 
would  constitute  a  crime.     Wallace  v.  People,  45. 

2.  Where  an  indictment  concludes  against  the  form  of  the  statute,  etc.,  it 

clearly  indicates  a  prosecution  under  a  statute,  and  not  at  common  law. 
Town  of  Paris  v.  People,  74. 

3.  The  offense  of  keeping  and  maintaining  a  "  calaboose"  by  an  incorpor- 

ated town,  is  not  an  offense  against  the  statute,  for  which  an  indict- 
ment will  lie.     Town  of  Paris  v.  People,  74. 

4.  Upon  a  change  of  venue  in  a  criminal  case,  the  court  granting  the  order 

may  take  a  recognizance  from  the  defendant  to  appear  in  the  court  to 
which  the  venue  has  been  changed.     Stebbins  v.  People,  240. 

5.  A  default  and  order  of  forfeiture  was  taken  upon  recognizance  against  the 

defendant  and  his  surety,  judgment  was  then  taken  upon  the  default 
against  the  defendant,  and  a  sci.  fa.  issued  against  the  surety  alone. 
Upon  the  return  of  the  sci.  fa.,  judgment  was  taken  against  both  cog- 
nizors;  and  the  judgment  was  reversed  because  the  sci.  fa.  was  issued 
against  the  wrong  party.     Ibid.  240. 

6.  In  prosecutions  for  obstructing  highways,  the  rule  is,  that  every  aver- 

ment must  be  established,  by  a  clear  preponderance  of  evidence.  And 
it  is  error  to  instruct  the  jury  that  they  must  be  satisfied  of  the  de- 
fendant's guilt,  beyond  a  reasonable  doubt,  before  they  could  find 
against  him.  This  latter  rule  obtains  only  in  criminal  prosecutions, 
affecting  life  or  liberty.     Town  of  Lewiston  v.  Proctor,  414. 

CURRENCY, 

1.  A  certificate  of  deposit  payable  in  "  Illinois  currency,"  cannot  be  satis- 

fied by  depreciated  paper;  it  must  be  met  by  bills  passing  in  the  locality 
in  the  place  of  coin.  It  might  be  otherwise  if  the  certificate  had  been 
made  payable  in  Illinois  bank  paper.  Chicago  Marine  and  Fire  Ins. 
Co.  v.  Keiron,  501. 

2.  The  words  "Illinois  currency  "  mean  something  different  from  gold  or 

silver,  or  their  equivalents,  and  may  be  used  in  reference  to  things  of 
different  values,  when  applied  to  the  uses  of  traffic;  xand  on  enforcing  a 
contract  using  these  words,  it  is  proper  to  show  what  meaning  the  par- 
ties intended  to  give  them  in  their  use  of  them.  Caton,  C.  J.  Ibid. 
501. 

3.  When  it  appears  that  a  bank  received  for  a  customer,  by  collecting  or  by 

receipt  of  deposits,  funds,  which  were  current,  and  passed  as  money  in 
general  business  transactions,  without  directions  to  hold  the  identical 
funds,  it  will  have  to  account  to  the  owner  for  the  sums  so  received, 
without  diminution  or  discount,  notwithstanding  the  bills  received  by 
the  bank  were  at  the  time  or  have  since  depreciated  in  value.  Marine 
Bank  of  Chicago  v.  Chandler,  525. 

4.  The  special  custom  of  bankers  in  a  particular  locality,  cannot  change 

values  as  fixed  by  law;  and  if  some  persons  have  been  in  the  habit  of 
receiving  depreciated  paper  in  payment  of  dues,  the  right  to  enforce 
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payments  in  such  paper  does  not  exist.  Such  a  right  can  only  arise  by 
contract.  Ibid.  525. 
5.  A  general  agreement  to  receive  depreciated  paper  in  business  transac- 
tions, may  be  abandoned  by  common  consent,  and  when  this  appears, 
a  party  who  disregards  such  agreement  cannot  hold  another  to  it. 
Ibid.  525. 

CUSTOM. 

1.  A  custom  on  the  part  of  a  creditor  to  charge  interest  on  an  account  past 

due,  will  not  authorize  its  recovery,  unless  the  debtor  was  informed  of 
the  custom.     Rat/burn  v.  Day,  46. 

2.  The  special  custom  of  bankers  in  a  particular  locality,  cannot  change 

values  as  fixed  by  law;  and  if  some  persons  have  been  in  the  habit  of 
receiving  depreciated  paper  in  payment  of  dues,  the  right  to  enforce  pay- 
ments in  such  paper  does  not  exist.  Such  a  right  can  only  arise  by 
contract.    Marine  Bank  of  Chicago  v.  Chandler,  525. 

DAMAGES. 

1.  In  an  action  for  killing  cattle  by  a  railroad  company,  the  plaintiff  should 

negative  by  proof  that  there  was  no  public  crossing  where  the  killing 
occurred;  and  should  show  that  the  company  was  bound  to  fence  at  that 
point.     Ohio  and  Mississippi  R.  R.  Co.  v.  Taylor,  207. 

2.  The  proof  should  show  that  the  injury  was  done  upon  the  road  of  the 

company  sued.     Ibid.  207. 

3.  Any  person  familiar  with  the  kind  of  property  injured,  may  prove  its 

value;  an  expert  is  not  an  indispensable  witness.     Ibid.  207. 

4.  Where  the  defendant  attempts  to  recoup,  for  unliquidated  damages,  these 

damages  must  relate  to  the  transaction,  out  of  which  the  controversy 
has  arisen.    Sanger  v.  Fincher,  346. 

See  Railroads. 

DECREE. 

1.  A  decree  should  not  be  pronounced  against  a  party  not  before  the  court. 

Winkelman  v.  Kiser,  21. 

2.  A  decree  should  not  be  entered  against  the  purchaser  of  mortgaged  pre- 

mises, whether  he  be  or  not  a  purchaser  with  notice;  the  decree  should 
direct  a  sale  of  the  premises  and  a  distribution  of  the  proceeds.  If  he 
held  the  exuity  of  redemption,  the  sale  might  bar  it,  if  he  failed  to  re- 
deem.    Ibid.  21. 

3.  It  is  erroneous  to  decree  a  sale  of  premises  in  thirty  days,  where  there  is 

not  any  redemption  from  the  sale.    Moore  v.  Bracken,  23. 

4.  In  chancery,  all  matters,  whether]of  discretion  or  of  positive  law,  are  sub- 

ject to  review  in  a  superior  court.  A  bill  of  review  may  also  be  filed  in 
the  same  court  to  correct  an  error  in  the  original  decree.    Ibid.  23. 
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5.  Where  a  default  has  been  taken  and  a  decree  entered,  pro  confesso, 

which  recites  that  the  defendants  have  been  regularly  notified  of  the 
pendency  of  the  suit,  by  summons  or  advertisement,  a  bona  fide  pur- 
chaser under  the  decree  will  be  protected,  although  the  record  may  not 
furnish  any  evidence  of  a  summons  or  advertisement.  Reddick  v. 
State  Bank,  145. 

6.  A  decree  should  ascertain  the  precise  amount  to  be  paid,  and  not  leave  it 

to  computation.    Smith  v.  Trimble,  152. 

See  Chancery.    Mortgage. 
DEEDS. 

1.  Where  it  appears  that  the  treasurer  of  schools,  the  obligor  of  a  bond,  pre- 

sented it  signed  and  sealed  in  blank  for  approval,  the  penalty  not  being 
expressed,  but  was  afterwards  inserted  in  his  presence  and  with  his  ap- 
proval, but  in  the  absence  of  his  sureties:  Held,  that  while  he  was 
estopped  by  his  consent,  his  sureties  were  not  holden.  People  v.  Organ, 
27. 

2.  An  executed  deed  may  be  avoided  by  erasure,  interlineation  or  other 

material  alteration;  or  by  an  intentional  destruction  of  the  seal.  Ibid. 
27. 

3.  A  deed  signed  and  sealed  in  blank,  with  verbal  authority  to  fill  the  blank, 

will  be  void,  unless  it  has  been  subsequently  acknowledged  or  adopted 
by  the  party  executing  it.     Ibid.  27. 

4.  A  deed  may  be  valid  though  not  recorded;  and  may  be  offered  as  proof 

in  ejectment;  and  then  the  fact  of  knowledge  of  its  existence  may  be 
brought  home  to  subsequent  purchasers,  as  touching  their  good  faith, 
and  the  duty  of  making  inquiries  as  connected  with  them.  Ross  v. 
Hole,  104. 

5.  A  deed  executed  several  years  before  the  maker  was,  by  inquest,  found 

insane,  has  the  legal  presumption  of  validity  in  its  favor.  Lilly  v. 
Waggoner,  395. 

6.  The  evidence  showing  the  insanity  of  a  party  at  the  time  of  the  execution 

of  a  deed,  must  preponderate,  or  the  legal  presumption  in  favor  of  san- 
ity will  sustain  the  act.    Ibid.  395. 

7.  A  quit-claim,  or  any  other  deed  which  is  effectual  to  convey  land,  passes 

to  the  grantee  the  covenants  running  with  the  land,  unless  there  be 
words  in  the  deed  limiting  the  conveyance.    Brady  v.  Spurck,  478. 

See  Covenants. 

DEFAULT. 

1.  A  party  who  voluntarily  submits  to  a  default,  impliedly  admits  that  the 

demand  against  him  is  just.    Lucas  v.  Spencer,  15. 

2.  Upon  a  default,  a  writ  of  inquiry  issues  to  have  the  damages  assessed, 

which  may  be  executed  in  court  or  be  directed  to  the  sheriff  to  execute 
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in  vacation.  It  would  be  regular  for  the  sheriff  to  summon  a  jury  from 
the  bystanders,  and  have  the  damages  assessed  in  the  presence  of  the 
court.  JEtna  Ins.  Co.  v.  Phelps,  71. 
3.  On  the  death  of  the  sheriff  his  deputy  continues  to  act  until  a  successor  to 
his  principal  is  qualified.  The  return  to  process  signed  by  a  deputy, 
without  reference  to  the  sheriff,  where  the  court  below  found  that  it 
was  "  duly  served,"  will  be  sufficient  to  uphold  a  default.  If  the  sheriff 
was  not  dead,  the  defendant  below  should  have  taken  steps  to  show 
that  fact.  Timmerman  et  al.  v.  Phelps,  496. 
The  case  of  Ditch  v.  Edwards,  1  Scam.  127,  commented  upon  and  ex- 
plained. 

DEMURRER. 
See  Chancery.    Pleading. 

DEPOSITIONS. 

Depositions  taken  in  one  suit,  may  be  used  in  another  between  the  same 
parties,  about  the  same  controversy.    McConnel  v.  Smith,  232. 

DILIGENCE. 

1.  If  the  indorsee  of  a  note  desires  to  hold  the  indorser  liable,  he  must  pro- 

ceed to  judgment  against  the  maker,  at  the  earliest  opportunity.  Any 
negligence  or  omission  in  that  regard  will  release  the  indorser.  Robin- 
son v.  Olcott,  181. 

2.  It  is  not  due  diligence  for  the  assignee  of  a  note  to  delay  issuing  an  exe- 

cution against  the  maker  of  the  note,  for  more  than  two  months  after 
obtaining  his  judgment — and  without  showing  some  excuse  for  such 
delay,  he  cannot  hold  the  assignor.    Rives  v.  Kumler,  291. 

DIVISION  WALLS. 

A  deed  conveyed  to  M.  certain  premises,  extending  to  the  west  line  of 
the  west  wall  of  a  brick  building  upon  the  premises ;  so  that  it  included 
the  whole  of  the  west  wall;  with  the  reservation  that  the  owners  of  the 
ground  on  both  sides  should  have  the  mutual  use  of  the  present  par- 
tition wall.  At  that  time  there  was  a  small  one-story  brick  building  on 
the  lot  adjoining  on  the  west.  Subsequently,  M.'s  grantors  conveyed 
this  other  lot  to  P.,  who  tore  down  this  small  building,  and  erected  one 
much  higher,  and  extending  further  along  on  M.'s  wall.  Held,  that 
the  reservation  in  the  deed  to  M.  extended  only  to  such  portions  of  the 
west  wall  as  were  then  used  as  a  partition  between  the  buildings,  and 
that  P.  had  no  right  to  the  mutual  use  of  any  other  or  greater  part  of 
this  west  wall.    Price  v.  McConnell,  255. 

DOWER. 

1.  Upon  a  bill  for  a  partition  brought  by  one  of  the  heirs  at  law,  in  which 
it  is  suggested  that  the  widow  is  entitled  to  dower  in  the  lands  sought 
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to  be  divided,  but  the  prayer  does  not  ask  that  her  dower  be  assigned, 
the  court  cannot  decree  an  assignment  of  dower  and  appoint  commis- 
sioners to  set  it  off.  Nor  can  the  court  give  the  widow  an  estate  in  fee 
in  one-third  of  the  land,  in  lieu  of  her  life  estate,  for  dower.  Tibbs  v. 
Allen,  119. 

2.  A  note  was  given  for  a  piece  of  land  which  the  payee  conveyed  by  a  war- 

ranty deed.  Subsequently  a  right  of  dower  was  recovered  against  the 
land.  Held,  that  in  an  action  upon  the  note,  the  value  of  this  dower 
right  could  be  set  off  as  a  partial  failure  of  consideration.  McHenry  v. 
Yohum,  160. 

3.  The  tables  showing  the  probabilities  of  life,  by  which  the  value  of  dower 

rights  can  be  computed,  are  recognized  by  the  courts  as  the  proper  means 
of  proving  such  value.     Ibid.  160. 

See  Chancery,  17. 

EJECTMENT. 

1.  An  action  of  ejectment  is  within  the  purview  of  the  statute  requiring 

security  for  costs;  and  if  the  plaintiff  is  a  non-resident  he  must  give 
security  for  costs  before  instituting  suit;  which  is  commenced  by  serving 
the  declaration  and  notice.    Farnsworth  v.  Agnew,  42. 

2.  If  it  appears  from  the  bill  of  exceptions,  that  a  plaintiff  in  ejectment  was 

a  non-resident  at  the  time  of  the  service  of  the  declaration  and  notice, 
although  the  affidavit  of  the  defendant  to  that  fact  is  not  saved  in  the 
bill  of  exceptions,  the  judgment  dismissing  the  action  for  want  of 
security  will  be  upheld.     Ibid.  42. 

3.  A  deed  may  be  valid  though  not  recorded;  and  may  be  offered  as  proof  in 

ejectment;  and  then  the  fact  of  knowledge  of  its  existence,  may  be 
brought  home  to  subsequent  purchasers,  as  touching  their  good  faith, 
and  the  duty  of  making  inquiries  as  connected  with  them.  Ross  v. 
Hole,  104. 

4.  In  ejectment,  before  the  court  can  take  jurisdiction,  it  should  appear,  by 

affidavit,  that  the  declaration  and  notice  to  appear  and  plead,  have  been 
served.  A  sheriff's  return  will  not  give  jurisdiction.  O'Donnell  v. 
Howes,  510. 

ELECTIONS. 
See  County  Clerk.    Mandamus. 

ERASURES. 
See  Bond.     Deed. 

ERROR. 

1.  It  is  erroneous  to  decree  a  sale  of  premises  in  thirty  days,  where  there  is 
not  any  redemption  from  the  sale.     Moore  v.  Bracken,  23. 
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2.  In  cases  tried  by  the  court,  errors  may  be  assigned  as  to  the  law  and  fact 

upon  the  judgment.    Metcalf  v.  Fonts,  110. 

3.  Upon  a  writ  of  error  in  a  chancery  cause,  the  Supreme  Court  will  not  pre- 

sume that  any  evidence  was  given  in  the  court  below,  except  what  ap- 
pears in  the  record.     Reddick  v.  State  Bank,  145. 

4.  The  absence  of  a  summons  from  the  record,  cannot  be  supplied  by  the  re- 

turn of  a  certificate  of  the  clerk  to  a  writ  of  certiorari,  that  there  had 
been  a  summons  which  was  lost,  nor  by  the  recital  in  the  notice  of  publi- 
cation, that  it  had  been  issued.     Smith  v.  Trimble,  152. 

5.  Upon  a  writ  of  error,  this  court  looks  only  to  the  transcript  of  the  record. 

If  papers  have  been  lost  from  the  files,  or  mutilated,  they  may  be  sup- 
plied in  some  cases  by  the  Circuit  Court  upon  satisfactory  evidence,  after 
a  proper  notice  to  the  opposite  party.  This  court  has  no  authority  to 
permit  a  party  to  supply,  by  proof,  any  part  of  the  record.  Smith  v. 
Trimble,  152. 

6.  Proceedings  for  the  sale  of  land  by  an  administrator  will  be  reversed,  if 

the  record  does  not  show  any  petition  by  the  administrator.  Monahon  v. 
Vandyke,  154. 

7.  It  is  error  for  the  Circuit  Court  to  order  a  sale  of  land  by  an  administra- 

tor, when  the  notice  has  been  published  but  thirty  days,  while  the  stat- 
ute requires  a  publication  for  six  weeks,  before  the  presentation  of  the 
petition.     Ibid.  154. 

8.  It  is  error  to  award  the  plaintiff  greater  damages  than  he  claims  in  his 

declaration.    Rives  v.  Kumler,  291. 

9.  Although  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 

dence, and  therefore  the  refusal  to  grant  a  new  trial  on  the  weight  of 
evidence,  cannot  be  considered;  yet  as  there  was  evidence,  showing  the 
refusal  of  an  instruction  erroneous,  the  judgment  will  be  reversed.  Sid- 
well  v.  Lobly,  438. 

10.  This  court  will  not  reverse  a  judgment,  merely  because  another  might  be 
more  acceptable.    Bowen  v.  Button,  515. 

ESTATES. 

1.  The  covenant  that  the  grantor  is  seized  of  an  estate  in  fee  simple,  is  satis- 

fied, if  he  has  a  seizin  in  fact,  by  having  entered  into  possession,  claim- 
ing a  fee  simple  in  the  land.     Watts  v.  Barker,  224. 

2.  An  entry  into  possession,  under  a  paper  title,  claiming  the  fee,  and  the 

peaceable  possession  for  more  than  twenty-six  years,  make  a  seizin  in 
fee  simple.     Ibid.  224. 

3.  Possession  and  payment  of  taxes  for  seven  years,  under  claim  and  color  of 

title,  will  satisfy  the  covenant  of  seizin  in  fee  simple.     Ibid.  224. 

4.  A  deed  purporting  to  claim  land  must  be  under  seal.     Ibid.  224. 

5.  A  party  may  show  possession  and  payment  of  taxes  under  claim  and  color 

of  title;  although  his  chain  of  title  may  show  a  deed  not  under  seal. 
Ibid.  224. 
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6.  On  an  application  by  a  guardian  for  license  to  sell  the  real  estate  of  his 
wards,  they  need  not  be  made  parties  to  the  proceedings,  nor  is  the  ap- 
pointment of  a  guardian  ad  litem  required.    Smith  v.  Race,  387. 

See  Administrator.    Attorney.    Probate  Court. 

ESTOPPEL. 

1.  Where  it  appears  that  the  treasurer  of  schools,  the  obligor  of  a  bond,  pre- 

sented it  signed  and  sealed  in  blank  for  approval,  the  penalty  not  being 
expressed,  but  was  afterwards  inserted  in  his  presence  and  with  his  ap- 
proval, but  in  the  absence  of  his  sureties:  Held,  that  while  he  was 
estopped  by  his  consent,  his  sureties  were  not  holden.  People  v. 
Organ,  27. 

2.  Morrison  purchased  a  piece  of  land  under  an  execution  against  James 

Duncan,  and  filed  his  bill  to  set  aside  conveyances  which  vested  the  title 
to  the  land  in  John  Duncan,  alleging  them  to  be  fraudulent.  Subse- 
quently the  land  was  sold  by  the  administrator  of  John  Duncan,  under 
an  order  of  court,  as  his  property.  Morrison  received  the  proceeds  of 
this  sale  for  a  claim  which  he  held  against  the  estate  of  John  Duncan. 
Held,  that  this  did  not  estop  Morrison  from  asserting  his  title  to  the 
land.    Letcher  v.  Morrison,  209. 

EVIDENCE. 

1.  After  usurious  money  has  been  paid,  the  parties  are  not  competent  wit- 

nesses in  a  suit  to  recover  it  back.    Lucas  v.  Spencer,  15. 

2.  A  party  who  voluntarily  submits  to  a  default,  impliedly  admits  that  the 

demand  against  him  is  just.     Ibid.  15. 

3.  A  party  who  sues  a  railroad  company,  under  the  statute,  for  injuries  to 

cattle,  resulting  from  omission  to  fence  a  road,  should  show  that  the 
road  had  been  opened  more  than  six  months  prior  to  the  injury  com- 
plained of.     Ohio  and  Mississippi  R.  R.  Co.  v.  Meisenheimer,  30. 

4.  Parol  evidence  is  admissible,  to  show  that  the  consideration  of  a  note  has 

wholly  or  partially  failed.    Morgan  v.  Fallenstein,  31. 

5.  The  certificate  of  a  county  clerk,  showing  that  A.  B.  was  not  a  justice  of 

the  peace,  at  the  date  of  an  acknowledgment,  purporting  to  have  been 
taken  by  him,  is  some  though  not  conclusive  evidence  of  such  fact.  Ross 
v.  Hole,  104. 

6.  A  deed  may  be  offered  in  evidence  in  ejectment,  though  not  recorded. 

Ibid.  104. 

7.  Proof  of  a  tender,  though  not  of  that  clear  and  satisfactory  character 

which  convinces  the  mind  beyond  doubt,  will  be  held  sufficient.  Ker- 
ney  v.  Gardner,  162. 

8.  Where  A  and  B  convey  a  right  of  way  to  a  mill  to  C,  and  B  afterwards 

purchases  one-half  of  the  mill,  B  cannot  become  a  witness  for  C,  who 
has  filed  a  bill  to  restrain  A  from  obstructing  the  right  of  way;  being 
an  appurtenance  to  the  mill,  B  was  therefore  interested,  and  was  dis- 
qualified.   FoulJce  v.  Walker,  204. 
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9.  The  payee  and  indorser  of  a  note,  is  not  a  competent  witness  to  prove  that 
an  assignee  had  not  paid  any  consideration  for  a  note,  or  that  it  had  not 
been  delivered  to  the  assignee.     Coon  v.  Nock,  235. 

10.  "Where  a  fact  is  alleged  in  a  bill  and  admitted  by  the  answer,  the  admis- 

sion is  conclusive;  and  evidence  tending  to  dispute  it,  should  not  be  con- 
sidered.    Chadsey  v.  McCreery,  253. 

11.  A  general  objection  to  the  introduction  of  an  instrument  as  evidence,  is 

not  sufficient;  if  it  is  obnoxious  to  a  special  objection,  that  objection 
must  be  stated  in  the  court  below.     Buntain  v.  Bailey,  409. 

12.  In  an  action  to  recover  a  penalty  for  obstructing  a  village  street,  after  the 

ordinance  establishing  the  offense  and  the  penalty  has  been  given  in  evi- 
dence without  objection,  evidence  of  a  private  act  of  the  legislature 
legalizing  the  ordinances,  was  properly  excluded  from  the  jury.  The 
statute  might  have  been  proper  preliminary  evidence,  but  after  the  in- 
troduction of  the  ordinances,  it  became  irrelevant.  Town  of  Leiviston 
v.  Proctor,  414. 

13.  In  an  action  upon  a  note,  the  books  of  a  banker,  showing  entries  made 

by  third  parties  without  the  knowledge  of  the  litigants,  are  not  proper 
evidence.  Such,  books  are  not  public  records,  nor  do  they  fall  within  any 
recognized  class  of  written  or  documentary  evidence.  Barnes  v.  Sim- 
mons, 512. 

EXCHANGE. 

See  Interest. 

EXECUTION. 

1.  After  a  notice  has  been  given  to  the  administrator  of  a  deceased  debtor, 
of  the  existence  of  a  judgment  against  the  deceased,  in  accordance  with 
Sec.  3,  Chap.  47,  Rev.  Stat.,  the  judgment  creditor  may  issue  an  execu- 
tion, and  also  an  alias  or  pluries,  without  further  notice.  Letcher  v. 
Morrison,  209. 
2.  It  is  a  settled  principle  of  law  that  the  levy  of  an  execution  upon  personal 
property,  sufficient  to  satisfy  it,  is  of  itself  a  satisfaction  of  the  execution. 
But  this  rule  is  changed  by  Sec.  30,  Chap.  57,  Rev.  Stat.  Of  1845 — which 
provides  for  the  giving  of  a  forthcoming  bond.  This  statute  is  constitu- 
tional.    Martin  v.  Carter,  294. 

3.  There  is  no  lawful  mode  of  renewing  an  execution,  except  there  has  been 

a  return  to  that  already  issued  by  the  officer,  of  his  doings  thereon.  A 
justice  of  the  peace  cannot  renew  an  execution  by  any  indorsement  of 
his  upon  it.     Calhoun  County  v.  Buck  et  al.  441. 

4.  A  constable  must,  within  the  time  appointed  by  law,  return  an  execu-» 

tion  with  an  indorsement  of  his  doings  thereon,  for  the  truth  of  which 
he  is  responsible;  but  no  particular  form  of  indorsement  is  required. 
~  Ibid.  441. 

5.  One  constable  cannot  hand  over  an  execution  to  another,  so  as  to  relieve 

himself  from  the  responsibility  of  its  return  according  to  the  statute; 
if  another  constable  returns  the  execution  within  the  statutory  time, 
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it  may  save  him  from  liability,  to  whom  it  was  first  delivered.  Ibid. 
441. 

6.  A  railroad  tank-house,  locomotive  and  cars,  are  presumed  to  be  annexed 
to  the  realty,  and  in  fact  are  a  part  of  it,  and  are  not  liable  to  be  sold  by 
a  constable,  on  an  execution  from  a  justice  of  the  peace.  Titus  et  al.  v. 
Ginheimer  et  al.  462. 

EXECUTORS. 

See  Administrators.    Estates. 

FAILURE  OF  CONSIDERATION. 

See  Promissory  Note. 

FORECLOSURE  OP  MORTGAGE. 

See  Mortgage.    Scire  Facias. 

FOREIGN  JUDGMENT. 

Where  it  is  manifest  from  an  inspection  of  a  record,  that  technicalities 
in  the  forms  of  actions  have  been  abolished  in  the  State  where  judgment 
was  rendered,  this  court  will  treat  the  judgment  as  would  the  court  of 
the  State  where  it  was  rendered,  without  regard  to  the  rules  of  the 
common  law  by  which  different  forms  of  action  are  designated.  Griffin 
v.  Eaton,  379. 

FORGERY. 
See  Bond,  5. 

FRAUD— STATUTE  OF  FRAUDS. 

1.  Where  a  "purchaser,  under  a  verbal  contract  for  the  sale  of  land,  takes 

possession  by  consent  of  the  vendor,  and  makes  valuable  improvements, 
and  within  the  time  agreed  upon  for  payment,  tenders  the  purchase 
money,  the  case  is  taken  out  of  the  statute  of  frauds,  and  the  purchaser 
is  entitled  to  a  specific  performance  of  the  oral  agreement.  Blunt  v. 
Tomlin,  93. 

2.  It  is  no  defense  for  third  parties  who  subsequently  purchased  of  the  ven- 

dor with  full  notice,  and  before  the  time  for  payment  had  expired,  that 
the  vendor  had  disaffirmed  the  verbal  contract,  and  sold  to  them  before 
the  purchase  money  was  actually  paid  or  tendered.  The  purchaser  is 
entitled  to  protection,  if  he  paid  or  tendered  the  money  within  the  time 
agreed  upon.     Ibid.  93. 

3.  Where  a  purchaser  of  land  under  an  oral  agreement,  has  five  years  in 

which  to  make  his  payments,  so  that  the  contract  conflicts  with  two 
sections  of  the  statute  of  frauds,  he  may  nevertheless  be  entitled  to  a 
specific  performance.    The  same  facts  which  would  take  the  case  out  of 
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one  section  of  the  statute,  will  take  it  out  of  the  other.  In  such  a  case, 
the  court  should  be  more  cautious  in  examining  the  evidence  of  the 
oral  contract.     Blunt  v.  Tomlin,  93. 

4.  A  party  who  makes  a  tender  for  a  deed  under  a  contract,  need  not  part 

with  the  money,  until  he  receives  his  deed.  If  the  vendor  offers  to  take 
the  money  but  refuses  to  make  the  deed,  this  is  a  refusal  of  the  tender, 
and  it  is  a  useless  ceremony  to  count  out  the  money  after  that.  Ibid. 
93. 

5.  A  tender  made  in  pursuance  of  a  contract  for  a  deed,  fixes  the  rights  of 

the  parties,  as  conclusively  as  if  the  money  had  been  actually  paid. 
Ibid.  93. 

6.  The  statute  of  frauds  must  be  pleaded,  if  it  is  to  be  relied  upon  by  the 

defendant.  He  cannot  set  it  up,  for  the  first  time,  in  an  instruction. 
Warren  v.  Dickson,  115. 

7.  In  a  bill  for  specific  performance  of  a  parol  agreement  for  the  sale  of 

lands,  if  the  agreement  is  denied,  without  setting  up  the  statute  of 
frauds  as  a  defense,  that  statute  cannot  afterwards  be  insisted  upon  to 
bar  the  suit.     Hull  v.  Peer,  312. 

8.  A  court  of  chancery  will  relieve  against  judgments  obtained  by  fraud  or 

by  unavoidable  accident,  if  there  has  been  no  fault  or  negligence  on  the 
part  of  the  defendant  in  making  his  defense.  But  not  if  there  has  been 
such  fault  or  negligence.    Hinrichsen  v.  Van  Winkle,  334. 

9.  Fraud  must  always  be  proved;  the  law  never  presumes  it.     Wright  v. 

Graver,  426. 
10.  A  complete  transfer  of  personal  property  may  be  made,  although  the  pur- 
chaser should  not  hold  continuous  possession.    If  the  property  is  returned 
to  the  possession  of  the  vendor,  the  fact  may  create  suspicion,  but  is  not 
conclusive  of  the  fairness  of  the  transaction.    Ibid.  426. 

See  Chancery. 
GARNISHEE. 

1.  The  interrogatories  to  and  answers  of  a  garnishee  are  apart  of  the  record, 

and  need  not  be  preserved  by  a  bill  of  exceptions.  Rankin  v.  Simonds, 
352. 

2.  Where  no  issue  is  raised  upon  the  answers  of  a  garnishee,  they  must  be 

taken  as  true,  and  the  rights  of  the  parties  must  be  determined  by  them. 
Ibid.  352. 

3.  The  garnishee  has  a  right  to  set  up  any  claim  he  has  against  the  defend- 

ant, to  meet  the  fund  in  his  hands,  which  he  could  set  off  or  recoup  in 
an  action  brought  by  the  defendant  to  recover  the  fund.     Ibid.  352. 

4.  Rankin,  summoned  as  the  garnishee  of  Elliott,  answered,  that  he  had 

funds  of  Elliott's,  but  that  he  had  delivered  to  E.  a  note  against  the  H. 
&  S.  R.  R.  Co.  for  collection;  that  E.  owed  the  company  an  amount 
greater  than  the  amount  of  the  note  and  still  retained  the  note,  his  ac- 
count with  the  company  being  still  unsettled.     Held,  that  as  the  note 
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had  not  been  paid,  Rankin  might  withdraw  it  at  any  time,  and  he  could 
not  be  allowed  to  set  it  off  against  the  fund  in  his  hands.     Ibid.  352. 

5.  Where  garnishees  are  summoned  in  an  attachment  suit,  the  proper  prac- 

tice is  to  enter  judgment  against  the  garnishees  and  in  favor  of  the  de- 
fendant in  the  attachment  suit,  for  the  benefit  of  such  attaching  credit- 
ors as  are  entitled  to  the  proceeds.     Ibid.  352. 

6.  A  conditional  judgment  and  a  scire  facias  are  requisite,  as  proper  pre- 

liminaries to  a  judgment  against  a  garnishee.  The  scire  facias  is  to 
make  known  to  the  garnishee  that  a  conditional  judgment  has  been 
rendered  against  him,  assuming  him  to  be  a  debtor  of  the  debtors  in 
attachment,  and  that  he  must  show  cause  why  final  judgment  should 
not  go  against  him.     Cariker  v.  Anderson,  358. 

7.  A  sufficient  notice  to  a  debtor  under  a  foreign  attachment  should  be  shown 

of  record.     Ibid.  358. 

8.  It  may  not  be  error  for  a  term  of  court  to  intervene  between  a  default 

taken  and  a  scire  facias  issued  against  a  garnishee.  Cariker  v.  Ander- 
son, 358. 

9.  The  da.te  given  in  the  indorsement  of  a  service  of  process,  should  be  taken 

as  the  time  of  service.  A  sheriff  is  not  required  to  date  his  return. 
Ibid.  358. 
10.  A  garnishee  is  not  properly  a  defendant  in  an  attachment  suit,  to  defend 
against  the  plaintiff's  claim;  the  judgment  should  be  entered  against  a 
garnishee  in  favor  of  the  defendant  in  the  attachment  suit,  for  the  benefit 
of  the  creditor  or  others  in  attachment,  and  if  there  is  more  due  than 
will  pay  the  attaching  creditor,  the  creditor  of  the  garnishee  can  control 
it.    Ibid.  358. 

GUARANTOR  AND  GUARANTEE. 

1.  If  the  indorsee  of  a  note  desires  to  hold  the  indorser  liable,  he  must  pro- 

ceed to  judgment  against  the  maker,  at  the  earliest  opportunity.  Any 
negligence  or  omission  in  that  regard  will  release  the  indorser.  Robin- 
son v.  Olcott,  181. 

2.  Where  a  party  appears  to  have  executed  a  bond  with  another  as  surety, 

but  whose  name  has  been  forged,  he  will  not  be  liable.  Seely  v.  People, 
173. 

3.  An  agreement,  between  the  holder  of  a  note  and  the  principal,  to  extend 

the  time  of  payment  for  a  definite  period,  which  is  founded  upon  a  good 
consideration,  will  discharge  the  surety;  unless  the  surety  consents  to 
the  agreement  at  the  time,  or  subsequently  ratifies  it.  Flynn  v.  Mudd, 
323. 

4.  To  enable  a  surety  to  interpose  the  defense  to  a  note  that  further  time  has 

been  given  to  his  principal,  it  is  not  necessary  that  his  name  should  ap- 
pear upon  the  note  as  surety;  it  will  be  sufficient  if  he  was  actually  a 
surety,  and  this  was  known  to  the  payee  when  the  note  was  executed. 
Ibid.  323. 
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5.  The  payment  of  interest  upon  a  note  in  advance,  is  a  sufficient  consider- 

ation to  support  an  agreement  for  an  extension  of  time  to  the  principal, 
so  as  to  discharge  the  surety.     Ibid.  323. 

6.  Where  the  plaintiff  introduces  in  evidence  a  note  which  has  indorsed  upon 

it,  an  agreement  extending  the  time  for  payment,  he  will  be  bound  by  the 
agreement  although  it  is  not  signed  by  him.     Ibid.  323. 

GUARDIAN  AND  WARD. 

1.  Infants  are  bound  by  proceedings  by  an  administrator  to  sell  real  estate, 

although  they  are  not  nominally  made  parties  to  the  proceeding.  The 
case  Ex  parte  Sturms,  25th  Illinois  R.  390,  overruled  in  part.  Gibson 
v.  Roll,  88. 

2.  If  the  proceedings  of  a  guardian  to  sell  the  estates  of  infants  have  not 

been  regular  and  in  conformity  to  law,  they  must  have  an  opportunity 
to  correct  the  errors.  But  such  proceedings  are  not  adverse  to  the  inter- 
ests of  the  infant,  and  if  they  have  been  regular,  the  infant  will  be 
bound  by  them.  The  case  of  Mason  v.  Wait,  4  Scam.  127,  examined. 
Ibid.  88. 

3.  A  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  decedent, 

is  adverse  to  the  infants,  and  he  must  follow  the  statute  in  his  petition, 
and  give  proper  notice;  if  he  does  this,  the  sale  will  be  good.  The  court 
is  to  pass  upon  the  sufficiency  of  the  statements  in  the  notice,  which  calls 
upon  parties  to  object  to  the  proceedings.     Ibid.  88. 

4.  Strict  proof  is  required  against  infant  defendants,  and  the  record  must 

furnish  the  evidence  to  sustain  a  decree  against  them,  whether  their 
guardian  answers  or  not.  No  confession  by  their  guardian  can  bind 
them.    Reddich  v.  State  Bank,  145. 

5.  On  an  application  by  a  guardian  for  license  to  sell  the  real  estate  of  his 

wards,  they  need  not  be  made  parties  to  the  proceedings,  nor  is  the  ap- 
pointment of  a  guardian  ad  litem  required.    Smith  v.  Race,  387. 

HIGHWAYS  AND  STREETS. 

1.  The  only  office  which  the  common  law  writ  of  certiorari  performs,  is  to 

certify  the  record  of  a  proceeding  from  an  inferior  to  a  superior  tri- 
bunal. It  is  the  duty  of  the  inferior  body  to  whom  it  is  directed,  to 
transmit  a  complete  transcript  of  the  record  properly  certified,  to  the 
court  awarding  the  writ ;  without  any  statement  of  facts  dehors  the 
record.     Commissioners  of  Highways  v.  Supervisors,  etc.     140. 

2.  The  superior  tribunal,  upon  an  inspection  of  the  record  alone,  determines 

whether  the  inferior  tribunal  had  jurisdiction  of  the  parties  and  of  the 
subject  matter,  and  whether  it  has  exceeded  its  jurisdiction,  or  has 
otherwise  proceeded  in  violation  of  law.     Ibid.  140. 

3.  This  proceeding  is  wholly  different  from  a  trial  under  our  statutory  writ 

of  certiorari,  inasmuch  as  that  is  a  trial  de  novo.     Ibid.  140. 

4.  Upon  an  appeal  to  the  board  of  supervisors  from  the  decision  of  the 

commissioners  of  highways,  as  to  the  laying  out  of  a  road,  it  is  not 
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necessary  that  the  supervisors  should  examine  the  entire  road.  It  will 
be  sufficient  if  they  examine  that  portion  of  the  road  against  which  the 
objections  are  urged.     Ibid.  140. 

5.  Where  the  commissioners  of  highways  make  themselves  parties  to  a  pro- 

ceeding to  reverse  a  decision  of  the  supervisors,  by  a  writ  of  certiorari, 
and  are  unsuccessful,  a  judgment  against  them  for  costs  is  proper. 
Ibid.  140. 

6.  If  they  were  acting  in  behalf  of  the  town,  they  should  have  appeared  in 

its  name  and  not  in  their  own.     Ibid.  140. 

7.  Where  the  record  of  proceedings  before  the  commissioners  of  highways, 

for  laying  out  of  a  road,  shows  that  due  notice  has  been  given,  by  posting 
copies  of  the  petition ;  upon  an  appeal  regularly  taken  to  the  super- 
visors of  the  county,  the  supervisors  acquire  the  jurisdiction  necessary 
to  determine  the  validity  of  the  notices,  and  their  decision  upon  that 
point  cannot  be  collaterally  attacked.     Wells  v.  Hicks,  343. 

8.  To  prove  that  in  proceedings  for  laying  out  a  highway  the  copies  of  the 

petition  were  properly  posted,  it  is  not  necessary  to  call  as  witnesses,  the 
parties  who  posted  them.  Their  ex  parte  affidavits  attached  to  the  pe- 
tition are  sufficient.    Ibid.  343. 

9.  The  statute  which  requires  the  commissioners  of  highways  to  act  within 

ten  days  after  the  expiration  of  the  twenty  days'  notice,  does  not  com- 
pel them  to  decide  the  matter  within  the  thirty  days  ;  it  is  sufficient  that 
they  commence  their  work  within  that  time.  It  would  seem  that  this 
provision  of  the  statute  is  directory  and  not  mandatory.     Ibid.  343. 

10.  That  the  statute  regulating  appeals,  from  the  commissioners  of  highways 

to  the  supervisors,  does  not  require  notice  to  the  party,  whose  land  is 
affected  by  the  location  of  the  road,  is  an  objection  against  which  this 
court  can  afford  no  relief.  It  becomes  the  duty  of  the  owner  of  the 
land,  to  take  notice  of,  and  follow  up,  the  appeal.     Ibid.  343. 

11.  In  an  action  to  recover  a  penalty  for  obstructing  a  village  street,  after  the 

ordinance  establishing  the  offense  and  the  penalty  has  been  given  in 
evidence  without  objection,  evidence  of  a  private  act  of  the  legislature 
legalizing  the  ordinances,  was  properly  excluded  from  the  jury.  The 
statute  might  have  been  proper  preliminary  evidence,  but  after  the  in- 
troduction of  the  ordinances,  it  becomes  irrelevant.  Town  of  Lewiston 
v.  Proctor,  414. 

12.  In  actions  before,  and  upon  appeals  from,  justices  of  the  peace,  the  de- 

fendant has  a  right  to  insist  upon  proof  of  every  material  fact  necessary 
to  a  recovery,  just  as  if  all  the  requisite  pleas  had  been  filed.  And  the 
plaintiff,  if  a  corporation,  must  prove  its  corporate  existence.     Ibid.  414. 

13.  A  continuous  and  uninterrupted  use  of  a  highway  by  the  public,  for  more 

than  twenty  years,  creates  a  prescriptive  right  to  the  use  of  the  road. 
And  this  right  continues,  until  it  is  clearly  and  unmistakably  abandoned. 
Ibid.  414. 

14.  A  partial  or  transient  non-user  of  a  highway,  by  reason  of  the  travel 

being  diverted  to  other  roads,  is  not  sufficient  to  establish  its  abandon- 
ment.    Ibid.  414. 
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15.  The  fact,  that  a  village  road  has  not  been  repaired  by  the  corporate  au- 

thorities, maybe  evidence  tending1  to  show  that  the  corporation  does  not 
regard  it  as  a  highway.  This  will  not  be  the  case,  however,  if  it  ap- 
pears, that,  from  the  nature  of  the  ground,  the  road  has  needed  no  re- 
pairs.   Ibid.  414. 

16.  In  an  action,  to  recover  a  penalty,  for  obstructing  a  highway,  if  the  com- 

plaint gives  a  local  description,  sufficient  to  fix  the  precise  point  ob- 
structed, and  also  the  termini  of  the  road,  the  latter  may  be  disregarded. 
But  when  the  allegation  is  general,  that  a  road  leading  from  one  point 
to  another  has  been  obstructed,  the  existence  of  the  road,  between  the 
points  named,  must  be  proved,  as  a  matter  of  essential  description. 
Ibid.  414. 

17.  In  prosecutions  for  obstructing  highways,  the  rule  is,  that  every  averment 

must  be  established,  by  a  clear  preponderance  of  evidence.  And  it  is 
error  to  instruct  the  jury  that  they  must  be  satisfied  of  the  defendant's 
guilt,  beyond  a  reasonable  doubt,  before  they  could  find  against  him.  This 
latter  rule  obtains  only  in  criminal  prosecutions,  affecting  life  or  liberty. 
Ibid.  414. 

See  Towns  and  Cities. 
HOMESTEAD  EXEMPTION. 

1.  Moore  owned  a  tract  of  land  which  he  had  mortgaged  to  Clark  for  $1,400. 

Weider  wished  to  buy  this  tract  from  Moore  for  $2,000,  and  another 
tract  from  Clark  for  $1,600.  It  was  arranged  that  Moore  should  con- 
vey his  tract  to  Clark  for  the  $3,000,  less  the  mortgage,  and  that  Clark 
should  then  convey  both  tracts  to  Weider  for  $4,600 — Weider  to  pay 
$1,000  down,  and  give  a  mortgage  for  the  balance.  Held,  that  this  was 
a  sale  of  the  whole  premises  from  Clark  to  Weider,  and  that  the  mort- 
gage being  given  for  a  part  of  the  purchase  money,  Weider  could  not 
claim  a  homestead  in  the  Moore  tract  to  defeat  a  foreclosure.  Weider  ' 
v.  Clark,  251. 

2.  A  party  who  claims  a  homestead  exemption  as  against  a  sheriff 's  sale, 

should  show  that  the  right  existed  when  the  lien  attached;  it  is  not 
enough  for  him  to  show  that  it  was  his  homestead  at  the  time  of  the  sale. 
BeinbacJc  v.  Walter,  393. 

3.  It  would  appear  that  a  stable,  a  horse  lot,  a  smoke-house  and  the  grounds 

connected  therewith,  together  with  the  dwelling-house,  would  constitute 
the  homestead;  but  that  a  store,  warehouse,  and  the  grounds  connected 
with  these,  would  not.     Ibid.  393. 

4.  While  a  widow  may  release  her  interest  in  the  homestead  right,  such  a 

release  will  not  affect  the  interest  of  the  children.  Miller  v.  Marckle, 
402. 

HOUSEKEEPER.  ■ 

A,  being  in  feeble  health  and  a  resident  of  Missouri,  was  brought  by  B 
to  Illinois,  and  lived  in  the  house  of  B,  as  a  guest,  furnishing  his  own 
room  and  a  part  of  his  food,  but  occupying  the  room  at  the  sufferance 
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of  B.  A  had  two  daughters,  within  the  age  prescribed  by  the  fourth 
section  of  the  act,  entitled  "An  Act  to  amend  an  act  relative  to  wills 
and  testaments,  executors  and  administrators,  and  the  settlement  of 
estates,"  page  597,  Revised  Statutes  of  1845,  one  of  whom  remained 
with  him,  the  other  living  apart  from  Mm  with  a  relative — A,  during 
his  lifetime,  declaring  his  intention  to  return  to  Missouri,  to  pursue  his 
former  occupation :  Held,  that  A  was  not  a  housekeeper  within  the 
meaning  of  the  said  fourth  section,  and  that  his  children  could  not  re- 
ceive the  same  amount  of  property  that  would  have  been  by  law  allow- 
ed to  the  widow  of  A.     Veile  v.  Koch,  129. 

HUSBAND  AND  WIFE. 

Upon  the  foreclosure  of  a  mortgage  given  to  secure  the  purchase  money 
for  premises,  it  is  not  necessary  that  the  wife  of  the  mortgagor  should 
be  made  a  party  to  the  bill.    Stephens  v.  Bichnell,  444. 

INDICTMENT. 

1.  An  indictment  upon  a  lost  paper,  which  it  is  averred  was  a  forgery, 

should  set  out  the  substance  and  effect  of  the  instrument;  that  the  court 
may  see  that  it  was  such  an  instrument,  that  the  forgery  of  it  would 
constitute  a  crime.     Wallace  v.  People,  45. 

2.  Where  an  indictment  concludes  against  the  form  of  the  statute,  etc.,  it 

clearly  indicates  a  prosecution  under  a  statute,  and  not  at  common 
law.     Town  of  Paris  v.  People,  74. 

INDORSEMENT— INDORSER— INDORSEE. 

See  Guarantor.    Promissory  Note. 

INFANTS. 

1.  Infants  are  bound  by  proceedings  by  an  administrator  to  sell  real  estate, 

although  they  are  not  nominally  made  parties  to  the  proceeding.  The 
case  Ex  parte  Sturms,  25th  Illinois  R.  390,  overruled  in  part.  Gibson 
v.  Boll,  88. 

2.  If  the  proceedings  of  a  guardian  to  sell  the  estates  of  infants  have  not 

been  regular  and  in  conformity  to  law,  they  must  have  an  opportunity 
to  correct  the  errors.  But  such  proceedings  are  not  adverse  to  the  inter- 
ests of  the  infant,  and  if  they  have  been  regular,  the  infant  will  be 
bound  by  them.  The  case  of  Mason  v.  Wait.  4  Scam.  127,  examined. 
Ibid.  88. 

3.  A  proceeding  by  an  administrator  to  sell  the  real  estate  of.  his  decedent 

is  adverse  to  the  infants,  and  he  must  follow  the  statute  in  his  petition, 
and  give  proper  notice;  if  he  does  this,  the  sale  will  be  good.  The 
court  is  to  pass  upon  the  sufficiency  of  the  statements  in  the  notice, 
which  calls  upon  parties  to  object  to  the  proceedings.     Ibid.  88. 

4.  Where  an  answer  is  filed  for  infant  defendants,  by  one  purporting  to  be 
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their  guardian  ad  litem,  and  the  decree  recites  that  he  was  so  appointed, 
but  the  record  shows  no  separate  order  of  appointment,  it  will  be  pre- 
sumed that  the  appointment  was  regularly  made.     Tibbs  v.  Allen,  119. 

5.  Where  the  record  shows  a  notice  by  publication  in  a  chancery  cause, 

which  recites  the  fact  that  an  affidavit  of  the  non-residence  of  the  de- 
fendants was  duly  filed,  but  the  affidavit  does  not  appear  in  the  record, 
this  court  will  regard  that  recital  as  an  official  declaration  by  the  clerk, 
and  will  presume  that  the  affidavit  was  duly  filed.     Ibid.  119. 

6.  Where  there  are  infant  and  adult  defendants,  and  the  adults  alone  prose- 

cute a  writ  of  error,  they  cannot  assign  for  error  those  proceedings 
which  only  affect  the  interests  of  the  infants.     Ibid.  119. 

7.  Infants  are  not  bound  by  a  decree  unless  all  of  the  evidence  necessary  to 

establish  it,  is  preserved  in  the  record.     Ibid.  119. 

8.  Strict  proof  is  required  against  infant  defendants,  and  the  record  must 

furnish  the  evidence  to  sustain  a  decree  against  them,  whether  their 
guardian  answers  or  not.  No  confession  by  their  guardian  can  bind 
them.    Reddick  v.  State  Bank,  145. 

9.  On  an  application  by  a  guardian  for  license  to  sell  the  real  estate  of  his 

wards,  they  need  not  be  made  parties  to  the  proceedings,  nor  is  the  ap- 
pointment of  a  guardian  ad  litem  required.  Smith  v.  Race,  387. 
10.  If  heirs  are  brought  into  court  by  scire  facias  under  the  statute,  to  show 
cause  why  they  should  not  be  made  parties  to  a  judgment,  it  will  be 
necessary  to  prove  up  the  case  de  novo  against  them.  Adults  cannot 
demand  that  more  shall  be  proved  against  them,  when  there  are  infant 
parties,  than  if  all  were  adults.     Cox  v.  Reed  et  al.  434. 

INJUNCTION. 
See  Chancery. 

INSANITY. 
See  Contract,  8,  9,  10,  11.    Deeds,  5,  6. 

INSTRUCTIONS. 

1.  It  does  not  follow  that  a  judgment  will  be  reversed,  because  an  improper 

instruction  has  been  given  for  the  plaintiff  and  appellee,  if  the  other  in- 
structions on  his  behalf,  put  the  whole  case  fairly  before  the  jury.  War- 
ren v.  Dickson,  115. 

2.  Although  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 

dence, and  therefore  the  refusal  to  grant  a  new  trial  on  the  weight  of 
evidence  cannot  be  considered;  yet  as  there  was  evidence,  showing  the 
refusal  of  an  instruction  erroneous,  the  judgment  will  be  reversed. 
Sidwell  v.  Lolly,  438. 

3.  All  instructions  must  be  based  upon  evidence.     Calhoun  County  v.  Buck 

et  al.  440. 
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INSURANCE. 

In  an  action  upon  an  insurance  policy,  which  contains  a  condition  that  in 
the  event  of  a  loss,  the  company  may  at  its  option  restore  the  building, 
it  is  unnecessary  to  negative  the  performance  of  this  condition  in  the 
declaration.  It  is  a  condition  subsequent,  and  if  performed,  the  com- 
pany should  allege  it  in  defense  of  the  action.  JEtna  Ins.  Co.  v 
Phelps,  71. 

INTEREST. 

1.  By  the  act  of  31st  January,  1857,  relating  to  interest,  a  forfeiture  of  all 

interest,  legal  or  illegal,  is  incurred  for  usury;  no  other  penalty  can  be 
recovered  for  a  breach  of  the  law.    Lucas  v.  Spencer,  15. 

2.  If  a  party  has  had  an  opportunity,  which  he  has  neglected,  to  prevent 

the  recovery  of  a  judgment,  which  includes  usurious  interest,  he  cannot 
relieve  himself  by  a  resort  to  chancery.     Ibid.  15. 

3.  The  sixth  section  of  the  interest  law  of  1845,  only  applies  to  cases  where 

the  money  has  been  paid;  and  not  as  a  defense  to  usurv  due  and  unpaid. 
Ibid.  15. 

4.  After  usurious  money  has  been  paid,  the  parties  are  not  competent  wit- 

nesses in  a  suit  to  recover  it  back.    Ibid.  15. 

5.  A  custom  on  the  part  of  a  creditor  to  charge  interest  on  an  account  past 

due,  will  not  authorize  its  recovery,  unless  the  debtor  was  informed  of 
the  custom.     Rayburn  v.  Day,  46. 

6.  In  determining  the  question  of  usury,  the  intention  of  the  parties  should 

govern,  without  regard  to  the  form  of  the  contract.     Cooper  v.  Nock, 
301. 

7.  Although  a  note  may  bear  ten  per  cent,  interest,  when  a  decree  is  entered 

upon  it,  the  note  is  merged;  and  the  decree  can  bear  only  six  per  cent, 
interest.     White  v.  Haffaker,  349. 

INTERLINEATIONS. 

See  Bonds,  2,  3.    Deeds,  1,  2. 

JUDGMENT. 

1.  It  is  erroneous  to  decree  a  sale  of  premises  in  thirty  days,  where  there  is 

not  any  redemption  from  the  sale.    Moore  v.  Bracken,  23. 

2.  In  debt,  recovery  must  be  had  against  all  or  none  of  the  defendants. 

People  v.  Organ,  27. 

3.  An  attorney  has  no  power  to  receive  depreciated  money,  in  satisfaction 

of  a  judgment.     TrumbuU  v.  Nicholson,  149. 

4.  If  an  attorney  should  accept  from  the  sheriff  depreciated  money,  in  satis- 

faction of  an  execution,  the  owner  of  the  judgment  is  not  bound  by  such 
acceptance;  and  may  compel  the  sheriff  to  return  the  amount  in  legal 
currency.     If  the  sheriff  has  been  injured  by  the  conduct  of  the  attorney, 
he  must  look  to  him  for  redress.     Ibid.  149. 
698 


INDEX.  595 


5.  An  assignment  of  a  judgment,  is  a  revocation  of  the  authority  of  the 

plaintiff's  attorney  to  receive  the  money  on  the  execution,  or  to  control 
the  judgment.     Ibid.  149. 

6.  A  recovered  a  judgment  against  C,  and  was  at  the  same  time  surety  for 

B,  upon  an  arbitration  bond,  for  submitting  differences  between  B  and 
C  to  arbitration.  C  obtained  an  award  against  B,  and  then  filed  a  bill 
to  have  the  amount  of  the  judgment  credited  oh  the  award.  Held, 
that  as  A's  liability  to  C  was  only  contingent  and  might  never  arise,  he 
should  not  be  restrained  from  collecting  his  judgment  unless  it  was  al- 
leged that  he  was  insolvent  or  about  to  leave  the  State.  Hinrichsen  v. 
Reinback,  295. 

7 .  In  an  action  upon  a  bond,  judgment  should  be  so  entered,  that  the  whole 

may  be  satisfied,  upon  the  payment  of  the  damages.  Freehand  v. 
Board  of  Supervisors,  303. 

8.  If  three  defendants  demur,  and,  after  the  demurrer  is  withdrawn,  two  of 

them  plead,  a  judgment  nil  dicit  should  be  entered  against  the  party 
not  pleading,  and  the  jury  should  assess  the  damages  against  all.  If 
but  two  plead,  and  the  other  abided  by  his  demurrer,  he  could  not  be 
regarded  as  going  to  trial  with  the  others.     Ibid.  303. 

9.  A  court  of  chancery  will  relieve  against  judgments  obtained  by  fraud  or 

by  unavoidable  accident,  if  there  has  been  no  fault  or  negligence  on  the 
part  of  the  defendant  in  making  his  defense.  But  not  if  there  has  been 
such  fault  or  negligence.    Hinrichsen  v.  Van  Winkle,  334. 

10.  Where  garnishees  are  summoned  in  an  attachment  suit,  the  proper  prac- 

tice is  to  enter  judgment  against  the  garnishees  and  in  favor  of  the  de- 
fendant in  the  attachment  suit,  for  the  benefit  of  such  attaching  credi- 
tors as  are  entitled  to  the  proceeds.    Rankin  v.  Simonds,  352. 

11.  A  garnishee  is  not  properly  a  defendant  in  an  attachment  suit,  to  defend 

against  the  plaintiff's  claim;  the  judgment  should  be  entered  against  a 
garnishee  in  favor  of  the  defendant  in  the  attachment  suit,  for  the  bene- 
fit of  the  creditor  or  others  in  attachment,  and  if  there  is  more  due  than 
will  pay  the  attaching  creditor,  the  creditor  of  the  garnishee  can  control 
it.     Cariker  v.  Anderson,  358. 

12.  Where  it  is  manifest  from  an  inspection  of  a  record,  that  technicalities  in 

the  forms  of  actions  have  been  abolished  in  the  State  where  judgment 
was  rendered,  this  court  will  treat  the  judgment  as  would  the  courts  of 
the  State  where  it  was  rendered,  without  regard  to  the  rules  of  the 
common  law  by  which  different  forms  of  action  are  designated.  Griffin 
v.  Eaton,  379. 

13.  A  bill  to  restrain  the  collection  of  a  judgment,  should  not  only  show  a 

good  reason  why  the  evidence  was  not  saved  by  a  bill  of  exceptions,  but 
should  also  show  what  the  evidence  was  which  authorized  the  judgment 
complained  of,  and  the  grounds  of  his  defense,  the  reason,  if  any,  why 
it  was  not  made,  and  such  other  facts  as  would  make  a  case,  or  there 
will  not  be  error  in  the  dismissal  of  the  bill.  Buntain  v.  Blackburnt 
406. 
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14.  A  party  need  not  produce  or  prove  a  judgment  that  is  not  put  in  issue. 

Cox  v.  Reed  et  al.  434. 

15.  If  heirs  are  brought  into  court  by  scire  facias  under  the  statute,  to  show 

cause  why  they  should  not  be  made  parties  to  a  judgment,  it  will  be 
necessary  to  prove  up  the  case  de  novo  against  them.  Adults  cannot 
demand  that  more  shall  be  proved  against  them,  when  there  are  infant 
parties,  than  if  all  were  adults.     Ibid.  434. 

16.  The  giving  of  a  bond  in  satisfaction  of  a  judgment,  is  in  law  a  payment 

of  it.    Ibid.  434. 

17.  A  judgment  in  favor  of  a  corporation,  if  properly  assigned,  may  be  en- 

forced after  the  corporation  has  ceased.    Leach  v.  Thomas,  457. 

18.  A  judgment  in  favor  of  the  last  grantee  of  land,  against  the  original 

covenantor,  upon  the  covenants  contained  in  his  deed,  can  be  pleaded 
in  bar  to  any  action  brought  by  an  intermediate  grantee.  Brady  v. 
Spurck,  478. 

See  Execution.    Gaknishee.    Levy — Sale. 
JURISDICTION. 

An  appeal  from  the  decision  of  a  justice  of  the  peace,  gives  the  appellate 
court  jurisdiction  of  the  party,  although  he  was  not  served  with  process 
in  the  case  appealed  from ;  and  the  appellate  court  can  proceed  to  a 
trial  on  the  merits.     Ohio  and  Mississippi  R.  R.  Co.  v.  McCutchin,  9. 

JUSTICES  OF  THE  PEACE  AND  CONSTABLES. 

1.  An  appeal  from  the  decision  of  a  justice  of  the  peace,  gives  the  appellate 

court  jurisdiction  of  the  party,  although  he  was  not  served  with  process 
in  the  case  appealed  from ;  and  the  appellate  court  can  proceed  to  a 
trial  on  the  merits.     Ohio  and  Mississippi  R.  R.  Co.  v.  McCutchin,  9. 

2.  Upon  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  should  try 

the  cause  de  novo,  and  it  is  error  to  dismiss  the  suit  because  the  justice 
rendered  judgment  against  two  defendants  when  he  had  only  obtained 
jurisdiction  over  the  person  of  one  of  them.     Stephens  v.  Cross,  35. 

3.  If  a  justice  of  the  peace  renders  judgment  against  two  defendants  when 

only  one  has  been  brought  into  court,  and  the  defendant  who  was 
served  appeals  the  case  and  fails  to  prosecute  his  appeal,  the  Circuit 
Court  may  affirm  the  judgment  as  to  him,  and  reverse  it  as  to  the  other 
who  has  not  been  served.    Ibid.  35. 

4.  The  Circuit  Court  should  not,  in  cases  of  appeal  from  a  justice  of  the 

peace,  authorize  an  amendment  of  the  summons,  by  changing  the 
names  of  parties.    Henckler  v.  County  Court,  39. 

5.  The  certificate  of  a  county  clerk,  showing  that  A.  B.  was  not  a  justice  of 

the  peace,  at  the  date  of  an  acknowledgment,  purporting  to  have  been 
taken  by  him,  is  some,  though  not  conclusive  evidence  of  such  fact. 
Ross  v.  Hole,  104. 

6.  In  actions  before,  and  upon  appeals  from,  justices  of  the  peace,  the  de- 
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fendant  lias  a  right  to  insist  upon  proof  of  every  material  fact  necessary 
to  a  recovery,  just  as  if  all  the  requisite  pleas  had  been  filed.  And  the 
plaintiff,  if  a  corporation,  must  prove  its  corporate  existence.  Town  of 
Lewiston  v.  Proctor,  414. 

7.  There  is  no  lawful  mode  of  renewing-  an  execution,  except  there  has  been 

a  return  to  that  already  issued  by  the  officer,  of  his  doings  thereon.  A 
justice  of  the  peace  cannot  renew  an  execution  by  any  indorsement  of 
his  upon  it.     Calhoun  County  v.  Buck  et  al.  440. 

8.  A  constable  must,  within  the  time  appointed  by  law,  return  an  execution 

with  an  indorsement  of  his  doings  thereon,  for  the  truth  of  which  he  is 
responsible ;  but  no  particular  form  of  indorsement  is  required.  Ibid. 
440. 

9.  One  constable  cannot  hand  over  an  execution  to  another,  so  as  to  relieve 

himself  from  the  responsibility  of  its  return  according  to  the  statute;  if 
another  constable  returns  the  execution  within  the  statutory  time,  it 
may  save  him  from  liability,  to  whom  it  was  first  delivered.  Calhoun 
County  v.  Buck  et  al.  440. 

10.  A  justice  of  the  peace  issues  a  capias  upon  an  oath,  an  affidavit  is  not 

necessary,  and  the  presumption  is,  that  a  justice  requires  all  the  neces- 
sary averments  in  the  oath,  such  as  are  commanded  by  the  constitution 
and  laws.     Outlaw  v.  Davis  et  al.  467. 

11.  The  plaintiff  in  a  suit  where  a  capias  has  been  issued  by  a  justice  of  the 

peace,  is  not  answerable  with  the  justice  in  trespass  vi  et  armis,  even  if 
the  process  has  been  issued  without  a  sufficient  oath;  the  magistrate  is 
the  proper  person  to  pass  upon  its  sufficiency.  If  a  party  acts  malicious- 
ly, case  is  the  proper  remedy.  Nor  would  a  magistrate  be  liable  in  tres- 
pass, if  he  had  jurisdiction  to  issue  the  process.     Ibid.  467. 

See  County  Cleek.    Mandamus. 
LANDLORD  AND  TENANT. 

1.  A  party  cannot  bring  separate  suits  for  several  sums  past  due  on  a  lease; 

if  more  than  one  payment  is  due,  these  payments  should  be  consolidated 
into  one  suit.     Casselberry  v.  Forquer,  170. 

2.  A  party  cannot  divide  an  entire  demand,  so  as  to  maintain  several  actions 

for  its  recovery.     Ibid.  170. 

LEASE. 

See  Landlokd  and  Tenant. 

LEVY— SALE. 

It  is  a  settled  principle  of  law  that  the  levy  of  an  execution  upon  persona] 
property,  sufficient  to  satisfy  it,  is  of  itself  a  satisfaction  of  the  execution. 
But  this  rule  is  changed  by  sec.  30,  chap.  57,  Rev.  Stat,  of  1845 — which 
provides  for  the  giving  of  a  forthcoming  bond.  This  statute  is  consti- 
tutional.    Martin  v.  Charter,  294. 
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LIEN. 

A  note  given  for  the  purchase  of  land,  if  transferred,  does  not  carry  with 
it  to  the  assignee,  the  vendor's  lien,  so  that  the  assignee  can  enforce  it 
in  his  own  name.    Richards  v.  Learning  et  al.  431. 

LIMITATION. 

1.  If  the  maker  of  a  note  says  to  the  payee,  that  if  he  will  wait  awhile  he 

will  pay  the  note;  and  that  he  will  pay  when  he  "makes  a  raise," 
not  being  at  the  time  in  a  condition  to  pay;  the  note  will  be  taken 
out  of  the  statute  of  limitations.     Horner  v.  Starhey,  13. 

2.  A  promise  by  the  defendant  that  he  will  settle  with  the  plaintiff  as  soon 

as  he  receives  his  pay  for  certain  work,  is  a  conditional  promise;  and 
does  not  waive  the  statute  of  limitations,  unless  it  is  proved  that  he  has 
received  his  pay.    Mullett  v.  Shrumph,  107. 

3.  A  clerk's  or  sheriff 's  deed  on  a  tax  sale  is  sufficient  to  show  claim  and 

color  of  title,  if  it  appear  on  its  face  to  be  regular.  The  person  relying 
upon  it  is  not  bound  to  show  that  the  prerequisites  of  the  statute  have 
been  complied  with.    Holloway  et  al.  v.  Clark,  483. 

4.  A  quit-claim  deed  is  sufficient  to  show  claim  and  color  of  title  under  the 

limitation  act  of  1839.    Ibid.  483. 

5.  H.  obtained  claim  and  color  of  title  in  1842,  and  conveyed  to  B.  in  1845. 

B.  allowed  the  land  to  be  sold  for  the  taxes  for  1847,  and  bought  it  him- 
self; he  then  paid  the  taxes  from  1849  to  1856,  inclusive.  P.,  the  minor 
heir  of  a  person  who  had  died  seized  of  the  patent  title,  in  1853  redeemed 
from  the  sale  of  1847,  by  paying  to  the  clerk  double  the  amount  of  the 
purchase  money  and  all  the  taxes,  with  interest,  for  five  years,  being  up 
to  the  time  of  the  redemption.  Held,  that  this  redemption  by  P.  en- 
tirely obliterated  the  tax  sale  of  1847,  and  the  payment  of  taxes  by  B. 
for  the  five  years,  and  that  the  grantees  of  B.  could  not  defend  under 
the  limitation  act  of  1839,  without  showing  payment  of  taxes  for  seven 
years,  exclusive  of  the  five  years  from  1848  to  1853.  Holloway  et  al.  v 
Clark,  483. 

6.  The  provisions  of  the  limitation  act  of  1839,  empowering  minors  to  re- 

deem land  sold  for  taxes,  within  three  years  after  attaining  their  ma- 
jority, by  paying  to  the  person  who  has  paid  the  tax,  the  amount  with 
interest,  do  not  take  from  the  minor  the  right  to  redeem  within  one 
year  after  his  majority,  by  paying  double  the  amount,  etc.,  to  the  col- 
lector, according  to  Sec.  69,  Chap.  LXXXIX,  Rev.  Stat.  1845.  Ibid. 
483. 

7.  A  person  whose  lands  had  been  sold  for  taxes  during  his  infancy,  for  the 

purpose  of  redeeming  them,  after  he  attained  his  majority,  paid  the 
necessary  amount  to  the  clerk.  The  purchaser  accepted  this  money 
from  the  clerk.  Held,  that  by  that  act,  he  admitted  the  right  of  the 
infant  to  redeem  under  the  statute.    Ibid.  483. 
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LODGES. 
See  Action.    Corporation. 

MANDAMUS. 

Upon  a  petition  for  a  mandamus,  to  compel  a  county  clerk  to  issue  a 
certificate  of  election  to  the  relator,  who  was  duly  elected  a  justice  of 
the  peace,  it  is  no  defense  that  the  clerk  issued  a  certificate  to  the  rela- 
tor's competitor,  and  that  he  has  been  regularly  commissioned  by  the 
Governor.    People  v.  Rives,  243. 

MARRIED  WOMAN. 
See  Husband  and  "Wife. 

MECHANICS'  LIEN. 

1.  A  petition  for  a  mechanics'  lien  is  not  obnoxious  to  a  demurrer,  because 

it  avers  that  material  was  furnished  to  two  persons,  to  erect  a  building 
on  the  land  of  one.    Roach  v.  Chapin,  194. 

2.  The  rendition  of  a  decree  on  the  overruling  of  a  demurrer  to  a  bill, 

without  first  ruling  the  defendant  to  answer,  is  not  error.  The  rendition 
of  a  decree  upon  a  bill  taken  as  confessed,  is  matter  of  discretion.  Ibid. 
194. 

3.  The  act  of  February,  1861,  provides  that  the  former  act  in  relation  to  me- 

chanics' liens  shall  be  held  to  include  implied  as  well  as  express  contracts, 
under  which  labor  or  material  is  furnished;  provided  they  are  done  or 
furnished  within  one  year  from  the  commencement  of  the  furnishing ;  and 
if  these  are  done  after  the  passage  of  the  latter  act,  a  petition  need  not 
aver  that  there  was  a  time  within  which  the  materials  were  to  be  fur- 
nished.   Ibid.  194. 

4.  In  a  proceeding  for  a  mechanics'  lien  the  law  implies  a  contract  to  pay 

for  the  work  when  it  shall  be  done,  if  other  terms  are  not  specified. 
Clay  comb  v.  Cecil,  497. 

5.  A  sale  under  a  mechanics'  lien,  as  there  is  no  redemption  from  it,  should 

not  be  authorized  within  a  less  period  than  the  lifetime  of  an  execu- 
tion; and  if  the  amount  of  the  judgment  is  large,  a  longer  time  should 
be  given.    Ibid.  497. 

MONEY. 

1.  A  certificate  of  deposit  payable  in  "  Illinois  currency,"  cannot  be  satisfied 

by  depreciated  paper;  it  must  be  met  by  bills  passing  in  the  locality  in 
the  place  of  coin.  It  might  be  otherwise  if  the  certificate  had  been 
made  payable  in  Illinois  bank  paper.  Chicago  M.  &  F.  Ins.  Co.  v. 
Keiron,  501. 

2.  The  words  "  Illinois  currency"  mean  something  different  from  gold  or 
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silver,  or  their  equivalents,  and  may  be  used  in  reference  to  things  of 
different  values,  when  applied  to  the  uses  of  traffic;  and  on  enforcing  a 
contract  using  these  words,  it  is  proper  to  show  what  meaning  the 
parties  intended  to  give  them  in  their  use  of  them.  Caton,  C.  J. 
Ibid.  501. 

3.  Where  it  appears  that  a  bank  received  for  a  customer  by  collecting  or  by 
receipt  of  deposits,  funds,  which  were  current,  and  passed  as  money  in 
general  business  transactions,  without  directions  to  hold  the  identical 
funds,  it  will  have  to  account  to  the  owner  for  the  sums  so  received, 
without  diminution  or  discount,  notwithstanding  the  bills  received  by 
the  bank  were  at  the  time  or  have  since  depreciated  in  value.  Marine 
Bank  of  Chicago  v.  Chandler,  525. 

See  Judgment,  3,  4. 

MORTGAGE-MORTGAGOR-MORTGAGEE. 

1.  A  person  who  holds  the  beneficial  interest  in  a  mortgage  should  be  made 

the  complainant,  yet  when  the  use  is  declared,  the  suit  need  not  be  dis- 
missed if  the  bill  should  be  amended  by  striking  out  the  name  of  the 
nominal  complainant;  and  such  an  amendment  would  not  produce  injury. 
Winkelman  v.  Kiser,  21. 

2.  A  decree  should  not  be  pronounced  against  a  party  not  before  the  court 

Ibid.  21. 

3.  A  decree  should  not  be  entered  against  the  purchaser  of  mortgaged  pre- 

mises, whether  he  be  or  not  a  purchaser  with  notice;  the  decree  should 
direct  a  sale  of  the  premises  and  a  distribution  of  the  proceeds.  If  he 
held  the  equity  of  redemption,  the  sale  might  bar  it,  if  he  failed  to  re- 
deem.    Ibid.  21. 

4.  Moore  owned  a  tract  of  land  which  he  had  mortgaged  to  Clark  for 

$1,400.  Weider  wished  to  buy  this  tract  from  Moore  for  $2,000,  and 
another  tract  from  Clark  for  $1,600.  It  was  arranged  that  Moore 
should  convey  his  tract  to  Clark  for  the  $3,000,  less  the  mortgage,  and 
that  Clark  should  then  convey  both  tracts  to  Weider  for  $4,600 — Weider 
to  pay  $1 ,000  down,  and  give  a  mortgage  for  the  balance.  Held,  that  this 
was  a  sale  of  the  whole  premises  from  Clark  to  Weider,  and  that  the 
mortgage  being  given  for  a  part  of  the  purchase  money,  Weider  could 
not  claim  a  homestead  in  the  Moore  tract  to  defeat  a  foreclosure. 
Weider  v.  Clark,  251. 

5.  Upon  the  foreclosure  of  a  mortgage  given  to  secure  the  purchase  money 

for  premises,  it  is  not  necessary  that  the  wife  of  the  mortgagor  should  be 
made  a  party  to  the  bill.    Stephens  v.  Bichnell,  445. 

6.  Where  the  mortgagor  is  insolvent,  and  the  premises  are  not  worth  the 

amount  due  upon  the  mortgage,  a  strict  foreclosure  may  be  decreed. 
Ibid.  445. 

7.  Where  a  defendant  to  a  suit  in  chancery  has  suffered  a  default,  it  is  dis- 

cretionary with  the  court  to  require  evidence  sustaining  the  allegations 
in  the  bill,  and  he  cannot  assign  for  error  that  the  proof  was  insufficient. 
Ibid.  445. 
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8.  Collins  and  Stephens  purchased  land  jointly,  giving  their  joint  notes 

secured  by  a  mortgage  upon  the  same  premises  for  the  purchase  money. 
They  then  partitioned  the  premises,  each  agreeing  to  provide  for  a 
specified  proportion  of  the  purchase  money.  Collins  paid  up  his  part 
and  procured  a  release  of  the  premises  set  off  to  him.  Held,  that  it  was 
proper  for  the  mortgagee,  in  foreclosing,  to  take  a  decree  against 
Stephens  alone  for  the  balance  due.     Ibid.  445. 

9.  In  an  action  of  covenant  upon  the  covenant  against  eviction  in  a  deed, 

the  plaintiff  alleged  particularly  the  manner  of  his  eviction,  by  showing 
the  foreclosure  of  a  mortgage  given  by  the  covenantor,  and  a  sale 
under  the  decree.  Held,  that  as  it  was  not  averred  that  a  deed  had  been 
given  under  the  decree,  or  that  the  time  for  redemption  had  expired,  or 
that  any  actual  eviction  had  occurred,  a  demurrer  to  the  declaration 
should  have  been  sustained.  Brady  v.  SpurcJc,  478. 
10.  The  declaration  in  an  action  upon  covenants  in  a  deed  of  conveyance, 
claimed  an  eviction  by  showing  the  foreclosure  of  a  mortgage  given  by 
the  covenantor,  and  a  sale  under  the  decree,  but  did  not  show  that  any 
deed  had  been  given  under  the  sale,  or  that  the  time  of  redemption  had 
expired,  or  that  an  actual  eviction  had  occurred.  Held,  that  if  the  plain- 
tiff had  removed  the  mortgage,  the  measure  of  damages  would  have  been 
the  amount  so  paid,  provided  it  did  not  exceed  the  purchase  money  and 
interest — but  as  it  did  not  appear  that  the  plaintiff  had  paid  off  the  in- 
cumbrance or  had  suffered  any  eviction,  nominal  damages  only  should  be. 
awarded.    Ibid.  478. 

MOTIONS. 

According  to  the  strict  rules  of  practice,  a  motion  in  arrest  of  judgment 
is  a  waiver  of  a  motion  for  a  new  trial.  A  party  who  has  filed  both 
motions,  and  calls  up  his  motion,  in  arrest  and  has  it  disposed  of,  and 
then  allows  judgment  to  be  rendered,  without  directing  the  attention  of 
the  court  to  the  other  mo  lion,  will  be  held  to  have  waived  his  motion 
for  a  new  trial.     Hall  v.  Nees,  411. 

MUNICIPAL  CORPORATIONS. 

The  offense  of  keeping  and  maintaining  a  "  calaboose,"  by  an  incorporated 
town,  is  not  an  offense  against  the  statute,  for  which  an  indictment  will 
lie.     Town  of  Paris  v.  People,  74. 

See  Bonds,  14,  15,  16.    Counties.    Railkoads,  28,  29,  30. 

NEGLIGENCE. 

A  railroad  company  is  not  required  to  keep  a  patrol  at  night  along  the 
road,  to  see  that  the  fence  is  not  broken  down.  If  the  fence  is  sufficient, 
and  all  reasonable  diligence  is  used  to  keep  it  up,  the  company  will  not 
be  guilty  of  negligence  in  that  particular.  III.  Cent.  R.  R.  Co.  v.  Dick- 
er son,  55. 
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NEGOTIABLE  INSTRUMENTS. 

1.  Held,  that  the  following-  instrument  was  negotiable  under  the  statute, 

and  that  in  an  action  upon  it,  a  consideration  need  not  be  averred  or 
proved:  "  Due  W.  B.  G.  $450,  to  be  paid  in  lumber,  at  $1.25."  Bilder- 
iack  v.  Burlingame,  338. 

2.  An  instrument  admitting  a  certain  sum  of  money  to  be  due,  which  may  be 

paid  in  merchandise,  at  a  fixed  price,  becomes  an  absolute  money  de- 
mand, if  the  payee  fails  to  deliver  the  merchandise  when  it  is  called  for. 
If  there  were  two  payees,  a  refusal  by  one  of  them  would  be  sufficient. 
Ibid.  338. 

See  Promissory  Note. 

NOTICE. 

A  sufficient  notice  to  a  debtor  under  a  foreign  attachment  should  be 
shown  of  record.     Cariker  v.  Anderson,  358. 

See  Practice. 

NUNCUPATIVE  WILL. 

It  is  indispensable  to  the  validity  of  a  nuncupative  will,  that  the  testator 
should  request  those  present  to  bear  witness  that  such  was  his  last  will. 
Or  that  he  should  say  or  do  something  equivalent  to  such  an  expression. 
Arnett  v.  Arnett,  247. 

OCCUPYING  CLAIMANTS. 

1.  The  statute  for  the  protection  of  occupying  claimants  is  designed  to  pro- 

tect those  who  shall  in  good  faith  take  peaceable  possession  of  vacant 
land  under  such  a  paper  title  as  the  records  of  the  county  show  to  be 
plain,  clear  and  connected,  and  without  notice  of  any  adverse  title  of 
record.    Montag  v.  Linn,  328. 

2.  The  protection  of  a  party  under  this  statute  does  not  depend  upon  the 

original  deeds  through  which  he  deraigns  his  title  being  regular  upon 
their  face;  such  deeds  may  contain  material  alterations,  or  be  forgeries, 
and  yet  the  purchaser  may  be  protected,  where  the  records  of  the 
county  show  a  clear  chain  of  title.    Ibid.  328. 

ODD  FELLOWS. 
See  Action,  12.    Corporation. 

OYER. 

Oyer  cannot  be  craved  of  an  instrument  not  under  seal,  of  which  profert 
is  not  made.  If  such  an  instrument  is  to  be  examined  by  this  court,  it 
should  be  presented  by  bill  of  exceptions,  demurrer  to  evidence,  by  an 
agreed  case,  or  by  a  special  verdict.     Gatton  v.  Dimmitt,  400. 
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PAROL  AGREEMENT. 
See  Chancery. 

PARTITION— PARTITION  WALLS. 

1.  Where  the  affidavit  and  report  of  commissioners  appointed  to  make 

partition  bear  date  one  day  prior  to  the  order  of  their  appointment, 
and  no  specific  objection  is  raised  to  this,  it  will  be  regarded  as  a  mis- 
take of  the  clerk  in  making  up  the  record.     Tibbs  v.  Allen,  119. 

2.  Commissioners  appointed  to  make  partition,  should  take  the  oath  as  pro- 

vided by  the  statute,  "to  make  partition  in  accordance  with  the  judg- 
ment of  the  court  as  to  the  rights  and  interests  of  the  parties."  It  is 
irregular  for  them  to  be  sworn,  merely  to  divide  the  land  impartially. 
Ibid.  119. 

3.  Commissioners  appointed  to  make  partition,  reported,  "that  from  all  the 

circumstances  surrounding  the  pecuniary  condition  of  the  family,  and 
the  locality  of  the  lands,  they  cannot  be  divided  without  prejudice 
to  the  owners."  Held,  that  this  report  was  not  in  conformity  with  the 
statute,  and  did  not  justify  the  court  in  ordering  a  sale  of  the  lands. 
Ibid.  119. 

4.  A  bill  in  chancery  for  a  partition  should  set  out  the  title  of  the  petitioner, 

or  show  the  interest  he  claims  in  the  premises  sought  to  be  divided. 
Ibid.  119. 

5.  The  decree  in  a  chancery  proceeding  for  partition,  should  set  out  the  re- 

spective interests  and  titles  of  the  parties,  and  it  is  error  lor  the  decree 
to  provide  for  an  equal  division  among  the  defendants  without  finding 
that  they  have  equal  interests  in  the  land.     Ibid.  119. 

6.  A  deed  conveyed  to  M.  certain  premises,  extending  to  the  west  line  of 

the  west  wall  of  a  brick  building  upon  the  premises;  so  that  it  included 
the  whole  of  the  west  wall;  with  the  reservation  that  the  owners  of  the 
ground  on  both  sides  should  have  the  mutual  use  of  the  present  parti- 
tion wall.  At  that  time  there  was  a  small  one-story  brick  building  on 
the  lot  adjoining  on  the  west.  Subsequently  M.'s  grantors  conveyed 
this  other  lot  to  P.,  who  tore  down  this  small  building,  and  erected  one 
much  higher,  and  extending  further  along  on  M.  's  wall.  Held,  that  the 
reservation  in  the  deed  to  M.  extended  only  to  such  portions  of  the  west 
wall  as  were  then  used  as  a  partition  between  the  buildings,  and  that 
P.  has  no  right  to  the  mutual  use  of  any  other,  or  greater  part  of  this 
west  wall.    Price  v.  McConnell,  255. 

See  Chancery.    Infants.    Practice. 

PARTNERS— PARTNERSHIP. 

1 .  The  giving  of  a  note  and  mortgage  by  one  of  two  copartners  in  settle- 
ment of  a  joint  debt,  does  not  discharge  an  account  against  the  firm, 
unless  they  were  received  in  satisfaction  of  it.     Rayburn  v.  Day,  46. 
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2.  If  a  note  is  given  not  under  seal,  by  one  of  several  parties,  it  will  not 

satisfy  the  account,  unless  the  parties  so  intended;  and  a  recovery  may 
be  had  upon  the  account,  if  the  note  is  surrendered.  A  recovery  cannot 
be  had  on  the  account  if  the  note  is  still  held  by  the  creditor.     Ibid.  46. 

3.  On  a  settlement  of  partnership  aifairs,  if  it  is  agreed  that  one  of  the 

partners  shall  collect  a  note  and  accounts,  for  the  benefit  of  both,  it  will 
be  presumed,  that  the  money,  as  fast  as  received,  should  be  divided  be- 
tween the  parties.     Metcalf  v.  Fouts,  110. 

4.  On  a  bill  filed  for  a  settlement  of  partnership  accounts,  where  the  proofs 

and  statements  leave  everything'  in  such  doubt  and  uncertainty  that  it 
is  impossible  to  do  justice,  the  bill  should  be  dismissed  without  costs. 
Vermillion  v.  Bailey,  230. 

5.  When  by  agreement,  persons  have  a  joint  interest  of  the  same  nature  in 

a  particular  adventure,  they  are,  as  between  themselves,  partners;  al- 
though some  contribute  money  alone,  and  the  others  labor  alone.  Rob- 
bins  v.  Laswell,  365. 

6.  If  parties  agree  to  share  profits,  they  are  partners  as  to  such  profits;  al- 

though they  do  not  agree  to  share  in  the  losses.     Ibid.  365. 

7.  A  written  agreement  as  to  dividing  profits  may  be  extended  tacitly  by  the 

mutual  understanding  of  the  parties,  or  by  their  conduct  in  relation  to 
it.  Ibid.  365. 
I  .  If  a  declaration  avers  that  a  note  is  made  payable  to  the  plaintiffs  by  the 
name  and  style  of  Curtis  and  Baker,  such  a  note  may  be  read  in  evi- 
dence, although  they  declared  in  the  names  of  Edwin  Curtis  and  Joseph 
Baker,  without  alleging  that  they  were  partners,  or  that  the  note  was 
made  payable  in  any  joint  character.     Wright  v.  Curtis,  514 

PAYMENT. 

1.  The  giving  of  a  note  and  mortgage  by  one  of  two  copartners  in  settle- 

ment of  a  joint  debt,  does  not  discharge  an  account  against  the  firm, 
unless  they  were  received  in  satisfaction  of  it.     Rat/bum  v.  Day,  46. 

2.  If  a  note  is  given  not  under  seal,  by  one  of  several  parties,  it  will  not 

satisfy  the  account,  unless  the  parties  so  intended;  and  a  recovery  may 
be  had  upon  the  account,  if  the  note  is  surrendered.  A  recovery  cannot 
be  had  on  the  account,  if  the  note  is  still  held  by  the  creditor.    Ibid.  46. 

3.  The  giving  of  a  bond  in  satisfaction  of  a  judgment,  is  in  law  a  payment 

of  it.     Cox  v.  Reed  et  al.  434. 

See  Attorney  and  Client.    Judgment. 
PERSONAL  PROPERTY. 

1.  The  purchaser  of  personal  property  is  not  to  presume,  by  a  vague  state- 
ment made,  that  the  vendor  is  a  trifling  fellow,  and  had  not  money,  in 
the  opinion  of  the  person  making  the  remark,  to  buy  the  property; 
that  the  title  of  the  vendor  is  defective.  A  purchaser  is  not  bound  to 
take  mere  suspicions  unsupported  by  facts,  in  his  business  affairs,  as  a 
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warning ;  though  the  statement  of  facts  touching  the  manner  of  the 
acquisition  of  property  by  his  vendor,  might  be  sufficient  to  put  him  on 
his  guard.     Gosncij  v.  Frost,  53. 

2.  A  party  may  maintain  trespass,  if  he  has  at  the  time  of  the  act,  such  a 

title  as  draws  after  it  a  constructive  possession.     Gauche  v.  Mayer,  134. 

3.  A  had  placed  goods  with  an  auctioneer  for  sale,  reserving  to  himself  the 

right  to  resume  possession  at  his  pleasure,  the  auctioneer  not  having 
any  claim  to  or  charge  upon  such  goods :  Held,  that  A  had  a  right  of 
action  in  trespass  against  a  sheriff  for  making  a  levy  upon  those 
goods  as  the  property  of  another,  the  sheriff  having  been  notified  of  the 
facts  before  the  levy.     Ibid.  134. 

4.  A  complete  transfer  of  personal  property  may  be  made,  although  the  pur- 

chaser should  not  hold  continuous  possession.  If  the  property  is  re- 
turned to  the  possession  of  the  vendor,  the  fact  may  create  suspicion, 
but  is  not  conclusive  of  the  fairness  of  the  transaction.  Wright  v. 
Grover  et  al.  426. 

5.  If  there  is  an  actual  delivery  of  property  on  the  payment  of  money,  with 

the  design  to  make  a  sale  of  it,  the  title  passes,  except  as  to  prior  liens; 
as  between  the  parties,  the  sale  will  be  good,  if  a  delivery  of  the  prop- 
erty was  all  that  remained  to  be  done.     Sidwell  v.  Ldbly,  438. 

6.  A  railroad  tank-house,  locomotive  and  cars,  are  presumed  to  be  annexed 

to  the  realty,  and  in  fact  are  a  part  of  it,  and  are  not  liable  to  be  sold 
by  a  constable,  on  an  execution  from  a  justice  of  the  peace.  Titus  et  al. 
v.  Ginheimer  et  al.  462. 

7.  Where  it  appears  that  a  party  is  to  deliver  grain  and  have  the  price  of  it 

at  a  certain  place  indorsed  on  a  contract,  the  party  to  whom  it  is  to  be 
delivered,  has  not,  prior  to  delivery,  any  authority  to  take  possession  of 
the  grain.    Millay  v.  Dunn,  516. 

PLEADING. 

1.  If  an  action  is  brought  against  a  railroad  company  under  the  statute,  and 

the  negligence  charged  results  from  an  omission  to  erect  a  fence,  the 
declaration  should  show  that  the  accident  did  not  happen  at  a  place 
where  the  company  is  not  bound  to  maintain  a  fence.  III.  Cent.  R.  R. 
Co.  v.  Williams,  48. 

2.  In  an  action  upon  an  insurance  policy,  which  contains  a  condition  that  in 

the  event  of  a  loss,  the  company  may  at  its  option  restore  the  building, 
it  is  unnecessary  to  negative  the  performance  of  the  condition,  in  the 
declaration.  It  is  a  condition  subsequent,  and  if  performed,  the  com- 
pany should  allege  it  in  defense  of  the  action.  JEtna  Ins.  Co.  v. 
Phelps,  71. 

3.  The  statute  of  frauds  must  be  pleaded,  if  it  is  to  be  relied  upon  by  the 

defendant.  He  cannot  set  it  up,  for  the  first  time,  in  an  instruction. 
Warren  v.  Dicksan,  115. 

4.  A  partial  failure  of  consideration  may  be  pleaded  to  a  promissory  note 

given  for  the  purchase  of  land.     Schuchmann  v.  Knoebel,  175. 

5.  A  declaration  against  a  railroad  corporation  for  killing  cattle,  need  not 

709 


606  INDEX 


negative  the  possibility  that  the  animals  may  have  been  killed  at  a  farm 
crossing.  If  the  road  is  not  properly  fenced  at  such  crossing,  the  com- 
pany will  be  liable  for  injuries,  and  if  it  were  properly  fenced,  that  is 
matter  of  defense.     Great  Western  R.  R.  Co.  v.  Helm,  198. 

6.  If  a  declaration  avers  a  wrong  with  a  continuendo,  it  may  be  obnoxious 

on  demurrer  ;  but  the  objection  is  too  late  if  made  after  issue  has  been 
joined.     Ibid.  198. 

7.  An  averment  that  a  sheriff 's  return  was  signed,  is  unnecessary  j  this  will 

be  presumed.    Rives  v.  Kumler,  291. 

8.  Oyer  cannot  be  craved  of  an  instrument  not  under  seal,  of  which  profert 

is  not  made.  If  such  an  instrument  is  to  be  examined  by  this  court,  it 
should  be  presented  by  bill  of  exceptions,  demurrer  to  evidence,  by  an 
agreed  case,  or  by  a  special  verdict.     Gatton  v.  Dimmitt,  400. 

9.  It  is  allowable  to  include  in  the  same  declaration,  divers  distinct  words  of 

slander,  of  different  import.    Hall  v.  Nees,  411. 

10.  The  plea  of  nul  tiel  corporation,  is  a  plea  in  bar.     Town  of  Lewiston  v. 

Proctor,  414. 

11.  In  an  action  to  recover  a  penalty,  for  obstructing  a  highway,  if  the  com- 

plaint gives  a  local  description,  sufficient  to  fix  the  precise  point  ob- 
structed, and  also  the  termini  of  the  road,  the  latter  may  be  disre- 
garded. But  when  the  allegation  is  general,  that  a  road  leading  from 
one  point  to  another  has  been  obstructed,  the  existence  of  the  road  be- 
tween the  points  named,  must  be  proved  as  a  matter  of  essential  descrip- 
tion.    Ibid.  414. 

12.  A  declaration  upon  the  covenants  in  a  deed  averred  the  making  of  cove- 

nants of  seizin,  of  power  to  sell,  and  of  warranty,  only;  the  breach  in- 
cluded not  only  these,  but  also  covenants  against  incumbrances  and  for 
quiet  enjoyment.  The  defendant  assigned  as  a  ground  for  demurrer,  that 
this  one  count  set  forth  more  than  one  cause  of  action.  Held,  that  as  all 
these  causes  of  action  were  of  the  same  nature  and  could  be  answered  by 
one  plea,  they  might  be  joined  in  one  count.  That  these  separate 
breaches  were  to  be  regarded  as  so  many  distinct  counts.  That  the  de- 
murrer being  to  the  whole  count,  and  one  of  the  breaches  being  properly 
assigned,  the  demurrer  should  be  overruled.     Brady  v.  Spurck,  478. 

13.  Several  causes  of  action  of  the  same  nature  may  be  joined  in  one  count. 

The  defendant  can  plead  specially  to  each  cause  of  action.     Ibid.  478. 

14.  The  rule  as  to  joining  causes  of  action  is,  that  when  the  same  plea  may 

be  pleaded,  and  the  same  judgment  rendered  on  all  the  counts,  they  may 
be  joined.     Ibid.  478. 

15.  In  an  action  of  covenant  upon  the  covenant  against  eviction  in  a  deed, 

the  plaintiff  alleged  particularly  the  manner  of  his  eviction,  by  showing 
the  foreclosure  of  a  mortgage  given  by  the  covenantor,  and  a  sale  un- 
der the  decree.  Held,  that  as  it  was  not  averred  that  a  deed  had  been 
given  under  the  decree,  or  that  the  time  for  redemption  had  expired,  or 
that  any  actual  eviction  had  occurred,  a  demurrer  to  the  declaration 
should  have  been  sustained.     Ibid.  478. 

16.  The  declaration  in  an  action  upon  covenants  in  a  deed  of  conveyance, 
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claimed  an  eviction  by  showing  the  foreclosure  of  a  mortgage  given  by 
the  covenantor,  and  a  sale  under  the  decree,  but  did  not  show  that  any 
deed  had  been  given  under  the  sale,  or  that  the  time  of  redemption  had 
expired,  or  that  an  actual  eviction  had  occurred.  Held,  that  if  the 
plaintiff  had  removed  the  mortgage,  the  measure  of  damages  would 
have  been  the  amount  so  paid,  provided  it  did  not  exceed  the  purchase 
money  and  interest — but  as  it  did  not  appear  that  the  plaintiff  had  paid 
off  the  incumbrance  or  had  suffered  any  eviction,  nominal  damages 
only  should  be  awarded.     Ibid.  478. 

17.  In  an  action  upon  covenants  contained  in  a  deed,  brought  by  the  last 

grantee  of  the  land,  he  need  not  allege  or  prove  that  the  intermediate 
assignees  have  kept  their  covenants.     Ibid.  478. 

18.  If  a  declaration  avers  that  a  note  is  made  payable  to  the  plaintiffs  by 

the  name  and  style  of  Curtis  and  Baker,  such  a  note  may  be  read  in 
evidence,  although  they  declared  in  the  names  of  Edwin  Curtis  and 
Joseph  Baker,  without  alleging  that  they  were  partners,  or  that  the  note 
was  made  payable  in  any  joint  character.     Wright  v.  Curtis,  514. 

See  Railroads. 

PRACTICE. 

1.  A  continuance  will  not  be  granted  because  a  witness  has  said  that  he 

would  be  present  at  the  trial  and  had  been  subpoenaed  by  the  opposite 
party.  The  party  desiring  the  testimony  of  the  witness,  should  secure 
his  presence  at  the  trial.     Moore  v.  Goelitz,  18. 

2.  In  debt,  recovery  must  be  had  against  all  or  none  of  the  defendants. 

People  v.  Organ,  27. 

3.  Upon  an  appeal  from  a  justice  of  the  peace,  the  Circuit  Court  should  try 

the  cause  de  novo,  and  it  is  error  to  dismiss  the  suit  because  the 
justice  rendered  judgment  against  two  defendants  when  he  had  only  ob- 
tained jurisdiction  over  the  person  of  one  of  them .     Stephens  v.  Cross,  35. 

4.  If  a  justice  of  the  peace  renders  judgment  against  two  defendants  when 

only  one  has  been  brought  into  court,  and  the  defendant  who  was  served 
appeals  the  case  and  fails  to  prosecute  his  appeal,  the  Circuit  Court  may 
affirm  the  judgment  as  to  him,  and  reverse  it  as  to  the  other  who  has 
not  been  served.     Ibid.  35. 

5.  The  Circuit  Court  should  not,  in  cases  of  appeal  from  a  justice  of  the 

peace,  authorize  an  amendment  of  the  summons,  by  changing  the  names 
of  parties.     Henckler  v.  County  Court,  39. 

6.  An  action  of  ejectment  is  within  the  purview  of  the  statute  requiring 

security  for  costs ;  and  if  the  plaintiff  is  a  non-resident  he  must  give  se- 
curity for  costs  before  instituting  suit;  which  is  commenced  by  serving 
the  declaration  and  notice.     Farnsworih  v.  Agnew,  42. 

7.  If  it  appears  from  the  bill  of  exceptions,  that  a  plaintiff  in  ejectment  was 

a  non-resident  at  the  time  of  the  service  of  the  declaration  and  notice, 
although  the  affidavit  of  the  defendant  to  that  fact  is  not  saved  in  the 
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bill  of  exceptions,  the  judgment  dismissing  the  action  for  want  of  secu- 
rity will  be  upheld.     Ibid.  42. 

8.  Upon  a  default,  a  writ  of  inquiry  issues  to  have  the  damages  assessed, 

which  may  be  executed  in  court  or  be  directed  to  the  sheriff  to  execute 
in  vacation.  It  would  be  regular  for  the  sheriff  to  summon  a  jury  from 
the  bystanders,  and  have  the  damages  assessed  in  the  presence  of  the 
court.    JEtnalns.  Co.  v.  Phelps,  71. 

9.  Where  an  answer  is  filed  for  infant  defendants,  by  one  purporting  to  be 

their  guardian  ad  litem,  and  the  decree  recites  that  he  was  so  appointed, 
but  the  record  shows  no  separate  order  of  appointment,  it  will  be  pre- 
sumed that  the  appointment  was  regularly  made.     Tibbs  v.  Allen,  119. 

10.  Where  the  record  shows  a  notice  by  publication  in  a  chancery  cause,  which 

recites  the  fact  that  an  affidavit  of  the  non-residence  of  the  defendants 
was  duly  filed,  but  the  affidavit  does  not  appear  in  the  record,  this  court 
will  regard  that  recital  as  an  official  declaration  by  the  clerk,  and  will  pre- 
sume that  the  affidavit  was  duly  filed.     Ibid.  119. 

11.  Where  there  are  infant  and  adult  defendants,  and  the  adults  alone  pros- 

ecute a  writ  of  error,  they  cannot  assign  for  error  those  proceedings  which 
only  affect  the  interests  of  the  infants.     Ibid.  119. 

12.  Upon  a  bill  for  a  partition  brought  by  one  of  the  heirs  at  law,  in  which 

it  is  suggested  that  the  widow  is  entitled  to  dower  in  the  lands  sought 
to  be  divided,  but  the  prayer  does  not  ask  that  her  dower  be  assigned, 
the  court  cannot  decree  an  assignment  of  dower  and  appoint  commis- 
sioners to  set  it  off.  Nor  can  the  court  give  the  widow  an  estate  in  fee 
in  one-third  of  the  land,  in  lieu  of  her  life  estate,  for  dower.     Ibid.  119. 

13.  Where  the  affidavit  and  report  of  commissioners  appointed  to  make  parti- 

tion bear  date  one  day  prior  to  the  order  of  their  appointment,  and  no 
specific  objection  is  raised  to  this,  it  will  be  regarded  as  a  mistake  of  the 
clerk  in  making  up  the  record.     Ibid.  119. 

14.  Commissioners  appointed  to  make  partition,  should  take  the  oath  as  pro- 

vided by  the  statute,  "to  make  partition  in  accordance  with  the  judg- 
ment of  the  court  as  to  the  rights  and  interests  of  the  parties."  It  is 
irregular  for  them  to  be  sworn,  merely  to  divide  the  land  impartially. 
Tibbs  v.Allen,  119. 

15.  Commissioners  appointed  to  make  partition,  reported,  "  that  from  all  the 

circumstances  surrounding  the  pecuniary  condition  of  the  family,  and 
the  locality  of  the  lands,  they  cannot  be  divided  without  prejudice  to  the 
owners."  Held,  that  this  report  was  not  in  conformity  with  the  statute, 
and  did  not  justify  the  court  in  ordering  a  sale  of  the  lands.     Ibid.  119. 

16.  A  bill  in  chancery  for  a  partition  should  set  out  the  title  of  the  petitioner, 

or  show  the  interest  he  claims  in  the  premises  sought  to  be  divided. 
Ibid.  119. 

17.  The  decree  in  a  chancery  proceeding  for  partition,  should  set  out  the  re- 

spective interests  and  titles  of  the  parties,  and  it  is  error  for  the  decree 
to  provide  for  an  equal  division  among  the  defendants  without  finding 
that  they  have  equal  interests  in  the  land.    Ibid.    119. 
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18.  Infants  are  not  bound  by  a  decree  unless  all  of  the  evidence  necessary  to 

establish  it,  is  preserved  in  the  record.     Ibid.  119. 

19.  When  a  bill  is  taken  as  confessed,  the  court  may,  in  its  discretion,  require 

proof  as  to  all  or  any  portion  of  the  allegations  in  the  bill,  and  the  evi- 
dence need  not  be  preserved  in  the  record,  or  it  may  render  a  decree  on 
the  pro  confesso  order  without  evidence.     Smith  v.  Trimble,  152. 

20.  A  decree  should  ascertain  the  precise  amount  to  be  paid,  and  not  leave  it 

to  computation.     Ibid.  152. 

21.  If  a  non-resident  is  proceeded  against  by  publication  in  a  chancery  cause, 

the  court  does  not  acquire  jurisdiction  over  his  person,  unless  a  sum- 
mons has  been  regularly  issued,  and  returned  by  the  sheriff.     Ibid.  152. 

22.  After  a  notice  has  been  given  to  the  administrator  of  a  deceased  debtor, 

of  the  existence  of  a  judgment  against  the  decedent,  in  accordance 
with  Sec.  3,  Chap.  47,  Rev.  Stat.,  the  judgment  creditor  may  issue  an 
execution,  and  also  an  alias  or pluries,  without  further  notice.  Letcher 
v.  Morrison,  209. 

23.  Depositions  taken  in  one  suit  may  be  used  in  another  between  the  same 

parties,  about  the  same  controversy.     McConnel  v.  Smith,  232. 

24.  In  an  action  upon  a  promissory  note,  by  the  assignee  against  the  assign- 

or, the  defendant  filed  a  demurrer  to  the  declaration,  which  was  over- 
ruled, and  he  elected  to  stand  by  it.  It  was  competent  for  the  clerk  to 
assess  the  damages.    Rives  v.  Kumler,  291. 

25.  In  an  action  upon  a  bond,  judgment  should  be  so  entered,  that  the  whole 

may  be  satisfied,  upon  the  payment  of  the  damages.  Freeland  v. 
Board  of  Supervisors,  303. 

26.  If  three  defendants  demur,  and,  after  the  demurrer  is  withdrawn,  two  of 

them  plead,  a  judgment  nil  dicit  should  be  entered  against  the  party 
not  pleading,  and  the  jury  should  assess  the  damages  against  all.  If 
but  two  plead,  and  the  other  abided  by  his  demurrer,  he  could  not  be  re- 
garded as  going  to  trial  with  the  others.     Ibid.  303. 

27.  It  is  generally  a  matter  of  discretion  whether  the  Circuit  Court  will  rule 

a  party  to  file  security  for  costs;  but  if  the  affidavit  upon  which  the  mo- 
tion is  founded  be  insufficient,  the  Circuit  Court  has  no  power  under 
the  statute  to  make  the  rule,  and  its  decision  will  be  reviewed  in  the 
Supreme  Court.    Ball  v.  Bruce,  332. 

28.  Upon  a  motion  for  a  rule  upon  the  plaintiff  to  file  additional  security  for 

costs,  an  affidavit  is  insufficient  which  only  avers  the  insolvency  of  the 
plaintiff  and  his  security;  it  should  show,  in  addition,  that  the  circum- 
stances of  the  principal  or  security  have  changed  since  the  approval  of 
the  former  bond.     Ibid.  332. 

29.  The  interrogatories  to  and  answers  of  a  garnishee  are  a  part  of  the  rec- 

ord, and  need  not  be  preserved  by  a  bill  of  exceptions.  Rankin  v.  Sim- 
onds,  352. 

30.  Where  no  issue  is  raised  upon  the  answers  of  a  garnishee,  they  must  be 

taken  as  true,  and  the  rights  of  the  parties  must  be  determined  by 
them.    Ibid.  352. 
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31.  The  garnishee  has  a  right  to  set  up  any  claim  he  has  against  the  defend- 

ant, to  meet  the  fund  in  his  hands,  which  he  could  set  off  or  recoup  in 
an  action  brought  by  the  defendant  to  recover  the  fund.  Rankin  v. 
Simonds,  352. 

32.  Rankin,  summoned  as  the  garnishee  of  Elliott,  answered,  that  he  had 

funds  of  Elliott's,  but  that  he  had  delivered  to  E.  a  note  against  the  H. 
&  S.  R.  R.  Co.  for  collection;  that  E.  owed  the  company  an  amount 
greater  than  the  amount  of  the  note  and  still  retained  the  note,  his  ac- 
count with  the  company  being  still  unsettled.  Held,  that  as  the  note 
had  not  been  paid,  Rankin  might  withdraw  it  at  anytime,  and  he  could 
not  be  allowed  to  set  it  off  against  the  fund  in  his  hands.     Ibid.  352. 

33.  Where  garnishees  are  summoned  in  an  attachment  suit,  the  proper  prac- 

tice is  to  enter  judgment  against  the  garnishees  and  in  favor  of  the  de- 
fendant in  the  attachment  suit,  for  the  benefit  of  such  attaching  credit- 
ors as  are  entitled  to  the  proceeds.     Ibid.  352. 

34.  A  conditional  judgment  and  a  scire  facias  are  requisite,  as  proper  pre- 

liminaries to  a  judgment  against  a  garnishee.  The  scire  facias  is  to 
make  known  to  the  garnishee  that  a  conditional  judgment  has  been  ren- 
dered against  him,  assuming  him  to  be  a  debtor  of  the  debtors  in  at- 
tachment, and  that  he  must  show  cause  why  final  judgment  should  not 
go  against  him.     Cariker  v.  Anderson,  358. 

35.  A  sufficient  notice  to  a  debtor  under  a  foreign  attachment  should  be 

shown  of  record.     Ibid.  358. 

36.  It  may  not  be  error  for  a  term  of  court  to  intervene  between  a  default 

taken  and  a  scire  facias  issued  against  a  garnishee.     Ibid.  358. 

37.  The  date  given  in  the  indorsement  of  a  service  of  process,  should  be  taken 

at  the  time  of  service.  A  sheriff  is  not  required  to  date  his  return 
Ibid.  358. 

38.  A  garnishee  is  not  properly  a  defendant  in  an  attachment  suit,  to  defend 

against  the  plaintiff 's  claim;  the  judgment  should  be  entered  against 
a  garnishee  in  favor  of  the  defendant  in  the  attachment  suit,  for  the 
benefit  of  the  creditor  or  others  in  attachment,  and  if  there  is  more 
due  than  will  pay  the  attaching  creditor,  the  creditor  of  the  garnishee 
can  control  it.     Ibid.  358. 

39.  Oyer  cannot  be  craved  of  an  instrument  not  under  seal,  of  which  profert 

is  not  made.  If  such  an  instrument  is  to  be  examined  by  this  court,  it 
should  be  presented  by  bill  of  exceptions,  demurrer  to  evidence,  by  an 
agreed  case,  or  by  a  special  verdict.     Gatton  v.  Dimmilt,  400. 

40.  A  general  objection  to  the  introduction  of  an  instrument  as  evidence,  is 

not  sufficient;  if  it  is  obnoxious  to  a  special  objection,  that  objection 
must  be  stated  in  the  court  below.     Buntain  v.  Bailey,  409. 

41.  According  to  the  strict  rules  of  practice,  a  motion  in  arrest  of  judgment 

is  a  waiver  of  a  motion  for  a  new  trial.  A  party  who  has  filed  both 
motions,  and  calls  up  his  motion  in  arrest  and  has  it  disposed  of,  and 
then  allows  judgment  to  be  rendered,  without  directing  the  attention  of 
the  court  to  the  other  motion,  will  be  held  to  have  waived  his  motion 
for  a  new  trial.  Hall  v.  Nees,  411. 
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42.  A  party  need  not  produce  or  prove  a.  judgment  that  is  not  put  in  issue. 

Cox  v.  Reed  et  al.  434. 

43.  If  heirs  are  brought  into  court  by  scire  facias  under  the  statute,  to  show 

cause  why  they  should  not  be  made  parties  to  a  judgment,  it  will  be 
necessary  to  prove  up  the  case  de  novo  against  them.  Adults  cannot 
demand  that  more  shall  be  proved  against  them,  when  there  are  infant 
parties,  than  if  all  were  adults.     Ibid.  434. 

44.  Actions  in  attachment  must  be  commenced  where  the  defendant  has  prop- 

erty, or  where  he  can  be  found,  and  service  must  be  upon  him  or  his 
property.  The  court  does  not  acquire  jurisdiction  by  issuing  two  writs, 
one  of  which  is  to  another  county  than  that  where  the  process  is  re- 
turnable, although  there  may  be  property  to  attach  in  such  other  county. 
Hinman  v.  Rushmore  et  al.  509. 

45.  In  ejectment,  before  the  court  can  take  jurisdiction,  it  should  appear,  by 

affidavit,  that  the  declaration  and  notice  to  appear  and  plead,  have  been 
served.  A  sheriff's  return  will  not  give  jurisdiction.  O'Donnell  v. 
Howes,  510. 

See  Amendment,  1. 

PRESUMPTIONS. 

1.  Fraud  must  always  be  proved;  the  law  never  presumes  it.      Wright  v. 

Grover  et  al.  426. 

2.  A  justice  of  the  peace  issues  a  capias  upon  an  oath,  an  affidavit  is  not 

necessary,  and  the  presumption  is,  that  a  justice  requires  all  the  neces- 
sary averments  in  the  oath,  such  as  are  commanded  by  the  constitution 
and  laws.     Outlaw  v.  Davis  et  al.  467. 

PRINCIPAL  AND  AGENT. 

See  Agent.    Agency. 

PRIVITY 

A  and  B,  each  sent  cattle  to  market,  which  were  sold  by  the  same  broker, 
who,  in  accounting  to  the  parties,  paid  A  too  much,  and  B,  by  precisely 
tho  same  sum,  too  little;  B  sued  A  to  recover  his  deficit.  Held,  that 
there  was  no  such  privity  between  these  parties,  as  would  create  a  lia- 
bility.   Hall  v.  Carpen,  386. 

PROBATE  COURT. 

See  Administrator.    Courts.    Estates. 

PROMISSORY  NOTE. 

1.  If  the  maker  of  a  note  says  to  the  payee,  that  if  he  will  wait  awhile  he 
will  pay  the  note;  and  that  he  will  pay  when  he  "  makes  a  raise,"  not 
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being  at  the  time  in  a  condition  to  pay;  the  note  will  be  taken  out  of 
the  statute  of  limitations.    Homer  v.  Starkey,  13. 

2.  Parol  evidence  is  admissible,  to  show  that  the  consideration  of  a  note  has 

wholly  or  partially  failed.    Morgan  v.  Fallenstein,  31. 

3.  The  giving  of  a  note  and  mortgage  by  one  of  two  copartners  in  settle- 

ment of  a  joint  debt,  does  not  discharge  an  account  against  the  firm, 
unless  they  were  received  in  satisfaction  of  it.    Rayburn  v.  Day,  46. 

4.  If  a  note  is  given  not  under  seal,  by  one  of  several  parties,  it  will  not  sat- 

isfy the  account,  unless  the  parties  so  intended;  and  a  recovery  may  be 
had  upon  the  account,  if  the  note  is  surrendered.  A  recovery  cannot  be 
had  on  the  account  if  the  note  is  still  held  by  the  creditor.     Ibid.  46. 

5.  A  note  was  given  for  a  piece  of  land  which  the  payee  conveyed  by  a  war- 

ranty deed.  Subsequently  a  right  of  dower  was  recovered  against  the 
land.  Held,  that  in  an  action  upon  the  note,  the  value  of  this  dower 
right  could  be  set  off  as  a  partial  failure  of  consideration.  McHenry  v. 
Yokam,  160. 

6.  An  agreement  by  a  party  to  convey  all  his  title,  etc.,  to  land,  is  a  suffi- 

cient consideration  for  a  note.  If  the  party  giving  the  note  desires  more 
than  a  quit-claim  deed,  he  should  make  his  bargain  accordingly.  Ker- 
ney  v.  Gardner,  162. 

7.  A  partial  failure  of  consideration  may  be  pleaded  to  a  promissory  note 

given  for  the  purchase  of  land.    Schuchmann  v.  Knoebel,  175. 

8.  A  party  may  also  recoup  in  an  action  upon  a  note  given  for  land,  what  he 

has  been  compelled  to  pay  in  order  to  remove  an  incumbrance  upon  the 
land.     Ibid.  175. 

9.  If  the  indorsee  of  a  note  desires  to  hold  the  indorser  liable,  he  must  pro- 

ceed to  judgment  against  the  maker,  at  the  earliest  opportunity.  Any 
negligence  or  omission  in  that  regard  will  release  the  indorser.  Rob  - 
inson  v.  Olcott,  181. 

10.  The  payee  and  indorser  of  a  note,  is  not  a  competent  witness  to  prove 

that  an  assignee  had  not  paid  any  consideration  for  a  note,  or  that  it 
had  not  been  delivered  to  the  assignee.     Coon  v.  Nock,  235. 

11.  A  note  payable  to  James  G.  McCreery,  treasurer  of  the  R.  I.  &  A.  R.  R. 

Co.,  is  not  a  note  to  the  company,  but  to  the  individual  named.  The 
addition  to  his  name  is  merely  descripiio  persona?.  Chadsey  v.  McCreery, 
253. 

12.  It  is  not  due  diligence  for  the  assignee  of  a  note  to  delay  issuing  an  exe- 

cution against  the  maker  of  the  note,  for  more  than  two  months  after 
obtaining  his  judgment — and  without  showing  some  excuse  for  such 
delay,  he  cannot  hold  the  assignor.    Rives  v.  Kumler,  291. 

13.  In  an  action  upon  a  promissory  note,  by  the  assignee  against  the  as  ■ 

signor,  the  defendant  filed  a  demurrer  to  the  declaration,  which  was 
overruled,  and  he  elected  to  stand  by  it.  It  was  competent  for  ths 
clerk  to  assess  the  damages.     Ibid.  291. 

14.  An  assignment  of  a  note,  in  order  to  cut  off  a  defense  by  the  maker,  muat 

not  only  be  before  maturity,  but  must  be  bona  fide,  and  if  made  for 
that  express  purpose,  will  be  invalid.     Cooper  v.  Nock,  301. 
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15.  The  payee  of  a  note,  before  its  maturity,  put  his  name  upon  the  back  of 

it,  but  kept  it  in  his  possession  until  after  it  became  due.  He  then  de- 
livered the  note  to  the  attorney  of  the  plaintiff,  who  was  a  non-resident. 
This  was  not  a  bona  fide  assignment,  and  did  not  prevent  the  maker 
from  setting  up  the  defense  of  usury.     Ibid.  301. 

16.  An  agreement,  between  the  holder  of  a  note  and  the  principal,  to  extend 

the  time  of  payment  for  a  definite  period,  which  is  founded  upon  a  good 
consideration,  will  discharge  the  surety;  unless  the  surety  consents  to 
the  agreement  at  the  time,  or  subsequently  ratifies  it.  Flynn  v.  Mudd, 
323. 

17.  To  enable  a  surety  to  interpose  the  defense  to  a  note  that  further  time  has 

been  given  to  his  principal,  it  is  not  necessary  that  his  name  should  ap- 
pear upon  the  note  as  surety;  it  will  be  sufficient  if  he  was  actually  a 
surety,  and  this  was  known  to  the  payee  when  the  note  was  executed. 
Ibid.  323. 

18.  The  payment  of  interest  upon  a  note  in  advance,  is  a  sufficient  considera- 

tion to  support  an  agreement  for  an  extension  of  time  to  the  principal, 
so  as  to  discharge  the  surety.     Ibid.  323. 

19.  Where  the  plaintiff  introduces  in  evidence  a  note  which  has  indorsed 

upon  it,  an  agreement  extending  the  time  for  payment,  he  will  be  bound 
by  the  agreement  although  it  is  not  signed  by  him.     Ibid.  323. 

20.  Held,  that  the  following  instrument  was  negotiable  under  the  statute, 

and  that  in  an  action  upon  it,  a  consideration  need  not  be  averred  or 
proved  :  "  Due  W.  B.  Gr.  $450,  to  be  paid  in  lumber  when  called  for,  in 
good  lumber,  at  $1.25."    Bilderbach  v.  Burlingame,  338. 

21.  An  instrument  admitting  a  certain  sum  of  money  to  be  due,  which  may 

be  paid  in  merchandise,  at  a  fixed  price,  becomes  an  absolute  money 
demand,  if  the  payee  fails  to  deliver  the  merchandise  when  it  is  called 
for.  If  there  were  two  payees,  a  refusal  by  one  of  them  would  be  suf- 
ficient.    Ibid.  338. 

22.  Although  a  note  may  bear  ten  per  cent,  interest,  when  a  decree  is  entered 

upon  it,  the  note  is  merged  ;  and  the  decree  can  bear  only  six  per  cent, 
interest.     White  v.  Haffaker,  349. 

23.  A  note  given  to  a  county,  is  properly  assigned,  by  the  clerk  of  the  County 

Court  under  its  seal.     Gatton  v.  Dimmitt,  400. 

24.  A  note  given  for  the  purchase  of  land,  if  transferred,  does  not  carry  with 

it  to  the  assignee,  the  vendor's  lien,  so  that  the  assignee  can  enforce  it 
in  his  own  name.     Richards  v.  Learning  et  al.  431. 

25.  If  a  declaration  avers  that  a  note  is  made  payable  to  the  plaintiffs  by  the 

name  and  style  of  Curtis  and  Baker,  such  a  note  may  be  read  in  evi- 
dence, although  they  declared  in  the  names  of  Edwin  Curtis  and  Joseph 
Baker,  without  alleging  that  they  were  partners,  or  that  the  note  was 
made  payable  in  any  joint  character.     Wright  v.  Curtis,  514. 

RAILROADS. 
1.  A  party  who  sues  a  railroad  company,  under  the  statute,  for  injuries  to 
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cattle,  resulting  from  omission  to  fence  a  road,  should  show  that  the 
road  had  been  opened  more  than  six  months  prior  to  the  injury  com- 
plained of.     Ohio  and  Mississippi  R.  R.  Co.  v.  Meisenheimer,  30. 

2.  Before  a  party  can  recover  for  injury  to  property,  he  must  show  that  he 

is  either  the  absolute  or  qualified  owner  of  it.  Ohio  and  Mississippi  R. 
R.  Co.  v.  Jones,  41. 

3.  In  an  action  against  a  railroad  corporation  resulting  from  injuries  to 

property,  because  of  an  omission  to  fence  its  road,  it  should  appear  that 
the  road  has  been  open  for  use  for  six  months  prior  to  the  injury.  Tbid.  41. 

4.  If  an  action  is  brought  against  a  railroad  company  under  the  statute,  and 

the  negligence  charged  results  from  an  omission  to  erect  a  fence,  the 
declaration  should  show  that  the  accident  did  not  happen  at  a  place 
where  the  company  is  not  bound  to  maintain  a  fence.  Illinois  Central 
R.  R.  Co.  v.  Williams,  48. 

5.  A  town  or  village,  within  the  meaning  of  the  statute  requiring  railroad 

corporations  to  construct  fences,  may  exist,  although  there  is  no  plat  of 
the  same,  dedicating  streets,  etc.,  in  the  manner  pointed  out  by  the  stat- 
ute in  that  regard.     Ibid.  48. 

6.  A  railroad  company  cannot  appeal  to  the  Circurt  Court  from  an  assess- 

ment of  its  property  for  taxation  by  a  board  of  supervisors.  If  any 
remedy  exists,  it  may  be  by  certiorari.  Ohio  and  Mississippi  R.  R.  Co. 
v.  Lawrence  County,  50. 

7.  The  provision  of  the  constitution  granting  the  right  of  appeal,  needs  leg- 

islative action  to  make  it  available.     Ibid.  50. 

8.  A  railroad  company  is  not  required  to  keep  a  patrol  at  night  along  the 

road,  to  see  that  the  fence  is  not  broken  down.  If  the  fence  is  sufficient, 
and  all  reasonable  diligence  is  used  to  keep  it  up,  the  company  will  not 
be  guilty  of  negligence  in  that  particular.  Illinois  Central  R.  R.  Co.  v. 
Dickerson,  55. 

9.  For  purposes  of  taxation  property  should  be  assessed  at  its  present  value, 

and  not  at  its  prospective  value.  The  State  v.  Illinois  Central  R.  R. 
Co.  64. 

10.  In  assessing  the  value  of  a  railroad,  for  purposes  of  taxation,  the  inquiry 

should  be,  what  is  the  property  worth,  to  be  used  for  the  purposes  for 
which  it  was  designed,  and  not  for  any  other  purposes  to  which  it  might 
be  applied?    Ibid.  64. 

11.  In  such  a  case,  if  the  property  is  devoted  to  the  use  for  which  it  was  de- 

signed, and  is  in  a  condition  to  produce  its  maximum  income,  one  very 
important  element  for  ascertaining  its  present  value,  is  the  amount  of 
its  net  profits.     Ibid.  64. 

12.  This,  however,  should  not  be  the  absolute  standard  of  value.      There 

should  be  taken  in  connection  with  it,  the  inquiry,  what  would  a  prudent 
man  give  for  the  property  as  a  permanent  investment,  with  a  view  to 
present  and  future  income?     Ibid.  64. 

13.  The  act  of  February  14th,  1855,  amendatory  of  the  revenue  law,  which  di- 

rects that  the  track  or  superstructure  of  a  railroad  shall  be  denominated 
"fixed  and  stationary  personal  property,"  was  intended  to  create  a  spe- 
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cies  of  personal  property  not  before  known  to  the  law.  For  non-pay- 
ment of  taxes  upon  this  property  the  collector  may  levy  upon  the  rails 
and  remove  them  from  the  track,  for  the  purpose  of  selling  them.  Maus 
v.  Logansport,  Peoria  and  Burlington  R.  R.  Co.  77. 

14.  This  act  has  reference  only  to  the  collection  of  the  revenue,  and  does  not 

change  the  character  of  such  property  for  other  purposes.     Ibid.  77. 

15.  Section  14,  of  the  amendatory  act  of  1853,  which  provides  that  real  property 

shall  be  liable  for  taxes  on  personal  property,  and  vice  versa,  has  no  ap- 
plication to  this  "fixed  and  stationary  personal  property ;"  such  proper- 
ty must  bear  its  own  burden  of  taxation.  Maus  v.  Logansport,  Peoria 
and  Burlington  R.  R.  Co.  77. 

16.  It  is  within  the  province  of  the  legislature  to  provide  that  property,  which 

is  attached  to  the  freehold,  so  as  to  become  a  part  of  it  by  the  common 
law,  may  be  regarded  as  personal  property,  for  all  purposes,  or  for  any 
special  purpose.  Of  this  character  is  the  act  of  Feb.  14th,  1855,  which 
directs  that  the  track  and  superstructure  of  a  railroad,  together  with  the 
improvements  at  stations,  shall  be  denominated  personal  property,  for 
the  purposes  of  collecting  the  revenue.     Ibid.  77. 

17.  The  law  does  not  require  any  different  words  to  be  used  in  proving  a  case 

against  a  railroad  company,  from  those  used  in  ordinary  cases;  it  is  only 
requisite  that  the  mind  should  be  convinced  of  the  existence  of  the  neces- 
sary facts.     Ohio  and  Mississippi  R.  R.  Co.  v.  Irvin,  178. 

18.  The  presumption  is,  that  the  houses  compose  a  village;  if  an  animal  is 

killed  beyond  the  houses,  the  presumption  is,  that  it  is  killed  beyond  the 
village;  if  the  town  extends  beyond  the  houses,  the  defendant  should 
show  the  fact.    Ibid.     178. 

19.  Every  one  is  supposed  to  have  some  idea  of  the  value  of  such  property  as 

is  in  general  use;  and  it  is  not  necessary  to  have  a  drover  or  butcher  to 
prove  the  value  of  a  cow.    Ibid.  178. 

20.  A  subscriber  to  the  capital  stock  of  a  railroad  company,  who  agrees  to  be 

subject  to  the  rules  and  regulations  which  may  from  time  to  time  be 
adopted  by  the  directors,  cannot  avoid  payment,  because  the  charter  has 
been  amended,  reducing  the  number  of  days  of  notice  to  be  given,  if 
the  amendment  of  the  charter  has  been  accepted.  Illinois  River  R.  R. 
Co.  v.  Beers,  185. 

21.  Amendments  to  charters  may  be  accepted  in  divers  ways.     Ibid.  185. 

22.  A  declaration  against  a  railroad  corporation  for  killing  cattle  need  not 

negative  the  possibility  that  the  animals  may  have  been  killed  at  a  farm 
crossing.  If  the  road  is  not  properly  fenced  at  such  crossing,  the  com- 
pany will  be  liable  for  injuries,  and  if  it  were  properly  fenced,  that  is 
matter  of  defense.     Great  Western  R.  R.  Co.  v.  Helm,  198. 

23.  In  an  action  for  killing  cattle  by  a  railroad  company,  the  plaintiff  should 

negative  by  proof  that  there  was  no  public  crossing  where  the  killing 
occurred;  and  should  show  that  the  company  was  bound  to  fence  at  that 
point.     Ohio  and  Mississippi  R.  R.  Co.  v.  Taylor,  207. 

24.  The  proof  should  show  that  the  injury  was  done  upon  the  road  of  the 

company  sued.     Ibid.  207. 
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25.  Any  person  familiar  with  the  kind  of  property  injured,  may  prove  its 

value;  an  expert  is  not  an  indispensable  witness.    Ibid.  207. 

26.  Where  the  name  of  a  corporation  consists  of  several  words,  the  transposi- 

tion, omission  or  alteration  of  some  of  them,  may  not  be  regarded  as  im- 
portant, if  it  is  evident  what  corporation  is  intended.  Chadsey  v.  Mc- 
Creerij,  253. 

27.  A  note  payable  to  James  G-.  McCreery,  treasurer  of  the  R.  I.  &  A.  R.  R. 

Co.,  is  not  a  note  to  the  company,  but  to  the  individual  named.  The 
addition  to  his  name  is  merely  descriptio  persona?.     Ibid.  253. 

28.  The  board  of  supervisors  alone,  have  the  power  to  order  an  election  to  de- 

termine whether  the  county  will  subscribe  to  stock  in  a  railroad  company, 
and  to  issue  the  bonds  therefor;  and  they  cannot  delegate  their  power. 
But  this  rule  does  not  prevent  the  board  of  supervisors,  after  they  have 
taken  all  necessary  action  in  the  matter,  from  directing  that  the  bonds 
shall  be  signed  by  the  county  judge.  The  county  judge  then  becomes 
merely  the  instrument,  by  which  the  action  of  the  board  is  manifested. 
Clarke  v.  Board  of  Supervisors,  305. 

29.  In  ordering  an  election,  to  determine  whether  a  county  will  subscribe  for 

stock  to  aid  in  building  a  railroad,  it  is  improper  to  submit  the  question, 
whether  two  different  roads  shall  be  so  aided,  by  a  single  vote;  so  that  the 
two  propositions  cannot  be  voted  upon  separately.  The  county  may  be 
restrained  from  issuing  bonds  in  pursuance  of  such  a  vote;  but  when 
issued  they  are  not  necessarily  void,  in  the  hands  of  a  bona  fide  holder. 
Clarke  v.  Board  of  Supervisors,  305. 

30.  Where  county  bonds,  to  aid  the  construction  of  a  railroad,  have  been 

issued,  in  pursuance  of  an  election  held  without  warrant  of  law,  as 
where  it  has  been  ordered  by  a  person  or  tribunal  having  no  such 
authority,  they  are  absolutely  void.  But  where  the  election  has  been 
properly  authorized,  and  there  has  been  informality  in  the  manner  of 
submitting  the  question  to  the  people  ( such  as  submitting  two  proposi- 
tions as  to  aiding  two  different  roads,  to  a  single  vote  ),  the  bonds  may 
be  rendered  valid,  in  the  hands  of  an  innocent  holder,  by  the  acquiescence 
of  the  people,  and  their  subsequent  ratification  by  the  county,  in  levy- 
ing a  tax  and  paying  interest  upon  them.     Ibid.  305. 

31.  A  railroad  tank-house,  locomotive  and  cars,  are  presumed  to  be  annexed 

to  the  realty,  and  in  fact  are  a  part  of  it,  and  are  not  liable  to  be  sold 
by  a  constable,  on  an  execution  from  a  justice  of  the  peace.  Titus  etal. 
v.  Ginheimer  et  al.  462. 

32.  The  legislature  has  the  constitutional  right  to  authorize  counties,  towns 

and  cities  to  aid  in  the  construction  of  railroads,  by  lending  credit, 
issuing  bonds  or  taking  stock.  Fraud  in  the  election  authorizing  such 
action  must  be  set  up  in  apt  time,  and  before  rights  have  accrued. 
Butler  et  al.  v.  Dunham  et  al.  474. 

REAL  ESTATE. 

A  testator  gave  to  his  wife  all  his  estate,  to  be  disposed  of  in  any  way  that 
would  best  support  her  for  life,  but  if  his  sons,  John  and  Thomas,  should 
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take  care  of  their  mother,  they  were  to  have  certain  lands,  but  if  they 
failed  to  support  their  mother,  then  she  could  sell  the  land,  or  any  part 
of  it,  to  support  herself;  but  if  the  sons  complied  with  these  conditions, 
they  were  to  take  immediate  possession  of  the  land;  there  were  bequests 
to  other  children:  Held,  that  the  testator  intended  to  charge  his  entire 
estate  with  the  support  of  his  widow;  that  the  question  of  support  was 
a  condition  subsequent,  the  word  ' '  comply  ' '  being  used  in  the  sense  of 
"assent,1'  and  when  John  and  Thomas  assented,  the  estate  passed  to 
them,  burthened  with  the  condition  of  support  of  the  mother;  and  that 
the  widow  of  John  being  his  heir,  and  proffering  to  support  the  widow, 
had  a  right  to  inherit  and  possess  the  estate,  and  could  compel  the  gran- 
tee of  the  widow  to  reconvey  to  her.    Jennings  v.  Jennings,  518. 

See  Administrators.    Guardians.    Infants. 
RECOGNIZANCE. 

1.  A  recognizance  taken  out  of  court,  or  by  a  judge  at  chambers,  does  not 

become  a  record,  upon  which  a  scire  facias  can  issue,  until  it  is  proper- 
ly certified  and  filed.    Raysor  v.  People,  190. 

2.  Upon  a  change  of  venue  in  a  criminal  case,  the  court  granting  the  order 

may  take  a  recognizance  from  the  defendant  to  appear  in  the  court  to 
which  the  venue  has  been  changed.    Stebbins  v.  People,  240. 

3.  A  default  and  order  of  forfeiture  was  taken  upon  recognizance  against  the 

defendant  and  his  surety,  judgment  was  then  taken  upon  the  default 
against  the  defendant,  and  a  sci.fa.  issued  against  the  surety  alone. 
Upon  the  return  of  the  sci.fa.,  judgment  was  taken  against  both  cog- 
nizors;  and  the  judgment  was  reversed  because  the  sci.  fa.  was  issued 
against  the  wrong  party.    Ibid.  240. 

RECORDING  ACT. 

See  Deed.    Ejectment. 

RECOUPMENT. 

1.  A  party  may  recoup  in  an  action  upon  a  note  given  for  land,  what  lie  has 

been  compelled  to  pay  in  order  to  remove  an  incumbrance  upon  the  land. 
Schuchmannv.  Knoebel,  175. 

2.  A  contracted  with  B  for  a  quantity  of  lumber  and  cross-ties.    He  then  put 

B  in  possession  of  a  saw-mill,  and  took  a  bond  from  B  and  C,  condi- 
tioned for  the  return  of  the  mill,  upon  the  completion  of  the  contract. 
A  failed  to  pay  for  the  cross-ties  and  lumber,  and  B  failed  to  return  the 
mill.  Held,  that  in  an  action  by  B  for  the  price  of  the  lumber,  A  could 
recoup  for  the  damages,  arising  from  the  breach  of  the  condition  of  the 
bond.    Sanger  v.  Fmcher,  346. 

3.  Where  the  defendant  attempts  to  recoup,  for  unliquidated  damages,  these 

damages  must  relate  to  the  transaction,  out  of  which  the  controversy 
has  arisen.     Ibid.  346. 

Vol.  XXVII.  —  46  721 


618  INDEX 


4.  B  recovered  a  judgment  against  A,  and  subsequently  died.     A  filed  a  bill 

against  the  administratrix,  alleging  that  damages  had  accrued  to  him 
by  reason  of  a  breach  of  the  condition  of  a  bond  executed  by  B  and  C, 
relating  to  the  same  matter  for  which  the  judgment  had  been  obtained; 
but  he  failed  to  state  whether  the  breach  of  the  bond  had  occurred  be- 
fore or  after  the  commencement  of  the  action  by  B.  Held,  that  the  bill 
was  demurrable,  because  it  did  not  show  but  that  the  complainant  had 
an  ample  remedy  at  law,  by  recouping  his  damages  on  the  trial  of  B's 
action.    Ibid.  346. 

5.  The  garnishee  has  a  right  to  set  up  any  claim  he  has  against  the  defend- 

ant, to  meet  the  fund  in  his  hands,  which  he  could  set  off  or  recoup  in 
an  action  brought  by  the  defendant  to  recover  the  fund.    Rankin  v. 
Simonds,  352. 
• 

RELIGIOUS  SOCIETIES. 

The  usages  of  a  church,  or  the  law  of  its  organization  as  a  religious 
society,  if  they  are  to  be  considered  in  deciding  legal  controversies, 
should  be  proved  as  facts.  In  the  absence  of  testimony,  it  will  be  pre- 
sumed that  religious  societies  cannot  dissolve  their  connection  with  the 
principal  organization  without  permission.  Vasconcellos  v.  Ferraria, 
237. 

ROADS. 

See  Highways  and  Streets. 

SALE. 

If  there  is  an  actual  delivery  of  property  on  the  payment  of  money,  with 
the  design  to  make  a  sale  of  it,  the  title  passes,  except  as  to  prior  liens; 
as  between  the  parties  the  sale  will  be  good,  if  a  delivery  of  the  property 
was  all  that  remained  to  be  done.    Sidwell  v.  Ldbly,  438. 

See  Levy.    Personal  Property. 
SALE  OP  LAND 

1.  Where  a  purchaser,  under  a  verbal  contract  for  the  sale  of  land,  takes 

possession  by  consent  of  the  vendor,  and  makes  valuable  improvements, 
and  within  the  time  agreed  upon  for  payment,  tenders  the  purchase 
money,  the  case  is  taken  out  of  the  statute  of  frauds,  and  the  purchaser 
is  entitled  to  a  specific  performance  of  the  oral  agreement.  Blunt  v. 
Tomlin,  93. 

2.  It  is  no  defense  for  third  parties  who  subsequently  purchased  of  the  ven- 

dor with  full  notice,  and  before  the  time  for  payment  had  expired,  that 
the  vendor  had  disaffirmed  the  verbal  contract,  and  sold  to  them  before 
the  purchase  money  was  actually  paid  or  tendered.  The  purchaser  is 
entitled  to  protection,  if  he  paid  or  tendered  the  money  within  the  time 
agreed  upon.  Blunt  v.  Tomlin>  93. 
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3.  Where  a  purchaser  of  land  under  an  oral  agreement,  has  five  years  in 

which  to  make  his  payments,  so  that  the  contract  conflicts  with  two 
sections  of  the  statute  of  frauds,  he  may  nevertheless  be  entitled  to  a 
specific  performance.  The  same  facts  which  would  take  the  case  out  of 
one  section  of  the  statute,  will  take  it  out  of  the  other.  In  such  a  case, 
the  court  should  be  more  cautious  in  examining  the  evidence  of  the  oral 
contract.     Ibid.  93. 

4.  A  party  who  makes  a  tender  for  a  deed  under  a  contract,  need  not  part 

with  the  money,  until  he  receives  his  deed.  If  the  vendor  offers  to  take 
the  money  but  refuses  to  make  the  deed,  this  is  a  refusal  of  the  tender, 
and  it  is  a  useless  ceremony  to  count  out  the  money  after  that.    Ibid.  93. 

5.  A  tender  made  in  pursuance  of  a  contract  for  a  deed,  fixes  the  rights  of 

the  parties,  as  conclusively  as  if  the  money  had  been  actually  paid. 
Ibid.  93. 

6.  Where  a  default  has  been  taken  and  a  decree  entered,  pro  confesso,  which 

recites  that  the  defendants  have  been  regularly  notified  of  the  pend- 
ency of  the  suit,  by  summons  or  advertisement,  a  bona  fide  purchaser 
under  the  decree  will  be  protected,  although  the  record  may  not  furnish 
any  evidence  of  a  summons  or  advertisement.  Reddick  v.  State  Bank, 
145. 

7.  Proceedings  for  the  sale  of  land  by  an  administrator  will  be  reversed,  if 

the  record  does  not  show  any  petition  by  the  administrator.  Monahon  v. 
Vandyke,  154. 

8.  It  is  error  for  the  Circuit  Court  to  order  a  sale  of  land  by  an  administra- 

tor, when  the  notice  has  been  published  but  thirty  days,  while  the  stat- 
ute requires  a  publication  for  six  weeks,  before  the  presentation  of  the 
petition.     Ibid.  154. 

9.  An  agreement  by  a  party  to  convey  all  his  title,  etc.,  to  land,  is  a  sufficient 

consideration  for  a  note.  If  the  party  giving  the  note  desires  more  than 
a  quit-claim  deed,  he  should  make  his  bargain  accordingly.  Kerney  v. 
Gardner,  162. 

10.  A  partial  failure  of  consideration  may  be  pleaded  to  a  promissory  note 

given  for  the  purchase  of  land.    Schuchmann  v.  Knoebel,  175. 

11.  A  party  may  also  recoup  in  an  action  upon  a  note  given  for  land,  what 

he  has  been  compelled  to  pay  in  order  to  remove  an  incumbrance  upon 
the  land.    Ibid.  175. 

12.  In  a  bill  for  the  specific  performance  of  a  parol  agreement  for  the  sale  of 

lands,  if  the  defendant  denies  the  agreement,  and  does  not  set  up  the 
statute  of  frauds  as  a  defense,  he  cannot  afterwards  insist  upon  the 
statute  in  bar.     Hull  v.  Peer,  312. 

13.  In  a  bill  for  a  specific  performance,  the  complainant  need  not,  at  his 

peril,  state  the  precise  amount  due.  He  may  state  his  case  most  favor- 
ably to  himself,  and  if,  upon  the  equities  of  the  case,  the  court  should 
decree  a  different  amount,  he  can  then  conform  to  its  judgment.  Ibid. 
312. 

14.  A.  and  B.  executed  a  note  together,  with  the  understanding  that  A. 

should  pay  it.     The  payee  insisted  that  B.  should  appear  upon  the  note 
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as  principal,  and  A.  as  surety.  It  was  held  that  nevertheless,  as  be- 
tween themselves,  A.  was  the  principal  and  B.  the  surety,  in  equity. 
Ibid.  312. 

15.  In  decreeing  a  specific  performance  of  a  parol  agreement  for  the  sale  of 

lands,  the  court  will  require  the  complainant  to  do  complete  justice, 
upon  the  broadest  principles  of  equity,  and  will  not  be  satisfied  with  a 
literal  performance  of  the  agreement  by  him.     Ibid.  312. 

16.  A  sale  under  a  mechanics'  lien,  as  there  is  no  redemption  from  it,  should 

not  be  authorized  within  a  less  period  than  the  lifetime  of  an  execu- 
tion; and  if  the  amount  of  the  judgment  is  large,  a  longer  time  should 
be  given.     Claycomb  v.  Cecil,  497. 

SANITY. 

1.  A  contract  entered  into  during  the  lucid  intervals  of  one  who  is  a  lunatic, 

is  valid.    Lilly  v.  Waggoner,  395. 

2.  All  persons  of  mature  age  are  presumed  to  be  sane,  until  after  inquest 

found,  when  the  presumption  is  changed,  and  proof  is  required  to  show 
sanity.    Ibid.  395. 

SATISFACTION  OF  JUDGMENT. 

1.  It  is  a  settled  principle  of  law  that  the  levy  of  an  execution  upon  personal 

property,  sufficient  to  satisfy  it,  is  of  itself  a  satisfaction  of  the  execu- 
tion. But  this  rule  is  changed  by  Sec.  30,  Chap.  57,  Uev.  Stat,  of  1845 
— which  provides  for  the  giving  of  a  forthcoming  bond.  This  statute  is 
constitutional.    Martin  v.  Charter,  294. 

2.  A.  recovered  a  judgment  against  C,  and  was  at  the  same  time  surety  for 

B.,  upon  an  arbitration  bond,  for  submitting  differences  between  B.  and 
C.  to  arbitration.  C.  obtained  an  award  against  B.,  and  then  filed  a 
bill  to  have  the  amount  of  the  judgment  credited  on  the  award.  Held, 
that  as  A.'s  liability  to  C.  was  only  contingent  and  might  never  arise, 
he  should  not  be  restrained  from  collecting  his  judgment,  unless  it  was 
alleged  that  he  was  insolvent  or  about  to  leave  the  State.  Hinrichsen 
V.  Reiriback,  295. 

3.  The  giving  of  a  bond  in  satisfaction  of  a  judgment,  is  in  law  the  payment 

of  it.     Cox  v.  Reed  et  al.  434. 

SCIRE  FACIAS. 

1.  A  recognizance  taken  out  of  court,  or  by  a  judge  at  chambers,  does  not 

become  a  record,  upon  which  a  scire  facias  can  issue,  until  it  is  properly 
certified  and  filed.    Raysor  v.  People,  190. 

2.  Upon  a  change  of  venue  in  a  criminal  case,  the  court  granting  the  order 

may  take  a  recognizance  from  the  defendant  to  appear  in  the  court  to 
which  the  venue  has  been  changed.    Slebbins  v.  People,  240. 

3.  A  default  and  order  of  forfeiture  was  taken  upon  recognizance  against  the 

defendant  and  his  surety,  judgment  was  then  taken  upon  the  default 
against  the  defendant,  and  a  sci.  fa.  issued  against  the  surety  alone. 
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Upon  the  return  of  the  sci.  fa.,  judgment  was  taken  against  both  cog- 
lizors;  and  the  judgment  was  reversed  because  the  sci.  fa.  was  issued 
against  the,  wrong  party.     Ibid.  240. 

4.  A  conditional  judgment  and  a  scire  facias  are  requisite,  as  proper  pre- 

liminaries to  a  judgment  against  a  garnishee.  The  scire  facias  is  to 
make  known  to  the  garnishee  that  a  conditional  judgment  has  been 
rendered  against  him,  assuming  him  to  be  a  debtor  of  the  debtors  in 
attachment,  and  that  he  must  show  cause  why  final  judgment  should 
not  go  against  him.     Cariker  v.  Anderson,  358. 

5.  It  may  not  be  error  for  a  term  of  court  to  intervene  between  a  default 

taken  and  a  scire  facias  issued  against  a  garnishee.    Ibid.  358. 

SEAL. 

1 .  The  statute  requires  that  an  instrument  submitting  a  matter  to  arbitra- 

tion, should  be  under  seal.  The  seal  is  an  indispensable  formality,  and 
without  it  the  court  cannot  enter  judgment  on  the  award.  Hamilton  v. 
Hamilton,  158. 

2.  Where  an  instrument  submitting  a  matter  to  arbitration  was  recited  in 

the  record,  as  a  bond,  and  the  instrument  and  execution  of  it  were  fully 
set  out,  by  which  it  appeared  that  there  were  no  seals  to  the  signatures, 
the  Supreme  Court  could  not  intend  that  it  was  a  sealed  instrument.  If 
only  the  body  of  the  bond  had  been  set  out  in  the  record,  the  court 
might  presume  that  it  was  properly  executed.     Ibid.  158. 

SECURITY  FOR  COSTS. 

1.  An  action  of  ejectment  is  within  the  purview  of  the  statute  requiring 

security  for  costs ;  and  if  the  plaintiff  is  a  non-resident  he  must  give 
security  for  costs  before  instituting  suit;  which  is  commenced  by  serving 
the  declaration  and  notice.    Farnsworth  v.  Agnew,  42. 

2.  If  it  appears  from  the  bill  of  exceptions,  that  a  plaintiff  in  ejectment  was 

a  non-resident  at  the  time  of  the  service  of  the  declaration  and  notice, 
although  the  affidavit  of  the  defendant  to  that  fact  is  not  saved  in  the 
bill  of  exceptions,  the  judgment  dismissing  the  action  for  want  of  security 
will  be  upheld.     Ibid.  42. 

3.  It  is  generally  a  matter  of  discretion  whether  the  Circuit  Court  will  rule 

a  party  to  file  security  for  costs;  but  if  the  affidavit  upon  which  the 
motion  is  founded  be  insufficient,  the  Circuit  Court  has  no  power  under 
the  statute  to  make  the  rule,  and  its  decision  will  be  reviewed  in  this 
court.     Ball  v.  Bruce,  332. 

4.  Upon  a  motion  for  a  rule  upon  the  plaintiff  to  file  additional  security  for 

costs,  an  affidavit  is  insufficient  which  only  avers  the  insolvency  of  the 
plaintiff  and  his  security;  it  should  show,  in  addition,  that  the  circum- 
stances of  the  principal  or  security  have  changed  since  the  approval  of 
the  former  bond.     Ibid.  332. 

SERVICE  OF  PROCESS. 
1.  An  averment  that  a  sheriff's  return  was  signed,  is  unnecessary;  this  will 
be  presumed.     Rives  v.  Kumler,  291. 

725 


622  INDEX. 


2.  The  date  given  in  the  indorsement  of  a  service  of  process,  should  be  taken 

as  the  time  of  service.  A  sheriff  is  not  required  to  date  his  return. 
[  Several  decisions  in  reference  to  service  of  process,  considered  and  ex- 
amined.]    Cariker  v.  Anderson,  358. 

3.  On  the  death  of  the  sheriff  his  deputy  continues  to  act  until  a  successor 

to  his  principal  is  qualified.  The  return  to  process  signed  by  a  deputy, 
without  reference  to  the  sheriff,  where  the  court  below  found  that  it  was 
"  duly  served,"  will  be  sufficient  to  uphold  a  default.  If  the  sheriff  was 
not  dead,  the  defendant  below  should  have  taken  steps  to  show  that 
fact.  Timmerman  v.  Phelps.  496. 
The  case  of  Ditch  v.  Edwards,  1  Scam.  127,  commented  upon  and  explained. 

4.  Actions  in  attachment  must  be  commenced  where  the  defendant  has  prop- 

erty, or  where  he  can  be  found,  and  service  must  be  upon  him  or  his 
property.  The  court  does  not  acquire  jurisdiction  by  issuing  two  writs, 
one  of  which  is  to  another  county  than  that  where  the  process  is  return- 
able, although  there  may  be  property  to  attach  in  such  other  county. 
Hinman  v.  Rushmore  et  al.  509. 

5.  In  ejectment,  before  the  court  can  take  jurisdiction,  it  should  appear  by 

affidavit,  that  the  declaration  and  notice  to  appear  and  plead,  have 
been  served.  A  sheriff  ;s  return  will  not  give  jurisdiction.  O'Donnell 
v.  Howes,  510. 

SHERIFF  —  SHERIFF'S  SALE. 

1.  A  party  who  claims  a  homestead  exemption  as  against  a  sheriff's  sale, 

should  show  that  the  right  existed  when  the  lien  attached;  it  is  not 
enough  for  him  to  show  that  it  was  his  homestead  at  the  time  of  the  sale. 
Reinback  v.  Walter,  393. 

2.  It  would  appear  that  a  stable,  a  horse  lot,  a  smoke-house  and  the  grounds 

connected  therewith,  together  with  the  dwelling-house,  would  constitute 
the  homestead;  but  that  a  store,  warehouse,  and  the  grounds  connected 
with  these,  would  not.     Ibid.  393. 

3.  On  the  death  of  the  sheriff  his  deputy  continues  to  act  until  a  successor 

to  his  principal  is  qualified.  The  return  to  process  signed  by  a  deputy, 
without  reference  to  the  sheriff,  where  the  court  below  found  that  it  was 
"  duly  served,"  will  be  sufficient  to  uphold  a  default.  If  the  sheriff  was 
not  dead,  the  defendant  below  should  have  taken  steps  to  show  that 
fact.  Timmerman  etal.  v.  Phelps,  496. 
The  case  of  Ditch  v.  Edwards,  1  Scam.  127,  commented  upon  and  ex- 
plained. 

See  Officer.    Service  of  Process. 


SLANDER. 

It  is  allowable  to  include  in  the  same  declaration,  divers  distinct  words  of 
slander,  of  different  import.     Hall  v.  Nees,  411. 
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SPECIFIC  PERFORMANCE. 

1.  In  a  bill  for  the  specific  performance  of  a  parol  agreement  for  the  sale  of 

lands,  if  the  defendant  denies  the  agreement,  and  does  not  set  up  the 
statute  of  frauds  as  a  defense,  he  cannot  afterwards  insist  upon  the  stat- 
ute in  bar.     Hull  v.  Peer,  312. 

2.  In  a  bill  for  a  specific  performance,  the  complainant  need  not,  at  his  peril, 

state  the  precise  amount  due.  He  may  state  his  case  most  favorably  to 
himself,  and  if  upon  the  equities  of  the  case,  the  court  should  decree  a 
different  amount,  he  can  then  conform  to  its  judgment.     Ibid.  812. 

3.  A  and  B  executed  a  note  together,  with  the  understanding  that  A  should 

pay  it.  The  payee  insisted  that  B  should  appear  upon  the  note  as  prin- 
cipal, and  A  as  surety.  It  was  held  that  nevertheless,  as  between  them- 
selves, A  was  the  principal  and  B  the  surety,  in  equity.     Ibid.  312. 

4.  In  decreeing  a  specific  performance  of  a  parol  agreement  for  the  sale  of 

lands,  the  court  will  require  the  complainant  to  do  complete  justice,  upon 
the  broadest  principles  of  equity,  and  will  not  be  satisfied  with  a  literal 
performance  of  the  agreement  by  him.     Ibid.  312. 

STATUTES  CONSTRUED. ' 
See  Construction  of  Statutes. 

STATUTE  OF  FRAUDS 
See  Chancery.    Frauds. 

SUMMONS. 

If  anon-resident  is  proceeded  against  by  publication  in  a  chancery  cause, 
the  court  does  not  acquire  jurisdiction  over  his  person,  unless  a  sum- 
mons has  been  regularly  issued,  and  returned  by  the  sheriff.  Smith  v. 
Trimble,  152. 

SUPREME  COURT. 

1.  This  court  will  not  disturb  a  verdict,  which  the  evidence  justifies.    Brom- 

ley v.  People,  20. 

2.  In  cases  tried  by  the  court,  errors  may  be  assigned  as  to  the  law  and  fact 

upon  the  judgment.    Metcalf  v.  Fouts,  110. 

3.  It  does  not  follow  that  a  judgment  will  be  reversed,  because  an  improper 

instruction  has  been  given  for  the  plaintiff  and  appellee,  if  the  other 
instructions  on  his  behalf,  put  the  whole  case  fairly  before  the  jury. 
Warren  v.  Dickson,  115. 

4.  It  is  error  to  instruct  the  jury,  that  if  the  defendant  purchased  lumber 

from  the  plaintiffs  without  disclosing  the  fact  that  he  was  purchasing  as 
the  agent  of  another,  he  became  personally  liable  for  the  price  of  the 
lumber — because  the  plaintiffs  may  have  known  all  the  time  that  the 
defendant  was  merely  an  agent;  in  which  event,  he  would  not  be 
personally  liable.     Warren  v.  Dickson,  115. 
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5.  Upon  a  writ  of  error  in  a  chancery  cause,  the  Supreme  Court  will  not  pre- 

sume that  any  evidence  was  given  in  the  court  below,  except  what  ap- 
pears in  the  record.     Reddick  v.  State  Bank,  145. 

6.  The  absence  of  a  summons  from  the  record,  cannot  be  supplied  by  the  re- 

turn of  a  certificate  of  the  clerk  to  a  writ  of  certiorari,  that  there  had 
been  a  summons  which  was  lost,  nor  by  the  recital  in  the  notice  of 
publication,  that  it  had  been  issued.    Smith  v.  Trimble,  152. 

7.  Upon  a  writ  of  error,  this  court  looks  only  to  the  transcript  of  the  record. 

If  papers  have  been  lost  from  the  files,  or  mutilated,  they  may  be  sup- 
plied in  some  cases  by  the  Circuit  Court  upon  satisfactory  evidence,  after 
a  proper  notice  to  the  opposite  party.  This  court  has  no  authority  to 
permit  a  party  to  supply,  by  proof,  any  part  of  the  record.     Ibid.  152. 

8.  In  disputed  matters  about  the  use  of  a  farm,  where  the  proof  leaves  the 

question  of  right  uncertain,  the  verdict  will  not  be  disturbed.  Pulliam 
v.  Ogle,  189. 

9.  It  is  error  to  award  the  plaintiff  greater  damages  than  he  claims  in  his 

declaration.    Rives  v.  Kumler,  291. 

10.  It  is  the  duty  of  the  clerk  of  the  Circuit  Court  to  make  a  full  transcript 

of  all  of  the  record.  This  court  is  not  premitted  to  act  upon  his  state- 
ments, given  in  the  transcript,  that  papers  were  filed  or  withdrawn. 
Freeland  v.  Board  of  Supervisors,  303. 

11.  Although   the  bill  of  exceptions  does  not  purport  to  contain  all  the 

evidence,  and  therefore  the  refusal  to  grant  a  new  trial  on  the  weight  of 
evidence  cannot  be  considered;  yet  as  there  was  evidence,  showing  the 
refusal  of  an  instruction  erroneous,  the  judgment  will  be  reversed. 
Sidwell  v.  Lobly,  438. 

See  Evidence.    Practice. 

SURETIES. 
See  Bonds,  1.    Guarantor.    Promissory  Note.    Sale  op  Land,  14. 

TAXES— TAXATION— TAX  TITLE. 

1.  For  purposes  of  taxation  property  should  be  assessed  at  its  present  value, 

and  not  at  its  prospective  value.  The  State  v.  Illinois  Cetrnal  R.  R. 
Co.  64. 

2.  In  assessing  the  value  of  a  railroad,  for  purposes  of  taxation,  the  inquiry 

should  be,  what  is  the  property  worth,  to  be  used  for  the  purposes  for 
which  it  was  designed,  and  not  for  any  other  purposes  to  which  it  might 
be  applied?    Ibid.  64. 

3.  In  such  a  case,  if  the  property  is  devoted  to  the  use  for  which  it  was  de- 

signed, and  is  in  a  condition  to  produce  its  maximum  income,  one  very 
important  element  for  ascertaining  its  present  value,  is  the  amount  of 
its  net  profits.     Ibid.  64. 

4.  This,  however,  should  not  be  the  absolute  standard  of  value.    There 

should  be  taken  in  connection  with  it,  the  inquiry,  what  would  a  pru- 
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dent  man  give  for  the  property  as  a  permanent  investment,  with  a  view 
to  present  and  future  income  ?    Ibid.  64. 

5.  In  construing-  an  amendatory  statute,  it  is  a  fixed  rule  that  the  old  law 

must  be  considered,  the  mischief  arising  under  that  law,  and  the  remedy 
for  it,  which  the  new  law  may  be  supposed  to  provide.  Maus  v.  Lo- 
gansport,  Peoria  and  Burlington  R.  R.  Co.  77. 

6.  The  act  of  February  14th,  1855,  amendatory  of  the  revenue  law.  which 

directs  that  the  track  or  superstructure  of  a  railroad  shall  be  denomina- 
ted "  fixed  and  stationary  personal  property,"  was  intended  to  create  a 
species  of  personal  property  not  before  known  to  the  law.  For  non- 
payment of  taxes  upon  this  property,  the  collector  may  levy  upon  the 
rails  and  remove  them  from  the  track,  for  the  purpose  of  selling  them. 
Ibid.  77. 

7.  This  act  has  reference  only  to  the  collection  of  the  revenue,  and  does  not 

change  the  character  of  such  property  for  other  purposes.  Maus  v. 
Logansport,  Peoria  and  Burlington  R.  R.  Co.  77. 

8.  Section  14,  of  the  amendatory  act  of  1853,  which  provides  that  real  prop- 

erty shall  be  liable  for  taxes  on  personal  property,  and  vice  versa,  has  no 
application  to  this  "  fixed  and  stationary  personal  property;"  such  prop- 
erty mast  bear  its  own  burden  of  taxation.     Ibid.  77. 

9.  It  is  within  the  province  of  the  legislature  to  provide  that  property,  which 

is  attached  to  the  freehold,  so  as  to  become  a  part  of  it  by  the  common 
law,  may  be  regarded  as  personal  property,  for  all  purposes,  or  for  any 
special  purpose.  Of  this  character  is  the  act  of  February  14th,  1855, 
which  directs  that  the  track  and  superstructure  of  a  railroad,  together 
with  the  improvements  at  stations,  shall  be  denominated  personal  prop- 
erty, for  the  purpose  of  collecting  the  revenue.     Ibid.  77. 

10.  A  clerk's  or  sheriff's  deed  on  a  tax  sale  is  sufficient  to  show  claim  and 

color  of  title,  if  it  appear  on  its  face  to  be  regular.  The  person  relying 
upon  it,  is  not  bound  to  show  that  the  prerequisites  of  the  statute  have 
been  complied  with.    Holloway  et  at.  v.  Clark,  483. 

11.  A  quit-claim  deed  is  sufficient  to  show  claim  and  color  of  title  under  the 

limitation  act  of  1839.    Ibid.  483. 

12.  H.  obtained  claim  and  color  of  title  in  1842,  and  conveyed  to  B.  in  1845. 

B.  allowed  the  land  to  be  sold  for  the  taxes  for  1847,  and  bought  it  him- 
self; he  then  paid  the  taxes  from  1849  to  1856,  inclusive.  P.,  the  minor 
heir  of  a  person  who  had  died  seized  of  the  patent  title,  in  1853  redeemed 
from  the  sale  of  1847,  by  paying  to  the  clerk  double  the  amount  of  the 
purchase  money  and  all  the  taxes,  with  interest,  for  five  years,  being  up 
to  the  time  of  the  redemption.  Held,  that  this  redemption  by  P.  en- 
tirely obliterated  the  tax  sale  of  1847,  and  the  payment  of  taxes  by  B. 
for  the  five  years,  and  that  the  grantees  of  B.  could  not  defend  under 
the  limitation  act  of  1839,  without  showing  payment  of  taxes  for  seven 
years,  exclusive  of  the  five  years  from  1848  to  1853.     Ibid.  483. 

13.  The  provisions  of  the  limitation  act  of  1839,   empowering  minors  to  re- 

deem land  sold  for  taxes,  within  three  years  after  attaining  their  ma- 
jority, by  paying  to  the  person  who  has  paid  the  tax,  the  amount  with 


729 


626  INDEX 


interest,  do  not  take  from  the  minor  the  right  to  redeem  within  one 
year  after  his  majority,  by  paying  double  the  amount,  etc.,  to  the  col- 
lector, according  to  Sec.  69,  Chap.  LXXXIX,  Rev.  Stat.  1845.  Ibid. 
483. 
14.  A  person  whose  lands  had  been  sold  for  taxes  during  his  infancy,  for  the 
purpose  of  redeeming  them,  after  he  attained  his  majority,  paid  the 
necessary  amount  to  the  clerk.  The  purchaser  accepted  this  money 
from  the  clerk.  Held,  that  by  that  act,  he  admitted  the  right  of  the 
infant  to  redeem  under  the  statute.     Ibid.  483. 

TENDER— TENDER  OF  MONEY. 

Proof  of  a  tender,  though  not  of  that  clear  and  satisfactory  character 
which  convinces  the  mind  beyond  doubt,  will  be  held  sufficient.  Ker- 
ney  v.  Gardner,  162. 

See  Chancery.    Sale  of  Land. 

TESTAMENTS  AND  WILLS. 
See  Wills  and  Testaments. 

TITLE  TO  LAND. 

Morrison  purchased  a  piece  of  land  under  an  execution  against  James 
Duncan,  and  filed  his  bill  to  set  aside  conveyances  which  vested  the  title 
to  the  land  in  John  Duncan,  alleging  them  to  be  fraudulent.  Subse- 
quently the  land  was  sold  by  the  administrator  of  John  Duncan,  under 
an  order  of  court,  as  his  property.  Morrison  received  the  proceeds  of 
this  sale  for  a  claim  which  he  held  against  the  estate  of  John  Duncan. 
Held,  that  this  did  not  estop  Morrison  from  asserting  his  title  to  the 
land.    Letcher  v.  Morrison,  209. 

TOWNS  AND  CITIES. 

1.  A  town  or  village,  within  the  meaning  of  the  statute  requiring  railroad 

corporations  to  construct  fences,  may  exist,  although  there  is  no  plat 
of  the  same,  dedicating  streets,  etc.,  in  the  manner  pointed  out  by  the 
statute  in  that  regard.    Illinois  Central  R.  R.  Co.  v.  Williams,  48. 

2.  The  offense  of  keeping  and  maintaining  a  "  calaboose,''''  by  an  incorporated 

town,  is  not  an  offense  against  the  statute,  for  which  an  indictment  will 
lie.     Town  of  Paris  v.  People,  74. 

3.  The  legislature  has  the  constitutional  right  to  authorize  counties,  towns 

and  cities  to  aid  in  the  construction  of  railroads,  by  lending  credit,  is- 
suing bonds  or  taking  stock.  Fraud  in  the  election  authorizing  such 
action  must  be  set  up  in  apt  time,  and  before  rights  have  accrued. 
Butler  et  al.  v.  Dunham  et  al.  474. 
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TRESPASS. 

1  A  party  may  maintain  trespass,  if  he  has  at  the  time  of  the  act,  such  a 
title  as  draws  after  it  a  constructive  possession.  Gauche  v.  Mayer, 
134. 

2.  A  had  placed  goods  with  an  auctioneer  for  sale,  reserving  for  himself  the 

right  to  resume  possession  at  his  pleasure,  the  auctioneer  not  having 
any  claim  to  or  charge  upon  such  goods :  Held,  that  A  had  a  right  of 
action  in  trespass  against  a  sheriff  for  making  a  le^y  upon  those  goods 
as  the  property  of  another,  the  sheriff  having  been  notified  of  the  facts 
before  the  levy.    Ibid.  134. 

3.  The  plaintiff  in  a  suit  where  a  capias  has  been  issued  by  a  justice  of  the 

peace,  is  not  answerable  with  the  justice  in  trespass  vi  et  armis,  even  if 
the  process  has  been  issued  without  a  sufficient  oath;  the  magistrate  is 
the  proper  person  to  pass  upon  its  sufficiency.  If  a  party  acts  malicious- 
ly, case  is  the  proper  remedy.  Nor  would  a  magistrate  be  liable  in  tres- 
pass, if  he  had  jurisdiction  to  issue  the  process.  Outlaw  v.  Davis  et  al. 
467. 

TRUSTS— TRUSTEES— TRUST  DEEDS. 

1 .  Parties  who  claim  that  another  is  a  trustee  for  their  benefit,  must  clearly 

prove  the  fact.  Especially  so,  if  the  trust  is  assumed  to  be  in  favor  of 
those  who  have  grossly  ill-treated  the  person  supposed  to  have  created 
it.     Clarke  v.  Quackenbos,  260. 

2.  A  trustee  appointed  by  a  court,  though  not  invested  with  legal  title  to 

property,  has  such  equitable  title  as  will  enable  him  to  proceed  in  his 
own  name  in  aid  of  the  trust.    Leach  v.  Thomas,  457. 

3.  When  a  court  of  equity  obtains  jurisdiction,  and  gives  to  a  party  all  that 

he  had  asked  by  a  motion  in  a  proceeding  at  law,  he  cannot  complain 
of  a  proceeding  that  has  not  done  him  an  injury.     Ibid.  457. 

USURY. 

1.  By  the  act  of  31st  January,  1857,  relating  to  interest,  a  forfeiture  of  all 

interest,  legal  or  illegal,  is  incurred  for  usury;  no  other  penalty  can  be 
recovered  for  a  breach  of  the  law.     Lucas  v.  Spencer,  15. 

2.  If  a  party  has  had  an  opportunity,  which  he  has  neglected,  to  prevent 

the  recovery  of  a  judgment,  which  includes  usurious  interest,  he  cannot 
relieve  himself  by  a  resort  to  chancery.     Ibid.  15. 

3.  The  sixth  section  of  the  interest  law  of  1845,  only  applies  to  cases  where 

the  money  has  been  paid;  and  not  as  a  defense  to  usury  due  and  unpaid. 
Ibid.  15. 

4.  After  usurious  money  has  been  paid,  the  parties  are  not  competent  wit- 

nesses in  a  suit  to  recover  it  back.     Ibid.  15. 

5.  In  determining  the  question  of  usury,  the  intention  of  the  parties  should 

govern,  without  regard  to  the  form  of  the  contract.     Cooper  v.  Nock,  301 . 
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6.  The  payee  of  a  note,  before  its  maturity  put  his  name  upon  the  back  of  it, 
but  kept  it  in  his  possession  until  after  it  became  due.  He  then  deliver- 
ed the  note  to  the  attorney  of  the  plaintiff,  who  was  a  non-resident. 
This  was  not  a  bona  fide  assignment,  and  did  not  prevent  the  maker 
from  setting  up  the  defense  of  usury.     Ibid.  301. 

VENDOR  AND  VENDEE. 

1.  The  purchaser  of  personal  property  is  not  to  presume,  by  a  vague  state- 

ment made,  that  the  vendor  is  a  trifling  fellow,  and  had  not  money,  in 
the  opinion  of  the  person  making  the  remark,  to  buy  the  property;  that 
the  title  of  the  vendor  is  defective.  A  purchaser  is  not  bound  to  take 
mere  suspicions  unsupported  by  facts,  in  his  business  affairs,  as  a  warn- 
ing; though  the  statement  of  facts  touching  the  manner  of  the  acquisi- 
tion of  property  by  his  vendor,  might  be  sufficient  to  put  him  on  his 
guard.     Gosney  v.  Frost,  53. 

2.  A  note  given  for  the  purchase  of  land,  if  transferred,  does  not  carry  with 

it  to  the  assignee,  the  vendor's  lien,  so  that  the  assignee  can  enforce  it 
in  his  own  name.     Richards  v.  Learning  et  al.  431. 

VERDICT. 

1.  The  Supreme  Court  will  not  disturb  a  verdict,  which  the  evidence  justifies. 

Bromley  v.  People,  20. 

2.  In  disputed  matters  about  the  use  of  a  farm,  where  the  proof  leaves  the 

question  of  right  uncertain,  the  verdict  will  not  be  disturbed.  Pulliam 
v.  Ogle,  189. 

WAGER. 

1.  A  wager  that  a  railroad  will  be  completed  within  a  certain  time  is  not 

prohibited  by  the  common  law  or  by  our  statute;  and  a  recovery  can  be 
had  upon  it.    Beadles  v.  Bless,  320. 

2.  In  an  action  to  recover  a  wager,  that  a  railroad  would  be  built  within  a 

certain  time,  evidence,  that  the  bet  was  talked  of  a  good  deal  by  the 
public,  to  show  that  it  may  have  influenced  subscription  to  the  stock, 
was  properly  excluded.  The  court  cannot  say  that  it  was  against  public 
policy  to  influence  or  discourage  subscriptions  to  the  road.    Ibid  320. 

WALLS. 
See  Division  Walls.    Partition  Walls. 

WARRANTY. 

If  one  bargains  with  an  agent  for  a  horse,  knowing  him  to  be  such  agent, 
and  that  the  principal  had  recognized  the  transaction,  a  warranty  by 
the  agent  is  the  warranty  of  the  principal,  who  is  the  proper  party  to  be 
sued  for  a  breach.     Marckle  v.  Haskins,  382. 
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WIDOW. 

While  a  widow  may  release  her  interest  in  the  homestead  right,  such  a  re- 
lease will  not  affect  the  interest  of  the  children.    Miller  v.  Marckle,  402. 

WILLS  AND  TESTAMENTS. 

1.  Held,  that  the  following'  words  of  devise  in  a  will  gave  the  devisee  an  es- 

tate of  inheritance:  "  I  will  and  bequeath  to  my  oldest  daughter,  Mar- 
garet Jane  Elizabeth  Holliday,  eighty  acres  of  land  where  my  house 
and  well  stands,  never  to  to  her  and  and  heirs  forever,  never  to  be 
mortgaged  nor  sold  forever.11    Holliday  v.  Dixon,  33. 

2.  In  construing  wills,  the  court  will  gather  the  meaning  of  the  testator  from 

the  language  used,  if  it  be  possible  to  do  so.    Ibid.  33. 

3.  A,  being  in  feeble  health  and  a  resident  of  Missouri,  was  brought  by  B  to 

Illinois,  and  lived  in  the  house  of  B,  as  a  guest,  furnishing  his  own  room 
and  a  part  of  his  food,  but  occupying  the  room  at  the  sufferance  of  B. 
A  had  two  daughters,  within  the  age  prescribed  by  the  fourth  section 
of  the  act,  entitled  "  An  Act  to  amend  an  act  relative  to  wills  and  tes- 
taments, executors  and  administrators,  and  the  settlement  of  estates,'1 
page  597,  Revised  Statutes  of  1845,  one  of  whom  remained  with  him, 
the  other  living  apart  from  him  with  a  relative — A,  during  his  lifetime, 
declaring  his  intention  to  return  to  Missouri,  to  pursue  his  former  occu- 
pation :  Held,  that  A  was  not  a  housekeeper  within  the  meaning  of  the 
said  fourth  section,  and  that  his  children  could  not  receive  the  same 
amount  of  property  that  would  have  been  by  law  allowed  to  the  widow 
of  A.     Veile  v.  Koch,  129. 

4.  It  is  indispensable  to  the  validity  of  a  nuncupative  will,  that  the  testa- 

tor should  request  those  present  to  bear  witness  that  such  was  his  last 
will.  Or  that  he  should  say  or  do  something  equivalent  to  such  an  ex- 
pression.   Arnett  v.  Arnett,  247. 

5.  A  testator  gave  to  his  wife  all  his  estate,  to  be  disposed  of  in  any  way 

that  would  best  support  her  for  life,  but  if  his  sons,  John  and  Thomas, 
should  take  care  of  their  mother,  they  were  to  have  certain  lands,  but 
if  they  failed  to  support  their  mother,  then  she  could  sell  the  land,  or 
any  part  of  it  to  support  herself;  but  if  the  sons  complied  with  these 
conditions,  they  were  to  take  immediate  possession  of  the  land;  there 
were  bequests  to  other  children:  Held,  that  the  testator  intended  to 
charge  his  entire  estate  with  the  support  of  his  widow;  that  the  ques- 
tion of  support  was  a  condition  subsequent,  the  word  "comply  "  being 
used  in  the  sense  of  "assent,11  and  when  John  and  Thomas  assented, 
the  estate  passed  to  them,  burthened  with  the  condition  of  support  of 
the  mother;  and  that  the  widow  of  John  being  his  heir,  and  proffering 
to  support  the  widow,  had  a  right  to  inherit  and  possess  the  estate,  and 
could  compel  the  grantee  of  the  widow  to  reconvey  to  her.  Jennings 
v.  Jennings,  518. 
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WITNESS. 

1.  After  usurious  money  has  been  paid,  the  parties  are  not  competent  wit- 

nesses in  a  suit  to  recover  it  back.     Lucas  v.  Spencer,  15. 

2.  Where  A  and  B  convey  a  right  of  way  to  a  mill  to  C,  and  B  afterwards 

purchases  one-half  of  the  mill,  B  cannot  become  a  witness  for  C,  who 
has  filed  a  bill  to  restrain  A  from  obstructing-  the  right  of  way;  being 
an  appurtenance  to  the  mill,  B  was  therefore  interested,  and  was  dis- 
qualified.   Foulhe  v.  Walker,  204. 

WRIT  OF  INQUIRY. 

Upon  a  default,  a  writ  of  inquiry  issues  to  have  the  damages  assessed, 
which  may  be  executed  in  court  or  be  directed  to  the  sheriff  to  execute 
in  vacation.  It  would  be  regular  for  the  sheriff  to  summon  a  jury  from 
the  bystanders,  and  have  the  damages  assessed  in  the  presence  of  the 
court.     JEtna  Ins.  Co.  v.  Phelps,  71. 
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